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Agriculture  Department  . 

See  Food  and  Nutrition  Service 

See  Rural  Business-Cooperative  Service 

Air  Force  Department 

NOTICES 

Privacy  Act;  Systems  of  Records,  79835-79836  79836- 
79850 

Army  Department 

See  Engineers  Corps 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare  Program: 

Changes  to  the  Hospital  -Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  2009  Rates:  etc.;  Correction, 
79664-79665 
NOTICES 
Hearing: 

Reconsideration  of  Disapproval  of  Washington  State  Plan 
Amendment  (SPA  08-002),  79884-79885 
Medicare  and  Medicaid  Programs: 

Quarterly  Listing  of  Program  Issuances  (July  Through 
September  2008),  79982-80287 

Central  Security  Service/National  Security  Agency 

See  National  Security  Agency /Central  Security  Service 

Coast  Guard 

RULES 

Drawbridge  Operation  Regulation: 

Intracoastal  Waterway  (ICW),  Barnegat  Bay,  Seaside 
Heights,  NJ,  79637-79639 
Drawbridge  Operation  Regulations: 

Gowanus  Canal,  Brooklyn,  NY,  Maintenance,  79639 
Safety  Zone: 

Flagler  Museum  New  Year’s  Eve  Celebration  Fireworks 
Display,  West  Palm  Beach,  FL,  79639-79641 

Commerce  Department 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Delegation  of  Authority  and  Change  in  Position  Title, 
79608-79609 

NOTICES 

Order  Exempting  the  Trading  and  Clearing  of  Certain 
Products: 

iShares  COMEX  Gold  Trust  Shares  and  iShares  Silver 
Trust  Shares,  79830-79833 

Comptroller  of  the  Currency 

RULES 

Minimum  Capital  Ratios;  Capital  Adequacy  Guidelines; 
Capital  Maintenance;  Capital:  Deduction  of  Goodwill 
Net  of  Associated  Deferred  Tax  Liability,  79602-79608 


Copyright  Royalty  Board,  Library  of  Congress 

PROPOSED  RULES 

Notice  and  Recordkeeping  for  Use  of  Sound  Recordings 
Under  Statutory  License,  79727-79734 

Defense  Department 

See  Air  Force  Department 
See  Defense  Logistics  Agency 
See  Engineers  Corps 

See  National  Security  Agency/Central  Security  Service 
See  Navy  Department 

PROPOSED  RULES 

TRICARE;  Hospital-Based  Psychiatric  Partial 
Hospitalization  Programs,  79726-79727 

NOTICES 

Privacy  Act;  Systems  of  Records,  79833-79835 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act;  Systems  of  Records,  79850-79851 

Education  Department 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79857-79858 
College  Assistance  Migrant  Program;  Notice  Inviting 

Applications  for  New  Awards  (FY  2009),  79858-79861 
Safe  Schools/Healthy  Students  Program;  Notice  Inviting 
Applications  for  New  Awards  (FY  2009),  79861-79866 

Election  Assistance  Commission 

NOTICES 

Federal  Advisory  Committee  Act;  Board  of  Advisors  Charter 
Renewal,  79866-79867 

Employment  and  Training  Administration 

NOTICES 

Amended  Certification  Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and  Alternative  Trade 
Adjustment  Assistance: 

Blue  Water  Automotive  Systems,  Inc.;  Marysville,  St. 

Clair,  and  Port  Huron,  MI,  79911-79912 
Delphi  Corp.;  Auburn  Hills,  MI,  79912  . 

Delphi  Corp.;  Rochester,  NY,  79912-79913 
Wabash  Magnetics;  South  Boston.  VA,  79913 
Determinations  Regarding  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  Alternative  Trade 
Adjustment  Assistance,  79913-79915 
Investigations  Regarding  Certifications  of  Eligibility  to 
Apply  for  Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment  Assistance,  79915-79918 
Termination  of  Investigation: 

Carolina  Cargo  Express,  LLC;  Forest  City,  NC,  79918 
Chrysler  LLC;  Kokomo,  IN,  79918 

Mt.  Pleasant  Hosiery  Mills,  Inc.;  Mt.  Pleasant,  NC,  79918 
True  Textiles,  Inc.;  Elkin,  NC,  79919 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 
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PROPOSED  RULES 

Energy  Conservation  Standards  for  Small  Electric  Motors; 
Public  Meeting  and  Availability  of  the  Preliminary 
Technical  Support  Document,  79723-79726 
NOTICES 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board,  Oak  Ridge  Reservation,  79867-79868 
Fusion  Energy  Sciences  Advisory  Committee,  79868 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Building  Energy  Standards  Program: 

Determination  Regarding  Energy  Efficiency  Improvements 
in  the  Energy  Standard  for  Buildings,  Except  Low- 
Rise  Residential  Buildings,  79868-79874 

Engineers  Corps 

RULES 

Revisions  to  the  Clean  Water  Act  Regulatory  Definition  of 
“Discharge  of  Dredged  Material”,  79641-79645 

Environmental  Protection  Agency 

RULES 

Approval  and  Promolgation  of  Air  Quality  Implementation 
Plans: 

Illinois  and  Indiana;  Finding  of  Attainment  for  1-Hour 
Ozone  for  the  Chicago-Gary-Lake  County,  IL-IN  Area, 
79652-79653 

Approval  and  Promulgation  of  Implementation  Plans: 
Georgia;  Nonattainment  New  Source  Review  Rules, 
79653-79655 

Approval  and  Promulgation  of  State  Implementation  Plans: 
Oregon:  Salem  Carbon  Monoxide  Nonattainment  Area; 
Designation  of  Areas  for  Air  Quality  Plcmning 
Purposes,  79655-79661 

Final  Authorization  of  State  Hazardous  Waste  Management 
Program  Revisions: 

Nebraska,  79661-79664 

Revisions  to  the  Clean  Water  Act  Regulatory  Definition  of 
“Discharge  of  Dredged  Material”,  79641-r79645 

PROPOSED  RULES 

Approval  and  Promulgation  of  State  Implementation  Plans: 
Oregon:  Salem  Carbon  Monoxide  Nonattainment  Area; 
Designation  of  Areas  for  Air  Quality  Planning 
Purposes,  79760 

Final  Authorization  of  State  Hazardous  Waste  Management 
Program  Revisions: 

Nebraska,  79761 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Communications  Commission 

RULES 

Possible  Revision  or  Elimination  of  Rules,  79667-79683 
Telecommunications  Relay  Services,  Speech-to-Speech 
Services,  E911  Requirements  for  IP-Enabled  Service 
Providers,  79683-79696 
Television  Broadcasting  Services: 

Huntsville,  AL,  79697 
Omaha,  NE,  79696-79697 
Superior,  NE,  79697-79698 
PROPOSED  RULES 

Television  Broadcasting  Services: 

Santa  Ana,  CA,  79769 

NOTICES 

Meetings;  Sunshine  Act,  79880 


Federal  Elections  Commission 

RULES 

Repeal  of  Increased  Contribution  and  Coordinated  Party 
Expenditure  Limits  for  Candidates  Opposing  Self- 
Financed  Candidates,  79597-79602 

Federal  Deposit  Insurance  Corporation 

RULES 

Minimum  Capital  Ratios;  Capital  Adequacy  Guidelines; 
Capital  Maintenance;  Capital:  Deduction  of  Goodwill 
Net  of  Associated  Deferred  Tax  Liability,  79602-79608 

NOTICES 

Meetings;  Sunshine  Act,  79881 

Federal  Energy  Regulatory  Commission 

RULES 

Market-Based  Rates  for  Wholesale  Sales  of  Electric  Energy, 
Capacity  and  Ancillary  Services  by  Public  Utilities, 
79610  79628 

Promotion  of  a  More  Efficient  Capacity  Release  Market: 

Correction,  79628 
NOTICES 
Amendment: 

Texas  Gas  Transmission,  LLC,  79874-79875 
Environmental  Impact  Statements;  Availability,  etc.: 

Hydrodynamics  Inc.,  79875 
Filings: 

Atlantic  City  Electric  Co.,  et  al.,  79875-79876 
Glenns  Ferry  Cogeneration  Partners,  Ltd.,  79876 
North  American  Electric  Reliability  Corp.,  79876 
PacifiCorp,  79876-79877 

Institution  of  Proceeding  and  Refund  Effective  Date: 
Southern  California  Edison  Co.,  79877 

Federal  Railroad  Administration 

RULES 

Federal  Railroad  Safety  Laws  or  Federal  Railroad 
Administration  Safety  Regulations: 

Adjustments  to  the  Minimum  and  Maximum  Civil 
Monetary  Penalties  for  Violations,  79698-79705 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79969-79970 

Federal  Reserve  System 

RULES 

Minimum  Capital  Ratios;  Capital  Adequacy  Guidelines; 
Capital  Maintenance;  Capital:  Deduction  of  Goodwill 
Net  of  Associated  Deferred  Tax  Liability,  79602-79608 

NOTICES 

Proposals  To  Engage  in  Permissible  Nonbanking  Activities 
or  To  Acquire  Companies  That  are  Engaged  in 
Permissible  Nonbanking  Activities,  79881 

Federal  Trade  Commission 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79881-79884 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Prompt  Payment  Interest  Rate;  Contract  Disputes  Act, 
79977-79978 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 / Contents 


V 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  Threatened  Wildlife  and  Plants: 
Designation  of  Critical  Habitat  for  the  Alabama  Sturgeon 
(Scaphirhyncus  suttkusi),  79770-79773 

NOTICES 

Issuance  of  Permits  Endangered  Species,  79895 
Marine  Mammal  Protection  Act;  Stock  Assessment  Report, 
79895-79898 
Meetings; 

Lake  Champlain  Sea  Lamprey  Control  Alternatives 
Workgroup,  79898 

Receipt  of  Applications  for  Permit,  79898-79899 

Food  and  Drug  Administration 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79885-79889 

Food  and  Nutrition  Service 

RULES 

Food  Stamp  Program;  Revisions  to  Bonding  Requirements 
for  Violating  Retail  and  Wholesale  Food  Concerns, 
79591-79595 

Foreign  Assets  Control  Office 

NOTICES 

Unblocking  of  Specially  Designated  Narcotics  Traffickers 
Pursuant  to  Executive  Order  (12978),  79978 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Homeland  Security  Department 

See  Coast  Guard 
RULES 

Designation  of  Malta  for  the  Visa  Waiver  Program,  79595- 
79597 
NOTICES 
Meetings: 

Homeland  Security  Advisory  Council,  79894-79895 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Final  Results  of  Antidumping  Duty  Administrative  Review: 

Chlorinated  Isocyanurates  from  Spain,  79789-79791 
Preliminary  Results  and  Partial  Rescission  of 
Countervailing  Duty  Administrative  Review: 

Hot-Rolled  Carbon  Steel  Flat  Products  from  India,  79791- 
79802 

Preliminary  Results  of  Antidumping  Duty  Administrative 
Review  and  Intent  to  Revoke  Order  in  Part:  ^ 

Honey  from  Argentina,  79802-79809 
Preliminary  Results  of  Changed  Circumstances  Review  and 
Intent  To  Reinstate  Sahaviriya  Steel  Industries  Public 
Co.  Ltd.  in  the  Antidumping  Duty  Order: 

Certain  Hot-Rolled  Carbon  Steel  Flat  Products  from 
Thailand.  79809-79814 


International  Trade  Commission 

NOTICES 

Termination  of  Investigation: 

Certain  Nitrile  Gloves  and  Nitrile  Rubber  Gloves,  79909- 
79910 

Justice  Department 

See  Justice  Programs  Office 

NOTICES 

Consent  Decree; 

Ashland  Inc.,  et  al.,  79910 

Justice  Programs  Office 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79910-79911 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Order  Closing  Public  Lands  at  the  Knoxville  Recreation 
Area,  Lake  County,  CA,  to  Recreational  and  Target 
Shooting,  79899-79900 

Record  of  Decision  and  Approved  Resource  Management 
Plan  Amendments: 

Geothermal  Leasing  in  the  Western  United  States,  79900- 
79902 

Seasonal  Closures  of  Public  Lands  to  Human  Presence  and/ 
or  Motorized  Vehicle  Use,  79902 

Library  of  Congress 

See  Copyright  Royalty  Board,  Library  of  Congress 

Maritime  Administration 

RULES 

America’s  Marine  Highway  Program:  Stay  of  Effectiveness, 
79665-79666 

NOTICES 

Agency  Information  Collection  Activities;  Proposals, 
Submissions,  and  Approvals,  79970-79973 
Requested  Administrative  Waiver  of  the  Coastwise  Trade 
Laws,  79973-79975 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
Submissions,  and  Approvals,  79975-79976 

National  Institute  of  Standards  and  Technology 

NOTICES 

Precision  Measurement  Grants  Program;  Availabilitv  of 
Funds,  79814-79817 

Summer  Undergraduate  Research  Fellowships  (SURF)  NIST 
Gaithersburg  and  Boulder  Programs:  Availability  of 
Funds,  79817-79822 

National  Institutes  of  Health 

NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
Submissions,  and  Approvals,  79889-79890 
Government-Owned  Inventions:  Availability  for  Licensing, 
79890-79892 
Meetings: 

Eunice  Kennedy  Shriver  National  Institute  of  Child 
Health  &  Human  Development,  79893 
National  Institute  of  General  Medical  Sciences,  79893- 
79894 
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National  Institute  of  Mental  Health,  79893 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisheries  of  the  Northeastern  United  States: 

Atlantic  Herring  Fishery;  Total  Allowable  Catch 

Harvested  for  Management  Area  IB,  79719-79720 
Extension  of  Emergency  Fishery  Closure  Due  to  the 

Presence  of  the  Toxin  that  Causes  Paralytic  Shellfish 
Poisoning,  79720-79722 

Marine  Recreational  Fisheries  of  the  United  States: 

National  Saltwater  Angler  Registry  Program,  79705-79719 

PROPOSED  RULES 

Fisheries  of  the  Exclusive  Economic  Zone  Off  Alaska: 

Bering  Sea  and  Aleutian  Islands  and  Gulf  of  Alaska 
License  Limitation  Program,  79773-79788 

NOTICES 

Endangered  and  Threatened  Wildlife: 

12-Month  Finding  on  a  Petition  To  List  the  Ribhon  Seal 
as  a  Threatened  or  Endangered  Species,  79822-79828 
Meetings: 

New  England  Fishery  Management  Council,  79829 
North  Pacific  Fishery  Management  Council,  79829 
Western  Pacific  Fishery  Management  Council;  Public 
Teleconference,  79829-79830 

National  Park  Service 

NOTICES 

Intents  to  Repatriate  Cultural  Items: 

Phoebe  A.  Hearst  Museum  of  Anthropology,  University  of 
California,  Berkeley,  Berkeley,  CA,  79902-79903 
Inventory  Completion: 

Inventory  Completion:  Alaska  State  Office  of  History  and 
Archaeology,  Anchorage,  AK,  and  Alutiiq  Museum 
and  Archaeological  Repository,  Kodiak,  AK,  79903- 

79904 

U.S.  Department  of  the  Interior,  Bureau  of  Land 

Management,  California  State  Office,  Sacramento, 

CA,  etc.,  79904 
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Title  3— 


The  President 


Proclamation  8331  of  December  23,  2008 

To  Implement  the  Dominican  Republic-Central  America- 
United  States  Free  Trade  Agreement  With  Respect  to  Costa 
Rica  and  for  Other  Purposes 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  On  August  5,  2004,  the  United  States  entered  into  the  Dominican  Republic- 
Central  America-United  States  Free  Trade  Agreement  (the  “Agreement”)  with 
Costa  Rica,  the  Dominican  Republic,  El  Salvador,  Guatemala,  Honduras, 
and  Nicaragua  (the  “Agreement  countries”).  The  Agreement  was  approved 
by  the  Congress  in  section  101(a)  of  the  Dominican  Republic-Central  America- 
United  States  Free  Trade  Agreement  Implementation  Act  (the  “Act”)  (19 
U.S.C.  4011). 

2.  The  Parties  to  the  Agreement  entered  into  an  amendment  of  the  Agreement 
on  July  27,  August  6,  and  August  14,  2007  (the  “Amendment”).  The  Amend¬ 
ment  provides  for  temporary  duty-free  treatment  for  certain  goods  of  Costa 
Rica.  The  terms  of  the  Amendment  with  respect  to  Costa  Rica  are  contained 
in  letters  of  understanding  described  in  section  1634(b)(2)  of  the  Pension 
Protection  Act  of  2006  (Public  Law  109-280, 120  Stat.  780). 

3.  Section  201(a)(1)  of  the  Act  (19  U.S.C.  4031(a)(1))  authorizes  the  President 
to  proclaim  such  modifications  or  continuation  of  any  duty,  such  continu¬ 
ation  of  duty  free  or  excise  treatment,  or  such  additional  duties,  as  the 
President  determines  to  be  necessary  or  appropriate  to  carry  out  or  apply 
Articles  3.3  and  3.27,  and  Annexes  3.3  (including  the  schedule  of  United 
States  duty  reductions  with  respect  to  originating  goods)  and  3.27  of  the 
Agreement. 

4.  Consistent  with  section  201(a)(2)  of  the  Act  (19  U.S.C.  4031(a)(2)),  each 
Agreement  country  is  to  be  removed  from  the  enumeration  of  designated 
beneficiary  developing  countries  eligible  for  the  benefits  of  the  Generalized 
System  of  Preferences  (GSP)  on  the  date  the  Agreement  enters  into  force 
with  respect  to  that  country. 

5.  Consistent  with  section  201(a)(3)  of  the  Act  (19  U.S.C.  4031(a)(3)),  each 
Agreement  country  is  to  be  removed  from  the  enumeration  of  designated 
beneficiary  countries  under  the  Caribbean  Basin  Economic  Recovery  Act 
(CBERA)  (19  U.S.C.  2701  et  seq.)  on  the  date  the  Agreement  enters  into 
force  with  respect  to  that  country,  subject  to  the  exceptions  set  out  in 
section  201(a)(3)(B)  of  the  Act  (19  U.S.C.  4031(a)(3)(B)). 

6.  Consistent  with  section  213(b)(5)(D)  of  the  CBERA  (19  U.S.C. 
2703(b)(5)(D)),  as  amended  by  the  United  States-Caribbean  Basin  Trade  Part¬ 
nership  Act  (CBTPA)  (Public  Law  106—200),  each  Agreement  country  is 
to  be  removed  from^  the  enumeration  of  designated  CBTPA  beneficiary  coun¬ 
tries  on  the  date  the  Agreement  enters  into  force  with  respect  to  that  country. 

7.  Section  201(b)  of  the  Act  (19  U.S.C.  4031(b))  authorizes  the  President, 
subject  to  the  consultation  and  layover  requirements  of  section  104(a)  of 
the  Act  (19  U.S.C.  4014(a)),  to  proclaim  such  modifications  or  continuation 
of  any  duty,  such  modifications  as  the  United  States  may  agree  to  with 
an  Agreement  country  regarding  the  staging  of  any  duty  treatment  set  forth 
in  Annex  3.3  of  the  Agreement,  such  continuation  of  duty-free  or  excise 
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treatment,  or  such  additional  duties,  as  the  President  determines  to  be  nec¬ 
essary  or  appropriate  to  maintain  the  general  level  of  reciprocal  and  mutually 
advantageous  concessions  provided  for  by  the  Agreement.  The  consultation 
and  layover  requirements  of  section  104(a}  of  the  Act  have  been  satisfied 
with  respect  to  providing  temporary  duty  free  treatment  for  certain  goods 
of  Costa  Rica  as  set  forth  in  the  Amendment. 

8.  Pursuant  to  section  201(b)  of  the  Act,  I  have  determined  that  the  modifica¬ 
tions  herein  proclaimed  of  duties  on  goods  of  Costa  Rica  are  necessary 
or  appropriate  to  maintain  the  general  level  of  reciprocal  and  mutually 
advantageous  concessions  with  respect  to  Costa  Rica  provided  for  by  the 
Agreement. 

9.  In  Proclamation  8095  of  December  29,  2006,  consistent  with  the  authority 
set  out  in  section  111(b)  of  the  Uruguay  Round  Agreements  Act  (19  U.S.C. 
3521(b)),  I  modified  the  Harmonized  Tariff  Schedule  o^the  United  States 
(HTS)  to  implement  the  multilateral  agreement  negotiated  under  the  auspices 
of  the  World  Trade  Organization  to  eliminate  tariffs  on  certain  pharmaceutical 
products  and  chemical  intermediates.  I  have  determined  that  technical  correc¬ 
tions  to  the  pharmaceuticals  annex  to  the  HTS  are  necessary  to  ensure 
that  certain  products  receive  the  intended  duty  treatment. 

10.  Section  604  of  the  Trade  Act  of  1974  (the  “1974  Act”)  (19  U.S.C. 
2483),  as  amended,  authorizes  the  President  to  embody  in  the  HTS  the 
substance  of  relevant  provisions  of  that  Act,  and  of  other  Acts  affecting 
import  treatment,  and  of  actions  taken  thereunder. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  201  of  the  Act  and  section  604  of  the  1974  Act,  and  the  Act 
having  taken  effect  pursuant  to  section  107,  do  proclaim  that: 

(1)  In  order  to  provide  generally  for  the  preferential  tariff  treatment  being 
accorded  to  Costa  Rica  under  the  Agreement,  as  amended,  to  provide  certain 
other  treatment  to  originating  goods  for  the  purposes  of  the  Agreement, 
to  provide  tariff-rate  quotas  with  respect  to  certain  goods,  to  reflect  the 
removal  of  Costa  Rica  from  the  enumeration  of  designated  beneficiary  devel¬ 
oping  countries  for  purposes  of  the  GSP,  to  reflect  the  removal  of  Costa 
Rica  from  the  enumeration  of  designated  beneficiary  countries  for  purposes 
of  the  CBERA  and  the  CBTPA,  and  to  make  technical  and  conforming 
changes  in  the  general  notes  to  the  HTS,  the  HTS  is  modified  as  set  forth 
in  Annexes  I  and  II  of  Publication  4038  of  the  United  States  International 
Trade  Commission,  entitled  Modifications  to  the  Harmonized  Tariff  Schedule 
of  the  United  States  to  Implement  the  Dominican  Republic-Central  America- 
United  States  Free  Trade  Agreement  With  Respect  to  Costa  Rica  (Publication 

•  '  4038),  which  is  incorporated  by  reference  into  this  proclamation. 

(2)  In  order  to  make  technical  corrections  necessary  to  provide  the  intended 
duty  treatment  to  certain  pharmaceutical  products  and  chemical  inter¬ 
mediaries,  the  HTS  is  modified  as  set  forth  in  Annex  III  of  Publication 
4038. 

(3)  The  amendments  to  the  HTS  made  by  paragraphs  (1)  and  (2)  of  this 
proclamation  shall  be  effective  with  respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  the  relevant  dates  indicated 
in  Annex  I,  II,  or  III  of  Publication  4038. 

(4)  Except  as  provided  in  paragraph  (3)  of  this  proclamation,  this  proclama¬ 
tion  shall  be  effective  with  respect  to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1,  2009. 

(5)  Any  provisions  of  previous  proclamations  and  executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 / Presidential  Documents 


79587 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  December,  in  the  year  of  our  Lord  two  thousand  eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirty-third. 
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Title  3 —  Memorandum  of  December  23,  2008 

The  President  Provision  of  Aviation  Insurance  Coverage  for  Commercial  Air 

Carrier  Service  in  Domestic  and  International  Operations 


Memorandum  for  the  Secretary  of  Transportation 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  including  49  U.S.C.  44302,  et  seq.,  I  hereby: 

1.  Determine  that  continuation  of  U.S.-flag  commercial  air  service  is  necessary 
in  the  interest  of  air  commerce,  national  security,  and  the  foreign  policy 
of  the  United  States. 

2.  Approve  provision  by  the  Secretary  of  Transportation  (Secretary)  of  insur¬ 
ance  or  reinsurance  to  U.S.-flag  air  carriers  against  loss  or  damage  arising 
out  of  any,  risk  from  the  operation  of  an  aircraft  in  the  manner  and  to 
the  extent  provided  in  chapter  443  of  49  U.S.C.: 

(a)  Until  March  31,  2009; 

(b)  After  March  31,  2009,  but  no  later  than  August  31,  2009,  when  the 
Secretary  determines  that  such  insurance  or  reinsurance  cannot  be  obtained 
on  reasonable  terms  and  conditions  from  any  company  authorized  to 
conduct  an  insurance  business  in  a  State  of  the  United  States. 

3.  Delegate  to  the  Secretary  the  authority,  vested  in  me  by  49  U.S.C.  44306(c), 
to  extend  this  determination  for  additional  periods  beyond  March  31,  2009, 
but  no  later  than  August  31,  2009,  when  the  Secretary  finds  that  the  continued 
operation  of  aircraft  to  be  insured  or  reinsured  is  necessary  in  the  interest 
of  air  commerce  or  the  national  security,  or  to  carry  out  the  foreign  policy 
of  the  United  States  Government. 
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You  are  directed  to  bring  this  determination  immediately  to  the  attention 
of  all  air  carriers  within  the  meaning  of  49  U.S.C.  40102(2),  and  to  arrange 
for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  December  23,  2008 


(FR  Doc.  E8-31140 
Filed  12-29-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  278  and  279 

RIN  0584-AD44 

Food  stamp  Program:  Revisions  to 
Bonding  Requirements  for  Violating 
Retail  and  Wholesale  Food  Concerns 

AGENCY:  Food  and  Nutrition  Service 
(FNS),  USDA. 

ACTION:  Final  rule. 

SUMMARY:.This  action  provides  final 
rulemaking  for  a  proposed  rule.  It 
revises  the  current  bonding 
requirements  imposed  against 
participating  retailers  and  wholesalers 
who  have  violated  the  Food  Stamp 
Program  rules  and  regulations. 
Currently,  all  violating  retailers  and 
wholesalers  that  are  disqualified  for  a 
specified  period  of  time  or  have  a  civil 
money  penalty’ imposed  in  lieu  of  a 
disqualification  for  a  specified  period  of 
time  are  required  to  submit  a  valid 
collateral  bond,  usually  on  an  annual 
basis,  if  they  wish  to  continue  to 
participate  in  the  Food  Stamp  Program. 
Over  the  years,  securing  a  collateral 
bond  has  become  increasingly  more 
difficult  for  retailers  and  wholesalers. 
Thus,  this  final  rule  revises  the  current 
requirement  in  order  to  help  alleviate 
the  financial  burden  to  those  retailers 
and  wholesalers  who  are  required  to 
submit  such  a  bond  and  also  to  reduce 
the  recordkeeping  burden  with  respect 
to  the  FNS  field  offices  which  have  to 
keep  track  of  the  expirations  and 
renewals  of  these  bonds. 

This  final  rule  also  places  in  the  Food 
Stamp  Program  regulations  the 
longstanding  policy  FNS  has  adopted  to 
accept  irrevocable  letters  of  credit  (LOG) 
in  lieu  of  collateral  bonds.  Lastly,  this 
rule  establishes  a  specified  period  of 
time  for  retailers  and  wholesalers  to  be 
removed  from  the  program  for  accepting 


food  stamp  benefits  in  payment  for 
eligible  food  on  credit,  a  violation  of  the 
Food  Stamp  Program  regulations. 

DATES:  This  rule  is  effective  March  2, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Gold,  Chief,  Retailer 
Management  and  Issuance  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Room  406,  Alexandria,  VA  22302,  or 
telephone  (703)  305-2456. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  Management  and  Budget  in 
conformance  with  Executive  Order 
12866. 

Regulatory  Impact  Analysis 

Need  for  Action 

The  regulation  reduces  and  better 
targets  the  current  bonding  and  letter  of 
credit  (LOC)  requirements  that  are 
imposed  on  authorized  retailers  and 
wholesalers  who  violate  Food  Stamp 
Program  rules.  It:  (1)  Eliminates  the 
bond  requirements  for  retailers  who  are 
disqualified  for  six  months  or  incur  a 
civil  money  penalty  in  lieu  of  a  six 
month  disqualification;  and,  (2)  limits 
the  bond  requirement  to  five  years  for 
retailers  whose  disqualification  or  civil 
money  penalty  exceeds  six  months. 
Retailers  who  have  previously  been 
disqualified  for  any  length  of  time  or 
been  issued  a  civil  money  penalty  and 
who  subsequently  become  disqualified 
again  will  be  subject  to  the  five  year 
bonding  requirement,  even  if  the 
subsequent  disqualification  is  for  a 
period  of  six  months  or  less  or  the  civil 
money  penalty  imposed  is  in  lieu  of  a 
disqualification  of  six  months  or  less. 

Benefits 

Currently,  a  retailer  who  is  sanctioned 
as  a  result  of  violations  is  required  to 
submit  a  bond  or  LOC  in  order  to 
continue  to  participate  in  the  Food 
Stamp  Program  regardless  of  the  type 
and  extent  of  those  violations.  In  this 
rule,  however,  retailers  who  commit  less 
egregious  violations  will  be  exempt 
from  the  bonding  requirement.  The  cost 
of  securing  and  maintaining  a  bond  has 
increased  significantly  over  the  years; 
this  change  will  alleviate  the  financial 


burden  on  retailers  who  have  committed 
relatively  minor  violations  as  well  as  on 
those  who  have  served  their  program 
sanction.  The  agency  will  also  realize  a 
reduced  burden  in  that  the 
implementation  of  this  rule  will 
eliminate  the  labor  associated  with 
monitoring  the  bonds  and  letters  of 
credit.  The  rule  will  have  a  modest 
effect  on  the  revenue  FNS  collects  from 
retailers  who  commit  violations.  No 
impacts  on  household  food  stamp 
participation  or  associated  benefit  costs 
are  expected. 

Costs 

These  provisions  are  expected  to 
produce  a  small  dollar  loss  to  the 
Government  of  $14,793  in  FY  2008  and 
less  than  $75,000  over  the  five-year 
period  FY2008  through  FY  2012. 

While  the  reduction  in  labor  hours  for 
monitoring  bonds  and  letters  of  credit 
cannot  be  counted  as  a  direct  savings  to 
the  Government,  the  time  made 
available  has  significant  value.  It  can  be 
used  to  enhance  FNS’  capacity  to 
manage  the  authorization  and 
monitoring  of  food  stamp  retailers. 

When  food  stamp  retailers  who  have 
secured  bonds  or  letters  of  credit 
commit  a  subsequent  violation,  the 
Government  may  recover  its  losses 
against  the  bonds.  Historically,  such 
draw  downs  have  been  very  infrequent, 
less  than  one  percent  of  all  bonds. 

The  rule  change  will  eliminate  the 
need  for  bonds  and  letters  of  credit 
among  retailers  who  are  disqualified  for 
six  months  or  who  pay  a  civil  money 
penalty  in  lieu  of  a  six  month 
disqualification.  Approximately  44 
percent  of  retailer  violations  are 
associated  with  a  six  month  period  of 
disqualification.  A  majority  of  these 
involve  bonds  with  a  face  value  of 
$1,000.  Based  on  an  average  of  10.8 
bond  or  letter  of  credit  forfeitures  per 
year  among  this  group,  the  potential  loss 
of  revenue  to  the  Government  over  five 
years  is  $74,000: 

•  44%  of  3,070  retailers  currently  in 
the  Program  who  have  prior  violations 
that  are  associated  with  a  6  month 
disqualification  period  and  who  have 
been  reinstated  and  submitted  a  bond  or 
LOC  =  1,351  retailers. 

•  <1%  (.008)  of  1,351  retailers  =  10.8 
who  commit  a  second  violation  that 
results  in  bond  forfeiture  or  letter  of 
credit  draw  down. 

•  86.5%  of  10.8  =  9.35  retailers  with 
bonds/LOCs  that  have  a  face  value  of 
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$1,000  and  13.5%  of  10.8  =  1.45  with 
bonds/LOCs  that  have  an  average  face 
value  of  $3,754. 

•  The  annual  forfeiture  amount  is 
equal  to  $9,350  (9.35  x  $1,000)  +  $5,443 
(1.45  X  $3,754)  or  $14,793. 

•  $14,793  X  5  years  =  $73,965. 

The  estimates  of  revenue  forfeited  are 
reasonably  certain  as  they  are  based  on 
averages  created  from  historical 
information  from  the  Government’s 
administrative  files  on  food  stamp 
retailer  disqualifications  and  civil 
money  penalties. 

The  financial  impact  for  all  food 
retailers  (regardless  of  when  they  are 
authorized,  both  new  and  current 
participants)  is  substantially  larger  than 
the  cost  to  the  Federal  Government.  The 
rule  eliminates  the  cost  of  bonds/letters 
of  credit  and  associated  processing  fees 
for  retailers  disqualified  for  six  months 
or  who  pay  a  civil  money  penalty  in  lieu 
of  a  six  month  disqualification; 

•  386  is  the  average  number  of 
retailers  who  are  disqualified  for  six 
months  or  pay  a  civil  money  penalty  in 
lieu  of  a  six  month  disqualification  per 
year. 

•  These  386  retailers  pay  an  average 
cost  of  $668  per  bond  or  LOG  = 

$257,848  each  year. 

•  $257,848  per  year  x  five  years  = 
$1,289,240  savings  for  such  stores  over 
five  years. 

When  effective,  the  rule  also 
eliminates  the  expense  of  maintaining  a 
bond  indefinitely  to  retailers  who  have 
been  previously  disqualified  and 
reinstated,  or*paid  a  civil  money  penalty 
in  lieu  of  a  disqualification  and  were 
required  to  post  a  bond/LOC: 

•  3,070  retailers  currently  in  the 
Program  who  previously  have  been 
disqualified  or  paid  a  civil  money 
penalty  in  lieu  of  disqualification  and 
been  reinstated. 

•  3,070  retailers  who  pay  an 
estimated  annual  renewal  fee  for  bond/ 
LOG  of  $100  =  $307,000  for  first  year 
(2008); 

•  3,070  retailers  x  6.1%  =  187  stores 
who  will  withdraw  or  otherwise  leave 
the  Program.  In  2009,  3070  stores  —  187 
stores  2,883  stores  who  pay  $100 
renewal  fee  =  $288,300. 

•  In  2010,  2,883  -  187  stores  =2,696 
retailers  x  $100  renewal  fee  =  $269,600. 

•  In  2011,  2,696  -  18.7  stores  =  2,509 
retailers  x  $100  renewal  fee  =  $250,900. 

•  In  2012,  2,509  -  187  stores  =  2,322 
retailers  x  $100  renewal  fee  =  $232,200. 

•  Cost  over  five  years  =  $307,000  + 
$288,300  +  $269,600  +  $250,900  + 
$232,200  =  $1,348,000  savings  for  such 
stores  over  five  years. 

Finally,  retailers  who,  during  2008, 

(1)  Have  a  previous  disqualification(s) 
or  civil  money  penalty  in  lieu  of 


disqualification  and  receive  an 
additional  disqualification  penalty  of 
any  length  or  (2)  are  disqualified  for 
more  than  six.  months  or  pay  a  civil 
money  penalty  in  lieu  of  a 
disqualification  period  of  more  than  six 
months  will  have  fulfilled  their  bond/ 
LOG  requirement  in  2013.  During  this 
five  year  period  they  will  continue  to 
pay  the  fees  associated  with  the  annual 
renewal  or  such  bond/LOCs.  For  each 
year  beyond  2013,  the  number  of 
retailers  who  no  longer  pay  renewal  fees 
should  increase  by  the  number  of  stores 
who  fit  in  one  of  the  two  categories 
described  above  and  remain  in  the  Food 
Stamp  Program.  For  example: 

In  2014,  2040  +  491  retailers  -  6.1% 
of  them  who  leave  the  Program  or  2,377 
retailers  will  no  longer  incur  the  average 
$100  cost  of  bond  renewal  fees.  The 
total  cost  associated  with  this  change  in 
2014  is  $237,700. 

Since  1969,  more  than  75%  of  the 
stores  that  have  been  disqualified  or 
subject  to  a  civil  money  penalty  are 
convenience  stores  and  medium  or 
small  grocers. 

This  regulation  also  codifies  current 
policy  regarding  retailers  with  credit 
violations.  Such  retailers  are 
disqualified  from  the  Program  for  one 
year  and  are  required  to  submit  a  bond 
or  letter  of  credit  for  five  years.  From 
1998  to  2005,  244  stores  provided 
documentation  proving  that  credit 
violations  were  taking  place  in  their 
stores  (equal  to  an  average  of  30.5  stores 
each  year).  Based  on  historical  data, 
securing  a  bond  or  letter  of  credit  results 
in  an  average  out-of-pocket  cost  to  each 
of  these  retailers  of  $668.  Total  cost  to 
retailers  for  this  provision  is  therefore 
projected  to  be  $20,374  per  year  (30.5 
retailers  times  $668  =  $20,374)  and 
$101,870  over  five  years.  This  out-of- 
pocket  expense  is,  however,  offset  by 
the  opportunity  for  these  businesses  to 
resume  the  food  stamp  portion  of  their 
sales  after  the  one  year  disqualification 
period. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Nancy  Montanez 
Johner,  Under  Secretary  for  Food, 
Nutrition  and  Consumer  Services,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  impact  FNS  field  offices 
and  all  participating  retailers  and 
wholesalers  who  have  violated  the  Food 
Stamp  Program  rules.  Currently,  all 
violating  retailers  and  wholesalers  who 
have  been  removed  from  the  program 
for  a  specified  period  of  time  or  assessed 


a  civil  money  penalty  in  lieu  of  such 
removal  are  required  to  submit  a 
collateral  bond  or  irrevocable  LOG  as  a 
condition  of  continued  participation  in 
the  Food  Stamp  Program.  The  collateral 
bond  or  irrevocable  LOG  must  be 
periodically  renewed  and  valid  at  all 
times  during  the  period  in  which  the 
firm  is  authorized  to  participate  in  the 
program.  This  rule  will  limit  the 
requirement  to  five  years,  benefiting  the 
retailers  and  wholesalers  who  are 
affected  by  this  requirement.  Also,  in 
this  rule,  a  one  year  removal  from 
participation  in  the  program  will  be 
imposed  against  retailers  and 
wholesalers  that  accept  food  stamp 
benefits  in  payment  for  items  sold  to  a 
household  on  credit.  It  is  estimated  that 
only  an  average  of  30.5  stores  per  year 
of  all  the  stores  commit  credit  violations 
and  will  be  subject  to  a  one  year 
disqualification. 

Unfunded  Mandates  Reform  Act . 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
the  Department  generally  must  prepare 
a  written  statement,  including  a  cost/ 
benefit  analysis,  for  proposed  and  final 
rules  with  Federal  mandates  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Department  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  that 
impose  costs  on  State,  local,  or  tribal 
governments  or  to  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
This  rule  is,  therefore,  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115),  June  24,  1983, 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


79593 


Executive  Order  13132,  Federalism 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  federalism  implications,  agencies 
are  directed  to  provide  a  statement  for 
inclusion  in  the  preamble  to  the 
regulations  describing  the  agency’s 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(b)(2)(B)  of  Executive  Order  13132. 
The  Food  and  Nutrition  Service  (FNS) 
has  considered  the  impact  of  this  rule 
on  State  and  local  governments  and  has 
determined  that  this  rule  does  not  have 
federalism  implications.  This  rule  does 
not  impose  substantial  or  direct 
compliance  costs  on  State  and  local 
governments.  Therefore,  under  Section 
6(b)  of  the  Executive  Order,  a  federalism 
summary  impact  statement  is  not 
required. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  specified  in  the  DATES 
section  of  the  final  rule.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Civil  Rights  Impact  Analysis 

FNS  has  reviewed  this  rule  in 
accordance  with  Departmental 
Regulations  4300-4,  “Civil  Rights 
Impact  Analysis”,  and  1512-1, 
“Regulatory  Decision  Making 
Requirements.”  After  a  careful  review  of 
the  rule’s  intent  and  provisions,  FNS 
has  determined  that  this  rule  will  not  in 
any  way  limit  or  reduce  the  ability  of 
protected  classes  of  individuals  to 
receive  food  stamp  benefits  on  the  basis 
of  their  race,  color,  national  origin,  sex, 
age,  disability,  religion  or  political  belief 
nor  will  it  have  a  differential  impact  on 
minority  owned  or  operated  business 
establishments,  and  woman  owned  or 
operated  business  establishments  that 
participate  in  the  Food  Stamp  Program. 

The  changes  in  this  regulation  do  not 
apply  to  the  food  stamp  recipients 
participating  in  the  Food  Stamp 
Program.  The  regulation  affects  or  may 
potentially  affect  the  retail  food  stores 
and  wholesale  food  concerns  that 
participate  (accept  or  redeem  food 
stamp  benefits)  in  the  Food  Stamp 


Program.  The  only  retail  food  stores  and 
wholesale  food  concerns  that  will  be 
directly  affected,  however,  are  those 
firms  that  violate  the  Food  Stamp 
Program  rules  and  regulations. 

FNS  does  not  collect  data  from  retail 
food  stores  or  wholesale  food  concerns 
regarding  any  of  the  protected  classes 
under  Civil  Rights.  As  long  as  a  retail 
food  store  or  wholesale  food  concern 
meets  the  eligibility  criteria  stipulated 
in  the  Section  3  of  the  Food  Stamp  Act 
and  7  CFR  278.1  of  the  Food  Stamp 
Program  regulations  they  can  participate 
in  the  Food  Stamp  Program.  Also,  FNS 
specifically  prohibits  retailers  and 
wholesalers  that  participate  in  the  Food 
Stamp  Program  to  engage  in  actions  that 
discriminate  based  on  race,  color, 
national  origin,  sex,  age,  disability, 
religion  or  political  belief. 

This  rule  will  not  change  any 
requirements  related  to  the  eligibility  or 
participation  of  protected  classes  or 
individuals,  minority  owned  or 
operated  business  establishments,  or 
woman  owned  or  operated  business 
establishments  in  the-Food  Stamp 
Program.  As  a  result,  this  rule  will  have 
no  differential  impact  on  protected 
classes  of  individuals,  minority  owned 
or  operated  business  establishments,  or 
woman  owned  or  operated  business 
establishments. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chap.  35;  see  5  CFR  1320) 
requires  that  the  Office  of  Management 
and  Budget  (OMB)  approve  all 
collections  of  information  by  a  Federal 
agency  before  they  can  be  implemented. 
Respondents  are  not  required  to  respond 
to  any  collection  of  information  unless 
it  displays  a  current  valid  OMB  control 
number.  This  rule  does  not  contain 
information  collection  requirements 
subject  to  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995. 

E-Government  Act  Compliance 

The  Food  and  Nutrition  Service  is 
committed  to  complying  with  the  E- 
Government  Act,  to  promote  the  use  of 
the  Internet  and  other  information 
technologies  to  provide  increased 
opportunities  for  citizen  access  to 
Government  information  and  services, 
and  for  other  purposes. 

Background 

On  July  12,  1984,  the  Department 
published  a  rule  entitled.  Bonding  of 
Authorized  Firms,  that  required  all 
violating  retailers  and  wholesalers  that 
have  been  disqualified  for  a  specified 
period  of  time  or  have  had  a  civil  money 
penalty  imposed  in  lieu  of  such 
disqualification  to  submit  a  collateral 


bond  if  they  wish  to  continue  to 
participate  in  the  Food  Stamp  Program 
after  satisfying  their  penalty.  The  rule 
became  effective  on  August  13,  1984. 

The  bonding  requirements  are 
authorized  by  section  12(d)  of  the  Food 
Stamp  Act  of  1977,  (Act),  and  set  out  in 
Parts  278  and  279  of  the  Food  Stamp 
Program  regulations.  Essentially,  the 
bond  covers  the  value  of  the  food  stamp 
benefits  which  the  authorized  firm  may 
iif  the  future  accept  and  redeem  in 
violation  of  the  Act.  The  minimum  face 
value  of  a  bond  is  $1,000.  The  vast 
majority  of  the  bonds  have  a  face  value 
of  $1,000. 

Currently,  the  regulations  require  that 
the  bond  be  valid  at  all  times  during  the 
period  which  the  firm  is  authorized  to 
participate  in  the  program.  Retailers  and 
wholesalers  are  required  to  renew  their 
bonds  through  a  bonding  agent  or 
financial  institution  on  a  periodic  basis. 
Most  bonds  are  renewed  on  an  annual 
basis.  The  renewal  fee  for  a  bond  can 
range  from  $50  to  $1,000,  and  does  not 
include  the  accountant  and  lawyer  fees 
that  can  range  from  $75  to  more  than 
$200.  Firms  have  expressed  concern  to 
FNS  on  numerous  occasions  about  the 
exorbitant  costs  of  renewing  a  collateral 
bond. 

Several  other  problems  have  arisen 
since  the  inception  of  the  current 
bonding  requirement.  Namely,  we  found 
that  collateral  bonds  from  some 
companies  do  not  meet  the 
requirements  set  forth  in  the  rules, 
collateral  bonds  are  not  available  in 
some  areas,  and  collateral  bonds  are  not 
always  available  in  the  required 
increments.  As  a  result,  we  established 
written  policy  to  allow  firms  to  submit 
irrevocable  letters  of  credit  in  lieu  of 
collateral  bonds. 

In  accordance  with  section  12(d)  of 
the  Act,  the  Secretary  has  the  authority 
to  prescribe  the  amount,  terms,  and 
conditions  of  this  statutory  requirement. 
Thus,  on  March  13,  2007,  the  FNS 
published  a  proposed  rule  that  would 
do  the  following:  (1)  Amend  the 
regulation  to  provide  for  irrevocable 
letters  of  credit  as  an  acceptable 
instrument  in  lieu  of  collateral  bonds; 

(2)  Eliminate  the  bond  requirement  for 
retailers  who  have  never  previously 
been  disqualified  and  who  are 
disqualified  for  a  period  of  six  months 
or  have  a  civil  money  penalty  imposed 
in  lieu  of  a  six  month  disqualification 
period;  and  (3)  Limit  the  bonding 
requirement  to  five  years  for  retailers 
who  are  disqualified  for  a  specified 
period  of  time  greater  than  six  months 
or  for  retailers  who  have  been  assessed 
a  civil  money  penalty  in  lieu  of  a 
specified  period  of  disqualification  of 
greater  than  six  months.  [72  FR  11291). 
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Under  the  proposed  rule,  retailers  who 
have  previously  been  disqualified  for 
any  length  of  time  or  been  issued  a  civil 
money  penalty  and  who  subsequently 
become  disqualified  again  would  be 
subject  to  the  five  year  bonding 
requirement,  even  if  the  subsequent 
disqualification  is  for  a  period  of  six 
months  or  less  or  the  civil  money 
penalty  imposed  is  in  lieu  of  a 
disqualification  for  six  months  or  less. 

One  June  18,  2008,  Congress  passed 
the  Food,  Conserv^ation,  and  Energy  Act. 
Effective  on  October  1,  2008,  the  Food 
and  Nutrition  Act  of  2008  directs  the 
Secretary  to  require  a  retail  food  store  or 
wholesale  food  concern  that  has  been 
disqualified  for  more  than  6  months,  or 
has  been  subjected  to  a  civil  penalty  in 
lieu  of  a  disqualification  period  of  more 
than  6  months,  to  furnish  a  collateral 
bond  or  irrevocable  letter  of  credit  for  a 
period  of  not  more  than  5  years  to  cover 
the  value  of  benefits  that  the  store  or 
concern  may  in  the  future  accept  and 
redeem  in  violation  of  the  Act. 

Lastly,  the  proposed  rule  addressed  a 
separate  issue  pertaining  to  stores  that 
accepted  food  stamp  benefits  for  items 
sold  on  credit,  a  violation  of  the  food 
stamp  rules.  The  rule  proposed  to 
establish  a  specified  period  of  time  for 
firms  to  be  removed  from  the  program 
(i.e.,  one  year)  for  accepting  food  stamp 
benefits  in  payment  for  items  on  credit. 
Food  Stamp  Program  regulations  at  7 
CFR  278.2(f)  stipulate  that  retail  food 
stores  may  not  accept  food  stamp 
benefits  in  payment  for  any  eligible  food 
sold  to  food  stamp  households  on 
credit.  Nevertheless,  the  Agency  has 
seen  an  increase  in  this  type  of  violative 
activity  since  the  implementation  of  the 
electronic  benefit  transfer  (EBT)  system. 
Though  this  has  been  prohibited 
behavior,  there  has  been  no  specific 
penalty  associated  with  that  violation. 
As  a  result,  the  Agency  proposed  a 
specific  one  year  disqualification  for 
stores  that  engage  in  credit  transactions. 

Three  comments  were  received  in 
response  to  the  proposed  rule.  Two  of 
the  comments  were  received  from  the 
public  at  large  and  one  was  received 
from  the  Food  Marketing  Institute.  In 
general,  the  commenters  supported  the 
proposed  revisions  to  the  current 
regulatory  bonding  requirement.  The 
Food  Marketing  Institute  applauded  the 
Department’s  effort  to  eliminate  the 
bond  requirement  for  retailers  who  have 
never  previously  been  disqualified  from 
the  Fond  Stamp  Program  and  who  are 
disqualified  for  six  months,  as  well  as 
allowing  irrevocable  letters  of  credit  as 
an  acceptable  instrument  in  lieu  of 
collateral  bonds.  One  commenter  agreed 
that  there  should  be  limitations  on  the 
bonding  requirement  and  that  violating 


retailers  should  not  be  required  to 
submit  a  collateral  bond  or  letter  of 
credit  indefinitely.  Two  commenters 
asked  that  we  define  “less  egregious 
violations.”  In  the  preamble  of  the 
proposed  rule  and  in  this  final  rule  we 
have  stated  that  retailers  who  commit 
less  egregious  violations  would  be 
exempt  from  the  bonding  requirement. 
“Less  egregious  violations”  is  a  term 
meant  to  describe  those  violations  that 
woidd  not  typically  lead  to  more  than 
a  six  month  disqualification  (in  this  rule 
the  threshold  beyond  which  a  bond  is 
necessary).  So,  while  it  is  based  on 
specific  violative  circumstances,  we 
offer  the  following  as  an  example:  The 
sale  of  inexpensive,  conspicuous  non¬ 
food  items  such  as  toothpaste,  toilet 
paper,  toothpicks,  etc.,  usually 
committed  by  store  clerks  because  of 
careless  and  poor  supervision  of  store 
ownership  or  management.  A  six  month 
disqualification  is  normally  imposed 
against  stores  that  commit  such 
violations.  Under  this  rulemaking,  a 
firm  that  receives  a  six  month 
disqualification  period  will  not  be 
required  to  submit  a  collateral  bond  or 
letter  of  credit. 

The  comments  were  supportive  of  the 
revisions  to  the  bonding  requirement 
established  in  the  proposed  rule  and 
this  rule  is  being  published  in  final 
without  change.  Moreover,  no 
comments  were  received  with  regard  to 
establishing  a  one  year  disqualification 
in  the  regulations  for  retailers  who 
commit  credit  violations.  No  revisions 
have  been  made  to  the  final  rule 
regarding  credit  violations. 

List  of  Subjects 
7  CFR  Part  278 

Food  Stamps,  Grant  programs — social 
programs.  Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure.  Food  Stamps,  Grant 
programs — social  programs. 

Accordingly,  7  CFR  parts  278  and  279 
are  amended  as  follows; 

1.  The  authority  citation  for  parts  278 
and  279  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-20.36. 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

■  2.  In  §  278.1,  revise  paragraph  (b)(4)  to 
read  as  follows: 

§  278.1  Approval  of  retail  food  stores  and 
wholesale  food  concerns. 

*  *  *  Hr  * 


(b)  *  *  * 

(4)  The  submission  of  collateral  bonds 
or  irrevocable  letters  of  credit  for  firms 
with  previous  sanctions,  (i)  If  the 
applicant  firm  has  been  sanctioned  for 
violations  of  this  part,  by  withdrawal,  or 
disqualification  for  a  period  of  more 
than  six  months,  or  by  a  civil  money 
penalty  in  lieu  of  a  disqualification 
period  of  more  than  six  months,  or  if  the 
applicant  firm  has  been  previously 
sanctioned  for  violations  and  incurs  a 
subsequent  sanction,  regardless  of  the 
disqualification  period,  FNS  shall,  as  a 
condition  of  future  authorization, 
require  the  applicant  to  present  a 
collateral  bond  or  irrevocable  letter  of 
credit  that  meets  the  following 
conditions: 

(A)  The  collateral  bond  must  be 
issued  by  a  bonding  agent/company 
recognized  under  the  law  of  the  State  in 
which  the  applicant  is  conducting 
business  and  which  is  represented  by  a 
negotiable  certificate  only.  The 
irrevocable  letter  of  credit  must  be 
issued  by  a  commercial  bank; 

(B)  The  collateral  bond  or  irrevocable 
letter  of  credit  must  be  made  payable  to 
the  Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture; 

(C)  The  collateral  bond  cannot  be 
canceled  by  the  bonding  agent/company 
for  non-payment  of  the  premium  by  the 
applicant.  The  irrevocable  letter  of 
credit  cannot  be  canceled  by  the 
commercial  bank  for  non-payment  by 
the  applicant; 

(D)  The  collateral  bond  or  irrevocable 
letter  of  credit  must  have  a  face  value 
of  Si  ,000  or  an  amount  equal  to  ten 
percent  of  the  average  monthly  food 
stamp  benefit  redemption  volume  of  the 
applicant  for  the  immediate  twelve 
months  prior  to  the  effective  date  of  the 
most  recent  sanction  which  necessitated 
the  collateral  bond  or  irrevocable  letter 
of  credit,  whichever  arriount  is  greater; 

(E)  The  applicant  is  required  to 
submit  a  collateral  bond  or  irrevocable 
letter  of  credit  that  is  valid  for  a  period 
of  five  years  when  re-entering  the 
program;  and 

(F)  The  collateral  bond  or  irrevocable 
letter  of  credit  shall  remain  in  the 
custody  of  FNS  unless  released  to  the 
applicant  as  a  result  of  the  withdrawal 
of  the  applicant’s  authorization,  without 
a  fiscal  claim  established  against  the 
applicant  by  FNS. 

(ii)  Furnishing  a  collateral  bond  or 
irrevocable  letter  of  credit  shall  not 
eliminate  or  reduce  a  firm’s  obligation 
to  pay  in  full  any  civil  money  penalty 
or  previously  determined  fiscal  claim 
which  may  have  been  assessed  against 
the  firm  by  FNS  prior  to  the  time  the 
bond  or  letter  of  credit  was  required  by 
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FNS,  and  furnished  by  the  firm.  A  firm 
which  has  been  assessed  a  civil  money 
penalty  shall  pay  FNS  as  required,  any 
subsequent  fiscal  claim  asserted  by  FNS. 
In  such  cases  a  collateral  bond  or 
irrevocable  letter  of  credit  shall  be 
furnished  to  FNS  with  the  payment,  or 
a  schedule  of  intended  payments,  of  the 
civil  money  penalty.  A  buyer  or 
transferee  shall  not,  as  result  of  the 
transfer  or  purchase  of  a  disqualified 
firm,  be  required  to  furnish  a  bond  or 
letter  of  credit  prior  to  authorization. 

•k  it  "k  it  it 

m  3.  In  §278.2,  revise  paragraph  (f)  to 
read  as  follows: 

§278.2  Participation  of  retaii  food  stores. 
***** 

(f)  Paying  credit  accounts.  Food  stamp 
benefits  shall  not  be  accepted  by  an 
authorized  retail  food  store  in  payment 
for  items  sold  to  a  household  on  credit. 
A  firm  that  commits  such  violations 
shall  be  disqualified  from  participation 
in  the  Food  Stamp  Program  for  a  period 
of  one  year. 

***** 

■  4.  In  §278.6: 

■  a.  Revise  paragraph  (e)(4):  and 

■  b.  Amend  paragraph  (h)  by  adding  the 
words  “or  irrevocable  letter  of  credit” 
after  the  word  “bond”  wherever  it 
appears.  The  revision  reads  as  follows: 

§  278.6  Disqualification  of  retail  food 
stores  and  wholesale  food  concerns,  and 
imposition  of  civil  money  penalties  in  lieu 
of  disqualifications. 
***** 

(e)  *  *  * 

(4)  Disqualify  the  firm  for  1  year  if: 

(i)  It  is  to  be  the  first  sanction  for  the 
firm  and  the  ownership  or  management 
personnel  of  the  firm  have  committed 
violations  such  as  the  sale  of  common 
nonfood  items  in  amounts  normally 
found  in  a  shopping  basket,  and  FNS 
had  not  previously  advised  the  firm  of 
the  possibility  that  violations  were 
occurring  and  of  the  possible 
consequences  of  violating  the 
regulations;  or 

(ii)  The  firm  has  accepted  food  stamp 
benefits  in  payment  for  items  sold  to  a 
household  on  credit. 
***** 

■  5.  In  §278.7,  revise  paragraph  (b)  to  * 
read  as  follows: 

§  278.7  Determination  and  disposition  of 
claims — retail  food  stores  and  wholesale 
food  concerns. 

***** 

(b)  Forfeiture  of  a  collateral  bond  or 
draw  down  on  an  irrevocable  letter  of 
credit.  If  FNS  establishes  a  claim  against 
an  authorized  firm  which  has 
previously  been  sanctioned,  collection 


of  the  claim  may  be  through  total  or 
partial  forfeiture  of  the  collateral  bond 
or  draw  down  of  the  irrevocable  letter 
of  credit.  If  FNS  determines  that 
forfeiture  or  a  draw  down  is  required  for 
collection  of  the  claim,  FNS  shall  take 
one  or  more  of  the  following  actions,  as 
appropriate. 

(1)  Determine  the  amount  of  the  bond 
to  be  forfeited  or  irrevocable  letter  of 
credit  drawn  down  on  the  basis  of  the 
loss  to  the  Government  through 
violations  of  the  Act,  and  this  Part,  as 
detailed  in  a  letter  of  charges  to  the  firm; 

(2)  Send  written  notification  by 
method  of  proof  of  delivery  to  the  firm 
and  the  bonding  agent  or  commercial 
bank  of  FNS’  determination  regarding 
forfeiture  or  draw  down  of  all  or 
specified  part  of  the  collateral  bond  or 
irrevocable  letter  of  credit  and  the 
reasons  for  the  forfeiture  or  draw  down 
action: 

(3)  Advise  the  firm  and  the  bonding 
agent  or  commercial  bank  of  the  firm’s 
right  to  administrative  review  of  the 
claim  determination; 

(4)  Advise  the  firm  and  the  bonding 
agent  or  commercial  bank  that  if 
payment  of  the  current  claim  is  not  ' 
received  directly  from  the  firm,  FNS 
shall  obtain  full  payment  through 
forfeiture  of  the  bond  or  draw  down  of 
the  irrevocable  letter  of  credit; 

(5)  Proceed  with  collection  of  the 
.bond  or  irrevocable  letter  of  credit  in  the 
amount  forfeited  or  drawn  down  if  a 
request  for  review  is  not  filed  by  the 
firm  within  the  period  established  in 

§  279.5  of  this  chapter,  or  if  such  review 
is  unsuccessful;  and 

(6)  Upon  the  expiration  of  time 
permitted  for  the  filing  of  a  request  for 
administrative  and/or  judicial  review, 
deposit  the  bond  or  irrevocable  letter  of 
credit  in  a  Federal  Reserve  Bank 
account  or  in  the  Treasury  Account, 
General.  If  FNS  requires  only  a  portion 
of  the  face  value  of  the  bond  or 
irrevocable  letter  of  credit  to  satisfy  a 
claim,  the  entire  bond  or  irrevocable 
letter  of  credit  will  be  negotiated,  and 
the  remaining  amount  returned  to  the 
firm. 

***** 

PART  279— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW— FOOD  RETAILERS 
AND  FOOD  WHOLESALERS 

■  6.  In  §  279.1,  revise  paragraph  (a)(6)  to 
read  as  follows: 

§279.1  Jurisdiction  and  authority. 
***** 

(а)  *  *  * 

(б)  Forfeiture  of  part  or  all  of  a 
collateral  bond  or  a  draw  down  of  part 
or  all  of  a  letter  of  credit  under  §  278.1 


of  this  chapter,  if  the  request  for  review 
is  made  by  the  authorized  firm.  FNS 
shall  not  accept  requests  for  review 
made  by  a  bonding  company  or  agent  or 
commercial  bank. 
***** 

■  7.  In  §  279.4,  revise  the  last  sentence 
in  paragraph  (a)  to  read  as  follows: 

§  279.4  Action  upon  receipt  of  a  request 
for  review. 

*  *  *  If  the  administrative  action  in 
question  involves  the  denial  of  a  claim 
brought  by  a  firm  against  FNS,  or  the 
forfeiture  of  a  collateral  bond  or  the 
draw  down  on  an  irrevocable  letter  of 
credit,  the  designated  reviewer  shall 
direct  the  firm  not  be  approved  for 
participation,  not  be  paid  any  part  of  the 
disputed  claim,  or  not  be  reimbursed  for 
any  bond  forfeiture  or  irrevocable  letter 
of  credit  withdrawal,  as  appropriate 
until  the  designated  reviewer  has  made 
a  determination. 

***** 

Dated:  December  18,  2008. 

Nancy  Montanez  Johner, 

Under  Secretary,  Food,  Nutrition  and 
Consumer  Services. 

[FR  Doc.  E8-30951  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3410-30-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

8CFR  Part  217 

RIN  1601-AA54 

Designation  of  Malta  for  the  Visa 
Waiver  Program 

agency:  Office  of  the  Secretary;  DHS. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  Citizens  and  eligible  nationals 
of  participating  Visa  Waiver  Program 
countries  may  apply  for  admission  to 
the  United  States  at  U.S.  ports  of  entry 
as  nonimmigrant  aliens  for  a  period  of 
90  days  or  less  for  business  or  pleasure 
without  first  obtaining  a  nonimmigrant 
visa,  provided  that  they  are  otherwise 
eligible  for  admission  under  applicable 
statutory  and  regulatory  requirements. 
This  rule  adds  Malta  to  the  list  of 
countries  authorized  to  participate  in 
the  Visa  Waiver  Program. 

DATES:  This  final  rule  is  effective  on 
December  30,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Frey,  Department  of  Homeland 
Security,  Office  of  Policy,  (202)  282- 
9555. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  The  Visa  Waiver  Program 

Pursuant  to  section  217  of  the 
Immigration  and  Nationality  Act  (INA), 

8  U.S.C.  1187,  the  Secretary  of 
Homeland  Security  (the  Secretar}').  in 
consultation  with  the  Secretary  of  State, 
may  designate  certain  countries  as  Visa 
Waiver  Program  (VWP)  countries  if 
certain  requirements  are  met.  Those 
requirements  include,  without 
limitation,  (1)  meeting  the  statutory  rate 
of  nonimmigrant  visa  refusal  for 
nationals  of  the  country;  (2)  a 
government  certification  that  it  has  a 
program  to  issue  machine  readable, 
tamper-resistant  passports  that  comply 
with  International  Civil  Aviation 
Organization  (ICAO)  standards;  (3)  a 
U.S.  government  determination  that  the 
countr\'’s  designation  would  not 
negatively  affect  U.S.  law  enforcement 
and  security  interests;  (4)  government 
agreement  to  report,  or  make  available 
to  the  U.S.  government  information 
about  the  theft  or  loss  of  passports;  (5) 
the  government  accepts  for  repatriation 
any  citizen,  former  citizen,  or  national 
not  later  than  three  weeks  after  the 
issuance  of  a  final  order  of  removal;  and 
(6)  the  government  enters  into  an 
agreement  with  the  United  States  to 
share  information  regarding  whether 
citizens  or  nationals  of  that  country 
represent  a  threat  to  the  securit}'  or 
welfare  of  the  United  States  or  its 
citizens. 

The  INA  also  sets  forth  requirements 
for  continued  eligibility  and,  where 
appropriate,  termination  of  program 
countries. 

Citizens  and  eligible  nationals  of  VWP 
countries  may  apply  for  admission  to 
the  United  States  at  U.S.  ports  of  entry 
as  nonimmigrant  aliens  for  a  period  of 
90  days  or  less  for  business  or  pleasure 
without  first  obtaining  a  nonimmigrant 
visa,  provided  that  they  are  otherwise 
eligible  for  admission  under  applicable 
statutory  and  regulatory  requirements. 
The  designated  countries  in  the  VWP 
include  Andorra,  Australia,  Austria, 
Belgium, 1  Brunei,  Czech  Republic, 
Denmark,  Estonia,  Finland,  France, 
Germany,  Hungary,  Iceland,  Ireland, 
Italy,  Japan,  Latvia,  Liechtenstein, 
Lithuania,  Luxembourg,  Monaco,  the 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Republic  of  Korea,  San 
Marino,  Singapore,  Slovak  Republic, 
Slovenia,  Spain,  Sweden,  Switzerland, 


'  Since  May  15.  2003,  citizens  of  Belgium  have 
had  to  present  a  machine-readable  passport  in  order 
to  be  granted  admission  under  the  Visa  Waiver 
Program. 


and  the  United  Kingdom. ^  See  8  CFR 
217.2(a). 

To  travel  to  the  United  States  under 
the  VWP,  an  alien  must  be  from  a 
participating  country  and  must  (1)  be 
seeking  entry  as  a  tourist  for  a  period  of 
90  days  or  less;  (2)  be  a  national  of  a 
VWP  participant  country;  (3)  present  an 
electronic  passport  or  a  machine 
readable  passport  issued  by  a  designated 
VWP  participant  country  to  the  air  or 
vessel  carrier  before  departure;  '■*  (4) 
execute  the  required  immigration  forms; 
(5)  if  arriving  by  air  or  sea,  arrive  on  an 
authorized  carrier;  (6)  not  represent  a 
threat  to  the  welfare,  health,  safety  or 
security  of  the  United  States;  (7)  have 
not  violated  U.S.  immigration  law 
during  a  previous  admission  under  the 
visa  waiver  program;  (8)  possess  a  round 
trip  ticket;  and  (9)  waive  the  right  to 
review  or  appeal  a  decision  regarding 
admissibility  or  to  contest  other  than  on 
the  basis  of  an  application  for  asylum, 
any  action  for  removal.  See  Sections 
217(a)  and  217(b)  of  the  Immigration 
and  Nationality  Act  (INA),  8  U.S.C. 
1187(a)-(b).  See  also  8  CFR  part  217, 

DHS,  in  consultation  with  the 
Department  of  State,  has  evaluated  the 
country  of  Malta  for  VWP  designation  to 
ensure  the  country  meets  the 
requirements  set  forth  in  section  711  of 
the  9/11  Act  and  section  217  of  the  INA. 
The  Secretary  has  determined  that  Malta 
has  satisfied  the  statutory  requirements 
to  be  a  VWP  country;  therefore,  the 
Secretary,  in  consultation  with  the 
Secretary  of  State,  has  designated  Malta 
as  a  VWP  program  country.'* 

This  final  rule  adds  Malta  to  the  list 
of  countries  authorized  to  participate  in 
the  VWP.  Accordingly,  beginning 
December  30,  2008,  citizens  and  eligible 
nationals  from  Malta  may  apply  for 
admission  to  the  United  States  at  U.S. 
ports  of  entry  as  nonimmigrant  aliens 
for  a  period  of  90  days  or  less  for 
business  or  pleasure  without  first 
obtaining  a  nonimmigrant  visa, 
provided  that  they  are  otherwise  eligible 
for  admission  under  applicable  statutory 
and  regulatory  requirements.  Malta  has 


2  The  llnited  Kingdom  refers  only  to  British 
citizens  who  have  the  unrestricted  right  of 
permanent  abode  in  the  United  Kingdom  (England, 
.Scotland,  Wales,  Northern  Ireland,  the  Channel 
Islands  and  the  Isle  of  Man);  it  does  not  refer  to 
British  overseas  citizens,  British  dependent 
territories’  citizens,  or  citizens  of  British 
Commonwealth  countries. 

^  For  countries  designated  as  V'WF  member 
countries  prior  to  November  17,  2008.  passports 
issued  before  October  26,  2006,  need  not  contain 
the  electronic  chip  th.at  includes  the  biographic  and 
biometric  information  of  the  passport  holder 
provided  the  passports  comply  with  International 
Civil  Aviation  Organization  machine  readable 
stand.Trds. 

■*  The  Secretary  of  State  nominated  Malta  for 
membership  in  the  VWP  on  December  17,  2008. 


agreed  that  its  citizens  must  obtain  an 
approved  travel  authorization  from  CBP 
via  the  Electronic  System  for  Travel 
Authorization  and  must  possess  a  valid 
electronic  passport.  For  more 
information  about  the  Electronic  System 
for  Travel  Authorization  program, 
please  see  the  interim  final  rule  at  73  FR 
32440. 

II.  Statutory  and  Regulatory 
Requirements 

A.  Administrative  Procedure  Act 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553(b)),  an  agency  may 
waive  the  normal  notice  and  comment 
requirements  if  it  finds,  for  good  cause, 
that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  final  rule  merely  lists  a 
country  that  the  Secretary  of  Homeland 
Security,  in  consultation  with  the 
Secretary  of  State,  has  designated  as  a  ’ 
VWP  eligible  country  in  accordance 
with  8  U.S.C.  1187(c).  This  amendment 
is  a  technical  change  to  update  the  list 
of  VWP  eligible  countries.  Therefore, 
notice  and  comment  for  this  rule  is 
unnecessary  and  contrary  to  the,  public 
interest  because  the  rule  has  no 
substantive  impact,  is  technical  in 
nature,  and  relates  only  to  management, 
organization,  procedure,  and  practice. 
We  do  not  anticipate  receiving 
meaningful  comments  on  this  rule 
because  Malta  has  already  been 
designated  as  VWP-eligible.  For  the 
same  reasons,  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required. 

This  final  rule  is  also  excluded  from 
the  rulemaking  provisions  of  5  U.S.C. 
553  as  a  foreign  affairs  function  of  the 
United  States  because  it  advances  the 
Pxesident’s  foreign  policy  goals, 
involves  a  bilateral  agreement  that  the 
United  States  has  entered  into  with 
Malta,  and  directly  involves 
relationships  between  the  United  States 
and  its  alien  visitors.  Accordingly,  DHS 
is  not  required  to  provide  public  notice 
and  an  opportunity  to  comment  before 
implementing  the  requirements  under 
this  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  603(b)),  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
and  Fairness  Act  of  1996  (SBREFA), 
requires  an  agency  to  prepare  and  make 
available  to  the  public  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  a  proposed  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions)  when  the  agency  is 
required  “to  publish  a  general  notice  of 
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proposed  rulemaking  for  any  proposed 
rule.”  Because  this  rule  is  being  issued 
as  a  final  rule,  on  the  grounds  set  forth 
above,  a  regulatory  flexibility  analysis  is 
not  required  under  the  RFA. 

DHS  has  considered  the  impact  of  this 
rule  on  small  entities  and  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  individual  aliens  to  whom  this  rule 
applies  are  not  small  entities  as  that 
term  is  defined  in  5  U.S.C.  601(6). 
Accordingly,  there  is  no  change 
expected  in  any  process  as  a  result  of 
this  rule  that  would  have  a  direct  effect, 
either  positive  or  negative,  on  a  small 
entity. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

D.  Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  Executive  Order 
12866. 

E.  Executive  Order  13132 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  DHS  has  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

F.  Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  217 

Air  carriers,  Aliens,  Maritime  carriers. 
Passports  and  visas. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  in  the  preamble. 
DHS  amends  part  217  of  title  8  of  the 
Code  of  Federal  Regulations  (8  CFR  part 
217),  as  set  forth  below. 


PART  217— VISA  WAIVER  PROGRAM 

■  1.  The  general  authority  citation  for 
part  217  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1187;  8  CFR  part 

2. 

■  2.  In  §  217.2  the  definition  of  the  term 
“Designated  country”  in  paragraph  (a)  is 
revised  to  read  as  follows: 

§217.2  Eligibility. 

(a)  *  *  * 

Designated  country  refers  to  Andorra, 
Australia,  Austria,  Belgium,  Brunei, 
Czech  Republic,  Denmark,  Estonia, 
Finland,  France,  Germany,  Hungary, 
Iceland,  Ireland,  Italy,  Japan,  Latvia, 
Liechtenstein,  Lithuania,  Luxembourg, 
Malta,  Monaco,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Republic  of 
Korea,  San  Marino,  Singapore,  Slovak 
Republic,  Slovenia,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
The  United  Kingdom  refers  only  to 
British  citizens  who  have  the 
unrestricted  right  of  permanent  abode  in 
the  United  Kingdom  (England,  Scotland, 
Wales,  Northern  Ireland,  the  Channel 
Islands  and  the  Isle  of  Man);  it  does  not 
refer  to  British  overseas  citizens,  British 
dependent  territories’  citizens,  or 
citizens  of  British  Commonwealth 
countries.  After  May  15,  2003,  citizens 
of  Belgium  must  present  a  machine- 
readable  passport  in  order  to  be  granted 
admission  under  the  Visa  Waiver 
Program. 

***** 

Paul  A.  Schneider, 

Deputy  Secretary. 

[FR  Doc.  E8-30818  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4410-10-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 101, 102, 104, 110, 
113,  400,  9001,  9003,  9031,  9033 

Notice  2008-14;  Repeal  of  Increased 
Contribution  and  Coordinated  Party 
Expenditure  Limits  for  Candidates 
Opposing  Self-Financed  Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules. 

SUMMARY:  The  Federal  Election 
Commission  (“Commission”)  is 
removing  its  rules  on  increased 
contribution  limits  and  coordinated 
party  expenditure  limits  for  Senate  and 
House  of  Representatives  candidates 
facing  self-financed  opponents.  These 
rules  were  promulgated  to  implement 
sections  304  and  319  of  the  Bipartisan 
Campaign  Reform  Act  of  2002,  known 
as  the  “Millionaires’  Amendment.”  In 


Davis  V.  Federal  Election  Commission, 
the  Supreme  Court  held  that  sections 
319(a)  and  (b),  regarding  House  of 
Representatives  elections,  were 
unconstitutional.  The  Court’s  analysis 
also  applies  to  the  contribution  and 
spending  limits  in  section  304  regarding 
Senate  elections.  The  Commission, 
therefore,  is  removing  its  rules  that 
implement  the  Millionaires’ 
Amendment.  However,  the  Commission 
is  retaining  certain  other  rules  that  were 
not  affected  by  the  Davis  decision. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 

OATES:  Effective  Date:  February  1,  2009. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Knop,  Assistant  General 
Counsel,  or  Mr.  Neven  F.  Stipanovic, 
Attorney,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  694-1650 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  revising  its  regulations  to 
reflect  the  Supreme  Court’s  decision  in 
Davis  V.  Federal  Election  Commission, 
128  S.  Ct.  2759  (2008).  The  Commission 
is  deleting  rules  that  implemented  the 
Millionaires’  Amendment  at  11  CFR 
100.19(g),  104.19,  110.5(b)(2),  and  Part 
400.  It  is  making  technical  and 
conforming  changes  to  its  rules  at  1 1 
CFR  100.33,  101.153,  101.1, 
102.2(a)(l)(viii),  113.1(g)(6)(ii),  9001.1, 
9003.1(b)(8),  9031.1,  and  9033.1(b)(10). 

It  is  retaining  unchanged  its  rules  at  1 1 
CFR  110.1(b)(3)(ii)(C),  116.11,  116.12, 
and  9035.2(c). 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  (“NPRM”)  on 
October  20,  2008,  in  which  it  sought 
public  comment  on  the  proposed  rule 
implementing  the  Davis  decision.  See 
Notice  of  Proposed  Rulemaking  on 
Increased  Contribution  and  Expenditure 
Limits  for  Candidates  Opposing  Self- 
financed  Candidates,  73  FR  62224  (Oct. 
20,  2008).  In  addition,  the  Commission 
sought  public  comment  on  its  proposal 
to  retain  11  CFR  116.11  and  116.12, 
which  concern  the  repayment  of 
candidate’s  personal  loans.  Id.  at  62226. 
The  comment  period  ended  on 
November  21,  2008. 

The  Commission  received  four 
comments  on  the  proposed  rule, 
including  a  comment  from  the  Internal 
Revenue  Service  (“IRS”)  stating  that  the 
proposed  rules  did  not  conflict  with  the 
Internal  Revenue  Code  or  IRS 
regulations. 

For  the  reasons  explained  below,  the 
Commission  has  decided  to  delete  its 
rules  that  implemented  the  Millionaires’ 
Amendment,  and  to  retain  and  revise 
certain  other  rules  that  were  not 
invalidated  by  the  Davis  decision.  The 
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Commission’s  final  rules  are  identical  to 
the  proposed  rules  in  the  NPRM. 

Under  the  Administrative  Procedure 
Act,  5  U.S.C.  801(a)(1),  agencies  must 
submit  final  rules  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  and  publish 
them  in  the  Federal  Register  at  least  30 
calendar  days  before  they  take  effect. 

The  final  rules  that  follow  were 
transmitted  to  Congress  on  December 
19,  2008. 

Explanation  and  Justification 

The  Millionaires’  Amendment  ^  of  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  Public  Law  No.  107-155 
(“BCRA”),  increased  certain 
contribution  limits  and  coordinated 
party  expenditure  limits  for  Senate  and 
House  of  Representatives  candidates 
facing  opponents  who  spent  significant 
amounts  of  personal  funds.  When  a  self- 
financed  opponent  spent  personal  funds 
above  a  certain  threshold  amount,  the 
Millionaires’  Amendment  permitted  a 
candidate  to  accept  individual 
contributions  under  increased 
contribution  limits.  2  U.S.C.  441a(i)  and 
441a-l(a).  When  certain  other  threshold 
amounts  were  reached,  the  Millionaires’ 
Amendment  also  allowed  national  and 
state  political  party  committees  to  make 
unlimited  coordinated  party 
expenditures  on  behalf  of  the  candidate 
in  the  general  election.  Id. 

On  June  26,  2008,  the  Supreme  Court 
invalidated  the  Millionaires’ 
Amendment.  In  Davis,  the  Supreme 
Court  reviewed  a  challenge  by  a  self- 
financed  candidate  who  triggered  the 
Millionaires’  Amendment  in  the  2004 
and  2006  elections  for  the  House  of 
Representatives.  128  S.  Ct.  2759.  The 
Supreme  Court  held  that  the  House  of 
Representatives  provision  of  the 
Millionaires’  Amendment  was 
unconstitutional  because  it  violated  the 
plaintiffs  First  Amendment  rights.  Id.  at 
2775.  The  Supreme  Court  invalidated 
the  entire  BCRA  section  319  relating  to 
House  elections,  including  the  increased 
contribution  limits  in  section  319(a)  and 
its  companion  disclosure  requirements 
in  section  319(b).  The  Court  reasoned 
that  the  Millionaires’  Amendment 
imposed  a  substantial  burden  on  the 
plaintiff  s  exercise  of  his  First 
Amendment  right  to  use  personal  funds 
for  campaign  speech,  and  that  the 
burden  was  not  justified  by  any 
governmental  interest  in  eliminating 


*  Section  304  of  BCRA  added  a  new  subsection  (i) 
to  2  U.S.C.  441a,  which  addressed  Senate  elections. 
Section  319  of  BCRA  added  a  new  section  441a- 
1  to  the  Act,  which  addressed  elections  for  the 
House  Representatives.  The  Senate  provisions  also 
added  new  notification  and  reporting  requirements 
in  2  U.S.C  .434. 


corruption  or  the  perception  of 
corruption.  Id.  at  2772-73. 

The  Commission’s  interim  rules 
implementing  the  Millionaires’ 
Amendment  were  approved  on 
December  19,  2002,  and  have  been  in 
effect  during  the  2004  and  2006  election 
cycles,  and  the  beginning  of  the  2008 
election  cycle.  See  Interim  Final  Rules 
on  Increased  Contribution  and 
Coordinated  Party  Expenditure  Limits 
for  Candidates  Opposing  Self-Financed 
Candidates  {“Interim  Final  Rules”),  68 
FR  3970  (Jan.  27,  2003). 

On  July  25,  2008,  the  Commission 
issued  a  Public  Statement  that,  in  light 
of  the  Davis  decision,  it  would  no  longer 
enforce  the  Millionaires’  Amendment. 
See  Press  Release,  Public  Statement  on 
the  Supreme  Court’s  Decision  in  Davis 
V.  FEC,  July  25,  2008,  http:// 
www.fec.gov/ press/ press2008/ 
220080725miIIionaire.shtml.  As  of  June 
26,  2008,  the  increased  contribution 
limits  and  reporting  requirements  were 
no  longer  in  effect,  and  political  party 
committees  were  no  longer  permitted  to 
make  increased  coordinated  party 
expenditures  on  behalf  of  self-financed 
candidates.  Id. 

A.  Removal  of  11  CFR  Part  400 — 
Increased  Limits  for  Candidates 
Opposing  Self-Financed  Candidates 

The  Commission  is  deleting  11  CFR 
Part  400  in  its  entirety  because  the 
statutory  foundation  of  Part  400  was 
invalidated  by  the  Supreme  Coiul’s 
decision  in  Davis. 

The  Commission’s  rules  at  11  CFR 
Part  400  had  implemented  the 
Millionaires’  Amendment.  See  Interim 
Final  Rules  at  3975.  Specifically,  the 
rules  at  Part  400:  (1)  Provided  the 
notification  and  reporting  requirements 
for  Senate  and  Hou.se  of  Representatives 
candidates  (subpart  B);  (2)  explained 
when  the  increased  contribution  limits 
apply  (subpart  C);  (3)  explained  how  to 
calculate  the  increased  contribution 
limits  (subpart  D);  and  (4)  explained 
how  candidates’  authorized  committees 
must  dispose  of  excess  contributions 
(subpart  E).  In  Davis,  the  Supreme  Court 
decided  that  increased  contribution 
limits  and  disclosure  requirements  for 
House  of  Representatives  candidates  in 
BCRA  sections  319(a)  and  (b)  were 
unconstitutional.  Thus,  the 
Commission’s  rules  at  11  CFR  Part  400 
that  implemented  BCRA  sections  319(a) 
and  (b)  are  no  longer  valid. 

The  Supreme  Court  in  Davis  struck 
down  only  BCRA  sections  319(a)  and  (b) 
governing  House  of  Representatives 
elections.  The  Commission,  however, 
has  concluded  that  the  Supreme  Court’s 
analysis  in  Davis  also  precludes 
enforcement  of  the  Commission’s  rules 


implementing  BCRA  sections  304(a)  and 
(b),  which  provide  increased 
contribution  limits  and  disclosure 
requirements  for  Senate  elections.  In 
Davis,  the  Court  concluded  that 
increased  contribution  limits  for  a 
House  of  Representatives  candidate 
facing  a  self-financed  candidate 
impermissibly  burdened  the  First 
Amendment  right  of  the  self-financed 
candidates  to  spend  their  own  money 
for  campaign  speech.  128  S.  Ct.  at  2771. 
There  is  no  basis  to  conclude  that  the 
constitutional  implications  would  be 
different  for  similarly  situated 
candidates  in  Senate  elections,  governed 
by  BCRA  sections  304(a)  and  (b),  than 
in  the  respective  House  of 
Representatives  elections,  governed  by 
BCRA  sections  319(a)  and  (b). 

Two  commenters  agreed  with  the 
Commission  that  Part  400  is 
unenforceable  in  both  Senate  and  House 
of  Representatives  elections.  These 
commenters  explained  that  the  Supreme 
Court’s  rationale  for  rejecting  section 
319(a)’s  contribution  limits  for  House  of 
Representatives  candidates  applied 
equally  to  Senate  candidates,  and  they 
urged  the  Commission  to  remove  Part 
400  entirely  from  its  regulations. 
Another  commenter  urged  the 
Commission  to  retain  these  rules 
because  the  commenter  disagreed  with 
the  Supreme  Court’s  holding  in  Davis. 

The  Commission’s  rules  at  Part  400 
implemented  the  Millionaires’ 
Amendment  provisions  for  both  House 
and  Senate  elections.  The  Commission, 
therefore,  is  deleting  11  CFR  Part  400  in 
its  entirety. 

B.  Amendments  to  Other  Provisions 
1.  Part  100 — Definitions 

a.  11  CFR  100.19(g) — File,  Filed,  or 
Filing. 

The  Commission  is  deleting 
paragraph  (g)  irom  11  CFR  100.19 
because  the  statutory  foundation  of  this 
provision  has  been  invalidated  by  the 
Supreme  Court’s  decision  in  Davis. 
Section  100.19  defines  “file,  filed,  or 
filing”  and  specifies  when  a  document 
is  considered  timely  filed.  Paragraph  (g) 
had  stated  that  a  candidate’s  notification 
of  expenditures  from  personal  funds 
under  11  CFR  400.21  and  400.22  is 
considered  timely  filed  if  sent  by 
facsimile  or  electronic  mail  to  all 
appropriate  parties  within  24  hours  of 
the  time  the  thresholds  set  forth  in  1 1 
CFR  400.21  and  400.22  are  exceeded, 
thereby  triggering  the  reporting 
requirement. 

As  explained  above,  tbe  Commission 
is  deleting  11  CFR  Part  400  in  its 
entirety  because  the  Supreme  Court 
invalidated  the  Millionaires' 
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Amendment.  The  Commission  is 
deleting  paragraph  (g)  from  section 
100.19  because  the  candidate’s 
notifications  under  11  CFR  400.21  and 
400.22  are  no  longer  required. 

b.  11  CFR  100.33 — Personal  Funds. 

The  Commission  is  revising  the 
definition  of  “personal  funds”  in  11 
CFR  100.33  by  deleting  the  cross- 
reference  to  section  400.2,  which  the 
Commission  is  removing  through  this 
rulemaking.  The  Commission  is 
retaining  the  remainder  of  section 
100.33  because  the  definition  of 
“personal  funds”  in  section  100.33 
applies  generally  to  other  Title  2  rules 
that  use  the  term  “personal  funds.”  ^ 

See  Interim  Final  Rules,  68  FR  at  3972. 
The  Commission  also  notes  that  the 
definition  of  “personal  funds”  at  11  CFR 
9003.2(c)(3),  which  applies  to  Title  26  of 
the  United  States  Code,  remains 
unchanged.  See  73  FR  at  62227. 

2.  11  CFR  101.1— Candidate 
Designations 

The  Commission  is  deleting  the 
sentence  in  paragraph  (a)  of  11  CFR 
101.1  that  required  Senate  and  House  of 
Representatives  candidates  to  state,  on 
their  Statements  of  Candidacy  on  FEC 
Form  2  (or,  if  the  candidates  are  not 
required  to  file  electronically,  on  their 
letters  containing  the  same  information), 
the  amount  by  which  the  candidates 
intended  to  exceed  the  threshold 
amount  as  defined  in  11  CFR  400.9.  The 
Davis  decision  invalidated  the  statutory 
foundation  for  this  requirement. 

3.  11  CFR  102.2 — Statement  of 
Organization:  Forms  and  Committee 
Identification  Number 

The  Commission  is  retaining  and 
revising  11  CFR  102.2(a)(l)(viii),  which 
had  required  principal  campaign 
committees  to  provide  both  their 
electronic  mail  addresses  and  their ' 
facsimile  numbers  on  FEC  Form  1. 
Paragraph  (viii)  was  promulgated  by  the 
Interim  Final  Rules  to  facilitate  the 
notification  of  expenditures  from 
personal  funds  under  Part  400.  See 
Interim  Final  Rules,  68  FR  at  3972. 
Although  the  notifications  under  Part 
400  are  no  longer  required,  the 
electronic  mail  addresses  provided  by 
committees  facilitates  the  exchange  of 
information  between  committees  and 
the  Commission  for  other  purposes 
under  the  Federal  Election  Campaign 
Act  of  1971,  as  amended  (“FECA”). 
Continuing  to  require  committees’ 
electronic  mail  addresses,  therefore,  will 
continue  to  benefit  the  committees  as 
well  as  the  Commission.  Consistent 


^Seee.g.,  11  CFR  100.83(c),  106.3(b)(1),  and 
110.10. 


with  its  delegated  authority  to  require 
political  committees  to  provide  an 
“address”  when  filing  a  statement  of 
organization  under  2  U.S.C.  433(b)(1), 
the  Commission  is  retaining  the 
requirement  that  committees  report 
their  electronic  mail  addresses  on  FEC 
Form  1.  The  Commission,  however,  is 
deleting  the  requirement  that 
committees  provide  their  facsimile 
numbers  because  it  does  not  routinely 
communicate  with  committees  via 
facsimile  machine. 

4.  11  CFR  104.19 — Special  Reporting 
Requirements  for  Principal  Campaign 
Committees  of  Candidates  for  Election 
to  the  United  States  Senate  or  United 
States  House  of  Representatives 

The  Commission  is  removing  and 
reserving  11  CFR  104.19  because  the 
statutory  foundation  of  this  section  was 
invalidated  by  the  Supreme  Court’s 
decision  in  Davis.  Section  104.19  had 
required  principal  campaign  committees 
of  Senate  and  House  of  Representatives 
candidates  to  report  information 
necessary  to  calculate  their  “gross 
receipts  advantage,”  which  is  defined  at 
2  U.S.C.  441a(i)(l)(E)  (Senate)  and  441a- 
1(a)(2)(B)  (House  of  Representatives). 
This  reporting  requirement  was 
promulgated  to  ensure  that  the 
candidates  in  the  same  House  or  Senate 
election  had  sufficient  and  timely 
information  to  calculate  the  “opposition 
personal  funds  amount”  under  11  CFR 
400.10.  See  Interim  Final  Rules,  68  FR 
at  3972. 

5.  11  CFR  110.1(b)(3)(ii)(C)— Net  Debts 
Outstanding 

The  Commission  is  retaining  1 1  CFR 
110.1(b)(3),  which  restricts  the  ability  of 
candidates  and  their  authorized 
committees  to  accept  contributions  after 
the  election.  Together  with  sections 
116.11  and  116.12,  paragraph  (b)(3)  of 
section  110.1  implements  2  U.S.C. 
441a(j),  the  statutory  provision  added  by 
BCRA  that  restricts  the  repayment  of 
candidate’s  personal  loans  after  the 
election.  See  Explanation  and 
Justification,  below,  for  11  CFR  116.11 
and  116.12. 

Candidates  and  their  authorized 
committees  cannot  accept  contributions 
for  an  election  after  the  election  is  over 
unless  the  candidate  still  has  net  debts 
outstanding  from  that  election.  1 1  CFR 
110.1(b)(3)(i).  This  rule  was 
promulgated  long  before  BCRA  added 
the  loan  repayment  restriction  in  2 
U.S.C.  441a(j).  After  the  election  is  over, 
candidates  and  their  authorized 
committees  may  accept  contributions  up 
to  the  amount  of  their  “net  debts 
outstanding,”  as  defined  in  11  CFR 
110.1(b)(3)(ii).  To  conform  with  the 


fundraising  restrictions  in  11  CFR 
116.11,  the  Commission  added 
paragraph  (C)  to  section  1 10.1(b)(3)(ii), 
which  excludes  the  amount  of  personal 
loans  that  exceed  $250,000  from  the 
definition  of  “net  debt  outstanding.” 

See  Interim  Final  Rules,  68  FR  at  3973. 
The  Commission  is  retaining  the  rule  at 
11  CFR  110.1(b)(3)(ii)(C)  for  the  same 
reasons  it  is  retaining  the  current  rules 
at  11  CFR  116.11  and  116.12,  as 
explained  below. 

6.  11  CFR  110.5 — Biennial  Contribution 
Limitations 

The  Commission  is  deleting 
paragraph  (b)(2)  of  section  110.5 
because  the  statutory  foundation  for  this 
provision  has  been  invalidated  by  the 
Supreme  Court’s  decision  in  Davis. 
Paragraph  (b)(2)  stated  the 
circumstances  under  which  the  biennial 
limits  on  contributions  by  individuals 
do  not  apply  to  contributions  made 
under  11  CFR  Part  400.  As  explained 
above,  the  Commission  is  removing  11 
CFR  Part  400  because  the  Davis  decision 
invalidated  the  Millionaires” 
Amendment.  Accordingly,  the 
exception  to  the  individual  contribution 
limits  under  section  110.5(b)(2)  is  no 
longer  valid.  The  Commission, 
therefore,  is  deleting  11  CFR  110.5(b)(2). 

The  Commission  is  also  amending  1 1 
CFR  110.5  paragraphs  (b),  (d),  and  (e), 
by  revising  the  spelling  of  the  word  “bi¬ 
annual”  to  “biennial.”  This  change 
makes  the  spelling  consistent  with  the 
title  of  section  110.5,  which  uses  the 
word  “biennial.” 

7.  11  CFR  116.11  and  116.12— 
Repayment  of  Candidate  Loans 

The  Commission  is  retaining  sections 
116.11  and  116.12  of  the  regulations 
that  concern  the  repayment  of 
candidates”  personal  loans  made  to 
their  campaign  committees.  The 
Commission  sought  public  comment  on 
retaining  these  provisions  in  light  of  the 
Supreme  Court’s  decision  in  Davis.  No 
comments  were  received. 

BCRA  added  a  new  provision 
prohibiting  candidates  and  their 
authorized  committees  fi-om  using 
contributions  made  after  the  election  to 
repay  loans  from  the  candidates  to  their 
own  authorized  committees  to  the 
extent  the  contributions  total  over 
$250,000.  See  2  U.S.C.  441a(j).  These 
loans  are  referred  to  as  “personal 
loans.”  The  Commission’s  current  rules 
at  11  CFR  116.11  and  116.12  implement 
2  U.S.C.  441a(j).  Section  116.11 
prohibits  an  authorized  committee  from 
using  contributions  made  after  an 
election  to  repay  any  personal  loan  by 
a  candidate  that  exceeds  $250,000. 
Section  116.12  addresses  the  repayment 
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of  candidate’s  personal  loans  that,  in  the 
aBBreeate,  are  equal  to  or  less  than 
$250,000. 

The  Commission  concludes  that  the 
Davis  decision  did  not  invalidate  the 
personal  loan  provision  in  BCRA  and, 
thus,  it  is  retaining  the  rules  that 
implement  that  provision.  The 
Commission  does  not  have  authority,  on 
its  own,  to  declare  a  duly  enacted  law 
to  be  unconstitutional. 

The  Court  in  Davis  did  not  address 
the  validity  of  the  personal  loan 
provision,  and  the  plaintiff  did  not 
challenge  that  provision  of  BCRA.  128 
S.  Ct.  2759.  Although  that  provision  is 
in  the  same  statutory  subsection  of 
BCRA  (section  304(a))  as  other 
provisions  that  the  Supreme  Court  in 
Davis  held  to  be  unconstitutional,  the 
personal  loan  provision  is  placed  in  a 
separate  subsection  within  2  U.S.C. 

441a.  This  statutory  provision  has  a 
wider  application  than  other  provisions 
of  the  Millionaires’  Amendment.  It 
applies  equally  to  all  candidates  and 
regardless  of  whether  the  Millionaires’ 
Amendment  provisions  also  apply  to 
those  candidates.  Most  notably,  while 
other  provisions  of  the  Millionaires’ 
Amendment  apply  only  to  Senate  and 
House  of  Representatives  candidates, 
the  loan  repayment  provision  applies  to 
candidates  for  all  Federal  offices, 
including  presidential  candidates. 
Because  this  statutory  provision  has 
wider  application  than  the  Millionaires’ 
Amendment,  the  Commission 
implemented  it  by  adding  new  sections 
116.11  and  116.12,  rather  than  by 
including  these  rules  in  1 1  CFR  Part  400 
with  the  Millionaires’  Amendment 
regulations.  See  Interim  Final  Rules  at 
3973. 

The  Commission’s  decision  to  retain 
sections  116.11  and  116.12  is  consistent 
with  its  approach  in  a  recent  advisory 
opinion,  which  was  requested  after  the 
Supreme  Court  invalidated  the 
Millionaires’  Amendment  in  Davis.  See 
Advisory  Opinion  2008-09 
(Lautenberg).^  Senator  Lautenberg 
loaned  money  to  his  principal  'campaign 
conunittee  in  connection  with  his 
primary  election.  The  Senator  asked  the 
Commission  whether  the  personal  loan 
provision  applied  to  his  personal  loan 
in  light  of  the  Davis  decision.  The 
Commission  concluded  that  it  did  apply 
because  the  Davis  decision  did  not 
address  the  constitutionality  of  the 
personal  loan  provision.  128  S.  Ct.  2759. 
The  Commission  explained  that,  unlike 
the  BCRA  provisions  found  to  be 
unconstitutional  in  Davis,  the  personal 
loan  provision  applies  equally  to  all 

^  Advisory  Opinion  2008—09  (Lautenberg)  is 
available  at  http://saos.nictusa.com/saos/searchao. 


candidates,  regardless  of  whether  they 
or  their  opponents  have  triggered  the 
Millionaires’  Amendment. 

The  Commission  also  concluded  in 
Advisory  Opinion  2008-09  that  the 
personal  loan  provision  was  severable 
from  the  Millionaires’  Amendment.  As 
the  Commission  explained  there,  BCRA 
section  401  provides  that  the 
invalidation  of  one  provision  of  BCRA 
will  not  affect  the  validity  of  any  other 
provisions  of  BCRA,  nor  the  application 
of  such  provisions  to  other  persons  and 
circumstarices.  2  U.S.C.  454.  It  is  a  well- 
settled  principle  of  statutory 
construction  that  “[u]nless  it  is  evident 
that  the  legislature  would  not  have 
enacted  those  provisions  which  are 
within  its  power,  independently  of  that 
which  is  not,  the  invalid  part  may  be 
dropped  if  what  is  left  is  fully  operative 
as  a  law.”  Buckley  v.  Valeo,  424  U.S.  1, 
108-109  (1976)  (quoting  Champlin 
Refining  Co.  v.  Corporation 
Commission,  286  U.S.  210,  234  (1932)). 
In  Buckley,  the  Supreme  Court  struck 
down  certain  provisions  of  FECA’s 
section  202,  but  expressly  upheld  other 
provisions  within  the  same  subsection 
of  the  statute. 

In  Advisory  Opinion  2008-09,  the 
Commission  found  that  it  was  not  at  all 
“evident”  from  the  text,  function,  or 
legislative  history  of  the  Millionaires’ 
Amendment  that  Congress  intended  the 
personal  loan  provision  to  be 
inextricably  tied  to  the  increased 
contribution  limits  of  section  304(a)  of 
BCRA.  Section  304(a)  was  codified  in 
two  separate  provisions  of  2  U.S.C. 

441a,  one  providing  for  the  increased 
contribution  limits  and  the  other 
limiting  repayment  of  personal  loans. 
Functionally,  the  personal  loan 
provision  can  operate  effectively 
without  the  provisions  invalidated  by 
the  Supreme  Court  in  Davis.  Because 
the  loan  repayment  provision’s 
operation  does  not  depend  upon  the 
invalidated  increased  contribution 
limits  or  reporting  provisions,  its 
validity  is  not  affected  by  their 
invalidation.  Moreover,  legislative 
history  shows  that  Congress  in  several 
instances  addressed  the  personal  loan 
provision  separately  from  the 
unconstitutional  provisions  regarding 
increased  contribution  limits.  See,  e.g., 
147  Cong.  Rec.  S2450-51  (daily  ed.  Mar. 
19,  2001)  (statement  of  Senator 
Domenici);  147  Cong.  Rec.  S2461-62 
(daily  ed.  Mar.  19,  2001)  (statement  of 
Senator  Domenici). 

The  Commission,  therefore,  is 
retaining  the  rules  at  11  CFR  116.11  and 
116.12  that  restrict  the  repayment  of 
personal  loans  made  by  candidates  to 
their  authorized  committees. 


C.  Technical  and  Conforming 
Amendments  to  Other  Regulations 

1.  11  CFR  100.153 — Routine  Living 
Expenses;  11  CFR  113.1(g)(6)(ii) — 
Personal  Use. 

The  Commission  is  amending  11  CFR 
100.153  and  113.1(g)(6)(ii)  by  revising 
the  cross-references  to  the  definition  of 
“personal  funds”  from  11  CFR  110.10(b) 
to  current  11  CFR  100.33.  The 
Commission  deleted  11  CFR  110.10(b) 
in  the  Interim  Final  Rules,  68  FR  at 
3973.  The  change  reflects  the 
Commission’s  prior  removal  of  the 
“personal  funds”  definition  from 
section  110.1(b)  to  section  100.33. 

2.  11  CFR  9001.1— Scope;  11  CFR 
9003.1 — Candidate  and  Committee 
Agreements;  11  CFR  9031.1 — Scope;  11 
CFR  9033.1 — Candidate  and  Committee 
Agreements 

The  Commission  is  making  technical 
amendments  to  these  sections  that 
update  references  to  its  other 
regulations  to  reflect  the  elimination  of 
Part  400. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  basis  for  this  certification  is  that 
few,  if  any,  small  entities  will  be 
affected  by  this  rulemaking,  which 
applies  only  to  Federal  candidates  and 
their  campaign  committees,  and 
political  committees  of  political  parties. 
Such  committees  are  not  “small 
entities”  under  5  U.S.C.  601.  Candidate 
and  party  committees  are  not 
independently  owned  and  operated 
because  they  are  not  financed  and 
controlled  by  a  small  identifiable  group 
of  individuals;  rather,  they  rely  on 
contributions  from  a  variety  of  persons 
to  fund  the  committee’s  activities.  The 
Democratic  and  Republican  parties  also 
have  a  major  controlling  influence 
within  the  political  arena  and  are 
dominant  in  their  field.  However,  to  the 
extent  that  any  party  committees 
representing  major  or  minor  political 
parties  or  any  other  political  committees 
might  be  considered  “small  entities,” 
the  number  that  would  be  affected  by 
this  rule  is  not  substantial. 

The  final  rule  also  does  not  add  any 
new  substantive  provisions  to  the 
current  regulations,  but  rather  it 
removes  or  retains  existing  regulations. 

•  Therefore,  the  attached  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subjects 

11  CFRPart  100 
Elections. 

11  CFRPart  101 

Political  candidates,  Reporting  and 
recordkeeping  requirements. 

11  CFRPart  102 

Political  committees  and  parties. 
Reporting  and  recordkeeping 
requirements. 

11  CFRPart  104 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFRPart  110 

Campaign  funds,  Political  committees 
and  parties. 

11  CFRPart  113 
Campaign  funds. 

1 1  CFR  Part  400 

Campaign  funds,  Elections,  Political 
candidates,  Political  committees  and 
parties.  Reporting  and  recordkeeping 
requirements. 

1 1  CFR  Part  9001 
Campaign  funds. 

1 1  CFR  Part  9003 

Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

11  CFRPart  9031 
Campaign  funds. 

11  CFRPart  9033 
Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  amending 
Suhchapters  A,  C,  E,  and  F  of  Chapter 

I  of  Title  11  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434.  438(a)(8),  and 
439a(c). 

§100.19  [Amended] 

■  2.  In  §  100.19,  paragraph  (b)  is 
amended  by  removing  the  reference  to 
“(g)”  and  adding  in  its  place  “(f)”  in 
paragraph  (b)  introductory  text  and 
(b)(2),  and  by  removing  paragraph  (g). 

■  3.  Section  100.33  is  revised  to  read  as 
follows: 

§  1 00.33  Personal  funds. 

Personal  funds  of  a  candidate  means 
the  sum  of  all  of  the  following: 


(a)  Assets.  Amounts  derived  from  any 
asset  that,  under  applicable  State  law,  at 
the  time  the  individual  became  a 
candidate,  the  candidate  had  legal  right 
of  access  to  or  control  over,  and  with 
respect  to  which  the  candidate  had — 

(1)  Legal  and  rightful  title;  or 

(2)  An  equitable  interest: 

(b)  Income.  Income  received  during 
the  current  election  cycle,  of  the 
candidate,  including: 

(1)  A  salary  and  other  earned  income 
that  the  candidate  earns  from  bona  fide 
employment: 

(2)  Income  from  the  candidate’s  stocks 
or  other  investments  including  interest, 
dividends,  or  proceeds  from  the  sale  or 
liquidation  of  such  stocks  or 
investments; 

(3)  Bequests  to  the  candidate; 

(4)  Income  from  trusts  established 
before  the  beginning  of  the  election 
cycle; 

(5)  Income  from  trusts  established  by 

bequest  after  the  beginning  of  the 
election  cycle  of  which  the  candidate  is 
the  beneficiary:  » 

(6)  Gifts  of  a  personal  nature  that  had 
been  customarily  received  by  the 
candidate  prior  to  the  beginning  of  the 
election  cycle;  and 

(7)  Proceeds  from  lotteries  and  similar 
legal  games  of  chance;  and 

(c)  fointly  owned  assets.  Amounts 
derived  from  a  portion  of  assets  that  are 
owned  jointly  by  the  candidate  and  the 
candidate’s  spouse  as  follows: 

(1)  The  portion  of  assets  that  is  equal 
to  the  candidate’s  share  of  the  asset 
under  the  instrument  of  conveyance  or 
ownership;  provided,  however, 

(2)  If  no  specific  share  is  indicated  by 
an  instrument  of  conveyance  or 
ownership,  the  value  of  one-half  of  the 
property. 

§100.153  [Amended] 

■  4.  Section  100.153  is  amended  by 
removing  the  reference  to  “11  CFR 
110.10(b)”  and  adding  in  its  place  “11 
CFR  100.33”. 

PART  101— CANDIDATE  STATUS  AND 
DESIGNATIONS  (2  U.S.C.  432(e)) 

■  5.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432(e),  434(a)(ll), 
438(a)(8). 

■  6.  Section  101.1(a)  is  revised  to  read 
as  follows: 

§  1 01 .1  Candidate  designations  (2  U.S.C. 
432(eK1)). 

(a)  Principal  Campaign  Committee. 
Within  15  days  after  becoming  a 
candidate  under  11  CFR  100.3,  each 
candidate,  other  than  a  nominee  for  the 
office  of  Vice  President,  shall  designate 


in  writing,  a  principal  campaign 
committee  in  accordance  with  1 1  CFR 
102.12.  A  candidate  shall  designate  his 
or  her  principal  campaign  committee  by 
filing  a  Statement  of  Candidacy  on  FEC 
Form  2,  or,  if  the  candidate  is  not 
required  to  file  electronically  under  1 1 
CFR  104.18,  by  filing  a  letter  containing 
the  same  information  (that  is,  the 
individual’s  name  and  address,  party 
affiliation,  and  office  sought,  the  District 
and  State  in  which  Federal  office  is 
sought,  and  the  name  and  address  of  his 
or  her  principal  campaign  committee  at 
the  place  of  filing  specified  at  11  CFR 
part  105).  Each  principal  campaign 
committee  shall  register,  designate  a 
depository,  and  report  in  accordance 
with  11  CFR  parts  102, 103,  and  104. 


PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

■  7.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433,  434(a)(ll), 
438(a)(8),  44ld. 

■  8.  In  §  102.2,  paragraph  (a)(l)(viii)  is 
revised  to  read  as  follows: 

§  102.2  Statement  of  organization:  Forms 
and  committee  identification  number  (2 
U.S.C.  433  (b),  (c)). 

(a)  *  *  * 

(1)  *  .  * 

(viii)  If  the  committee  is  a  principal 
campaign  committee  of  a  candidate  for 
the  Senate  or  the  House  of 
Representatives,  the  principal  campaign 
committee’s  electronic  mail  address. 


PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  AND  OTHER  PERSONS 
(2  U.S.C.  434) 

■  9.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(1),  431(8),  431(9), 
432(i),  434,  438(a)(8)  and  (b),  439a,  441a,  and 
36  U.S.C.  510. 

§  1 04.1 9  [Removed  and  Reserved] 

■  10.  Section  104.19  is  removed  and 
reserved. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

■  11.  The  authority  citation  for  part  110 
continues  to  read  as  follows’ 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d,  438(a)(8),  441a,  441b,  44ld, 
441e,  441f,  441g,  441h,  and  36  U.S.C.  510. 
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■  12.  In  §  110.5,  paragraphs  (b)(1),  (d), 
and  (e)  are  revised,  and  paragraph  (b)(2) 
is  removed  and  reserved  to  read  as 
follows: 

§  1 1 0.5  Aggregate  biennial  contribution 
limitation  for  individuals  (2  U.S.C. 
441a(aH3)). 

*;  *  *  *  it 

(b)  Biennial  limitations.  (1)  In  the  two- 
year  period  beginning  on  January  1  of  an 
odd-numbered  year  and  ending  on 
December  31  of  the  next  even-numbered 
year,  no  individual  shall  make 
contributions  aggregating  more  than 
$95,000,  including  no  more  than: 

(i)  $37,500  in  the  case  of  contributions 
to  candidates  and  the  authorized 
committees  of  candidates:  and 

(ii)  $57,500  in  the  case  of  any  other 
contributions,  of  which  not  more  than 
$37,500  may  be  attributable  to 
contributions  to  political  committees 
that  are  not  political  committees  of  any 
national  political  parties. 

*  *  *  *  is 

(d)  Independent  expenditures.  The 
biennial  limitation  on  contributions  in 
this  section  applies  to  contributions 
made  to  persons,  including  political 
committees,  making  independent 
expenditures  under  11  CFR  part  109. 

(e)  Contributions  to  delegates  and 
delegate  committees.  The  biennial 
limitation  on  contributions  in  this 
section  applies  to  contributions  to 
delegate  and  delegate  committees  under 
11  CFR  110.14. 

PART  113— USE  OF  CAMPAIGN 
ACOUNTS  FOR  NON-CAMPAIGN 
PURPOSES 

■  13.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432(h).  438(a)(8),  439a, 
441a. 

§113.1  [Amended] 

■  14.  Section  113.1(g)(6)(ii)  is  amended 
by  removing  the  reference  to  “11  CFR 
110.10(b)”  and  adding  in  its  place  “11 
CFR  100.33”. 

PART  400— [REMOVED] 

■  15.  Under  the  authority  of  2  U.S.C. 
437d(a)(8),  part  400  is  removed. 

PART  9001— SCOPE 

■  16.  The  authority  citation  for  part 
9001  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9009(b). 

§  9001 .1  [Amended] 

■  17.  Section  9001.1  is  amended  by 
removing  the  number  “400”  and  adding 
in  its  place  the  number  “300”  in  both 
instances  in  which  “400”  appears. 


PART  9003— ELIGIBILITY  FOR 
PAYMENTS 

■  18.The  authority  citation  for  part  9003 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9003  and  9009(b). 

§9003.1  [Amended] 

■  19.  In  §  9003.1,  paragraph  (b)(8)  is 
amended  by  removing  the  number 
“400”  and  adding  in  its  place  the 
number  “300”. 

PART  9031— SCOPE 

■  20.  The  authority  citation  for  part 
9031  continues  to  read  as  follows: 

Authority;  26  U.S.C.  9031  and  9039(b). 

§9031.1  [Amended] 

■  21.  Section  9031.1  is  amended  by 
removing  the  number  “400”  and  adding 
in  its  place  the  number  “300”  in  both 
instances  in  which  “400”  appears. 

PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

■  22.  The  authority  citation  for  part 
9033  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9003(e),  9033  and 
9039(b). 

§9033.1  [Amended] 

■  23.  In  §  9033.1,  paragraph  (b)(10)  is 
revised  by  removing  the  number  “400” 
and  adding  in  its  place  the  number 
“300”. 

Dated:  December  23,  2008. 

On  behalf  of  the  Commission, 

Donald  F.  McGahn,  II, 

Chairman,  Federal  Election  Commission. 

[FR  Doc.  E8-31032  Filed  12-29-08;  8:4.5  am] 
BILLING  CODE  6715-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 

[Docket  ID  OCC-2008-0025] 

RIN  1557-AD13 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Docket  No.  R-1329] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AD32 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  567 
[Docket  No.  OTS-2008-001 9] 

RIN  1550-AC22 

Minimum  Capital  Ratios;  Capital 
Adequacy  Guidelines;  Capital 
Maintenance;  Capital:  Deduction  of 
Goodwill  Net  of  Associated  Deferred 
Tax  Liability 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury:  Board  of 
Governors  of  the  Federal  Reserve 
System:  Federal  Deposit  Insurance 
Corporation:  and  Office  of  Thrift 
Supervision,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  Agencies)  are 
amending  their  regulatory  capital  rules 
to  permit  banks,  bank  holding 
companies,  and  savings  associations 
(collectively,  banking  organizations)  to 
reduce  the  amount  of  goodwill  that  a 
banking  organization  must  deduct  from 
tier  1  capital  by  the  amount  of  any 
deferred  tax  liability  associated  with 
that  goodwill.  For  a  banking 
organization  that  elects  to  apply  this 
final  rule,  the  amount  of  goodwill  the 
banking  organization  must  deduct  from 
tier  1  capital  would  reflect  the 
maximum  exposure  to  loss  in  the  event 
that  sufh  goodwill  is  impaired  or 
derecognized  for  financial  reporting 
purposes. 
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DATES:  Effective  date:  This  rule  is 
effective  January  29,  2009. 

Applicability  date:  Banking 
organizations  may  elect  to  apply  this 
final  rule  for  purposes  of  the  regulatory 
reporting  period  ending  on  December 
31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Paul  Podgorski,  Risk  Expert, 
Capital  Policy  (202-874—4755);  or  Jean 
Campbell,  Senior  Attorney,  or  Ron 
Shimabukuro,  Senior  Counsel, 
•Legislative  and  Regulatory  Activities 
Division  (202-874-5090). 

Board:  Barbara  Bouchard,  Associate 
Director  (202-452-3072),  Mary  Frances 
Monroe,  Manager  (202-452-5231), 

David  Snyder,  Supervisory  Financial 
Analyst  (202-728-5893),  Division  of 
Banking  Supervision  and  Regulation:  or 
Mark  Van  Der  Weide,  Assistant  General 
Counsel  (202-452-2263)  or  Dinah 
Knight,  Senior  Attorney  (202-452- 
3838),  Legal  Division.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(“TDD”)  only,  contact  202-263—4869. 

FDIC:  Christine  M.  Bouvier,  Senior 
Policy  Analyst  (Bank  Accounting)  (202- 
898-7289),  Accounting  and  Securities 
Disclosure  Section,  Division  of 
Supervision  and  Consumer  Protection: 
Nancy  Hunt,  Senior  Policy  Analyst 
(202-898-6643),  Capital  Markets 
Branch,  Division  of  Supervision  and 
Consumer  Protection;  Mark  Handzlik, 
Senior  Attorney  (202-898-3990),  or 
Michael  Phillips,  Counsel  (202-898- 
3581),  Supervision  Branch,  Legal 
Division. 

OTS:  Christine  A.  Smith,  Project 
Manager,  Capital  Policy  (202-906-  . 
5740);  Marvin  Shaw,  Senior  Attorney, 
Regulations  and  Legislation  (202-906- 
6639);  Patricia  M.  Hildebrand,  Senior 
Policy  Accountant,  Accounting  (202- 
906-7048);  or  Craig  Phillips,  Senior 
Policy  Accounting  Fellow,  Accounting 
(202-906-5628). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Agencies’  existing  risk- 
based  and  leverage  capital  rules,  a 
banking  organization  ’  must  deduct 
certain  assets  from  tier  1  capital.^  A 
banking  organization  is  permitted  to  net 


'  Unless  otherwise  indicated,  the  term  “banking 
organization"  includes  banks,  savings  associations, 
and  bank  holding  companies  (BHCs).  The  terms 
“bank  holding  company”  and  “BHC”  refer  only  to 
bank  holding  companies  regulated  by  the  Board. 

^  See  the  Agencies’  capital  rules  for  more  detail 
on  what  assets  are  required  to  be  deducted  from 
regulatory  capital  and  how  these  deductions  are 
calculated.  See  12  CFR  part  3  (national  banks);  12 
CFR  part  208  (state  member  banks);  12  CFR  part  225 
(bank  holding  companies);  12  CFR  part  325  (state 
nonmember  banks);  and  12  CFR  part  567  (savings 
associations).  This  final  rule  is  focused  on  the 
deduction  of  goodwill  fi'om  tier  1  capital. 


any  associated  deferred  tax  liability 
against  some  of  those  assets  prior  to 
making  the  deduction  from  tier  1 
capital.  Included  among  the  assets 
eligible  for  this  netting  treatment  are 
certain  intangible  assets  arising  from  a 
nontaxable  business  combination.  Such 
netting  generally  is  not  permitted  for 
goodwill  and  other  intangible  assets 
arising  from  a  taxable  business 
combination.  In  these  cases,  the  full  or 
gross  carrying  amount  of  the  asset  is 
deducted. 

On  September  30,  2008,  the  Agencies 
published  a  notice  of  proposed 
rulemaking  (the  proposal  or  NPR)  in  the 
Federal  Register  that  would  permit  a 
banking  organization  to  reduce  the 
amount  of  goodwill  arising  from  a 
taxable  business  combination  that  it 
must  deduct  from  tier  1  capital  by  the 
amount  of  any  deferred  tax  liability 
associated  with  that  goodwill. ^  The 
Board,  OCC,  and  OTS  also  proposed 
revisions  to  their  respective  capital  rules 
that  were  intended  to  conform  certain 
provisions  of  their  rules  to 
developments  in  generally  accepted 
accounting  principles  (GAAP),  clarify 
certain  definitions  and  related 
provisions,  and  present  the  rule  text  in 
a  manner  that  is  consistent  across  the 
Agencies.  The  Agencies  requested 
comment  on  all  aspects  of  the  proposal 
and  whether  to  extend  the  proposed 
capital  treatment  for  any  deferred  tax 
liability  associated  with  goodwill  to 
deferred  tax  liabilities  associated  with 
other  intangible  assets  acquired  in  a 
taxable  business  combination. 

II.  Comments 

The  Agencies  received  13  public 
comments  on  the  proposal  from  banking 
organizations,  industry  associations, 
and  other  parties.  The  majority  of  the 
commenters  supported  the  proposal. 
Five  of  the  commenters  who  supported 
the  proposal  encouraged  the  Agencies  to 
adopt  the  final  rule  so  that  it  could  be 
applicable  for  regulatory  capital 
reporting  purposes  as  of  December  31, 
2008.  The  Agencies  agree  and  are 
permitting  banking  organizations  to 
elect  to  apply  the  rule  for  purposes  of 
the  regulatory  reporting  period  ending 
on  December  31,  2008. 

The  Agencies  note  that  the  NPR 
requested  comment  and  solicited  data 
on  the  capital  impact  of  potentially 
extending  the  proposed  rule  to 
intangible  assets  other  than  goodwill 
acquired  in  a  taxable  business 
combination.  Although  several 
commenters  submitted  general  requests 
to  extend  the  capital  treatment  proposed 
for  goodwill  to  other  intangible  assets. 


3  See  73  FR  56756  (September  30,  2008). 


they  did  not  provide  quantitative  data  to 
support  broadening  the  scope  of  the 
proposal.  In  the  absence  of  any 
supportive  analyses,  the  Agencies  have 
decided  not  to  broaden  the  scope  of  the 
rule. 

Two  commenters  noted  that  the 
proposed  rule  either  would  or  should 
permit  the  inclusion  of  goodwill  in 
regulatory  capital.  The  Agencies  are 
prohibited  by  law  from  permitting  a 
banking  organization  to  include 
goodwill  in  regulatory  capital."*  The 
Agencies  note  that  this  final  rule 
continues  to  require  a  banking 
organization  to  deduct  goodwill  from 
tier  1  capital. 

As  several  commenters  stated,  if 
goodwill  becomes  impaired  or  is 
derecognized  under  GAAP,  a  banking 
organization’s  maximum  exposure  to 
loss  is  equal  to  the  carrying  value  of  the 
goodwill  less  any  associated  deferred 
tax  liability.  The  Agencies  agree  with 
commenters  that,  unlike  most  other 
liabilities,  a  deferred  tax  liability 
associated  with  goodwill  does  not 
represent  a  claim  on  or  interest  in  the 
cash  or  assets  of  the  organization.  For 
these  reasons,  the  Agencies  believe  that 
it  is  appropriate  to  permit  a  banking 
organization  to  reduce  the  amount  of 
goodwill  it  must  deduct  from  tier  1 
capital  by  the  amount  of  any  associated 
deferred  tax  liability,  that  is,  the  amount 
that  reflects  the  banking  organization’s 
maximum  exposure  to  loss  if  such 
goodwill  becomes  impaired  or 
derecognized  under  GAAP. 

One  commenter  disagreed  with  the 
calculation  of  the  maximum  capital 
reduction  that  could  occur  as  a  result  of 
the  impairment  of  goodwill  in  the 
example  in  the  NPR.  This  commenter 
asserted  that  the  maximum  capital 
reduction  under  GAAP  should  be  equal 
to  the  carrying  value  of  goodwill  less  the 
sum  of  tax  benefits  recognized  as  of  the 
date  of  impairment  and  those  tax 
benefits  to  be  realized  in  future  periods. 
The  Agencies  believe  that  current  rules 
adequately  address  the  treatment  of 
deferred  tax  assets  for  regulatory  capital 
purposes  and  that  deferred  tax  assets 
that  may  be  created  for  tax  benefits  to 
be  realized  in  the  future  are  beyond  the 
scope  of  this  NPR.  One  commenter 
expressed  concern  about  the  tax  rate 
used  in  the  example  in  the  NPR.  The 
Agencies  emphasize  that  the  tax  rate  in 
the  example  was  simply  an  assumption 
for  illustrative  purposes. 

Two  commenters  opposed  the 
proposal.  One  expressed  general 
opposition  to  any  rule  that  would 
reduce  the  regulatory  capital 
fequirements  for  banking  organizations. 


••  See  12  U.S.C.  1828(n). 
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Another  C9mmenter  urged  the  Agencies 
to  withdraw  the  proposal  in  light  of 
other  efforts  hy  the  Federal  government 
to  provide  capital  support  to  the 
financial  services  industr>'. 

Alternatively,  if  the  Agencies  did  not 
withdraw  the  proposal,  this  commenter 
requested  an  extension  of  the  comment 
period  to  address  valuation  issues. 
Further,  this  commenter  criticized  the 
proposal  as  an  attempt  to  provide 
artificial  capital  support  to  certain 
banking  organizations.  In  addition, 
several  commenters  that  supported  the 
•proposal  raised  questions  about  the 
valuation  of  goodwill.  The  Agencies 
believe  that  the  rule  as  proposed 
achieves  consistency  with  GAAP  for 
regulatory  reporting  purposes  and  for 
determining  the  carrying  amount  of  both 
goodwill  and  deferred  tax  liabilities. 

III.  Final  Rule 

After  reviewing  the  comments,  the 
Agencies  have  adopted  the  proposal 
without  change.  Under  the  final  rule,  a 
banking  organization  may  reduce  the 
amount  of  goodwill  that  it  must  deduct 
from  tier  1  capital  by  the  amount  of  any 
deferred  tax  liability  associated  with 
that  goodwill.  However,  a  banking 
organization  that  reduces  the  amount  of 
goodwill  deducted  from  tier  1  capital  by 
the  amount  of  the  deferred  tax  liability 
is  not  permitted  to  net  this  deferred  tax 
liability  against  deferred  tax  assets  when 
determining  regulatory  capital 
limitations  on  deferred  tax  assets.  For 
these  banking  organizations,  the  amount 
of  goodwill  deducted  from  tier  1  capital 
will  reflect  each  organization’s 
maximum  exposure  to  loss  in  the  event 
that  the  entire  amount  of  goodwill  is 
impaired  or  derecognized,  an  event 
which  triggers  the  concurrent 
derecognition  of  the  related  deferred  tax 
liability  for  financial  reporting 
purposes. 

IV.  Other  Revisions 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  OCC  is  consolidating 
the  various  provisions  permitting  a  bank 
to  deduct  assets  from  tier  1  capital  on 
a  basis  net  of  any  associated  deferred  tax 
liability  together  in  one  section  of  the 
regulatory  text  to  make  it  easier  to 
locate.  The  OCC  is  also  clarifying  the 
current  regulatory  text’s  special 
treatment  of  intangible  assets  acquired 
due  to  a  nontaxable  purchase  business 
combination.  In  addition,  the  OCC  is 
replacing  the  term  “purchased  mortgage 
servicing  rights’’  with  the  broader  term 
“servicing  assets,”  making  clarifying 
changes  to  more  accurately  reflect  the 
OCC’s  existing  interpretation  of  the 
current  regulatory  text,  amending  the 
definition  of  goodwill  to  conform  to 


GAAP,  and  making  other  technical  and 
miscellaneous  changes  to  its  regulatory 
capital  rules.  No  comments  were 
received  on  these  amendments.  The 
amendments  are  adopted  by  the  OCC  as 
proposed.  However,  existing  regulatory 
text  not  printed  in  the  proposal  has  been 
added  at  section  2(c)  for  ease  of  reader 
reference  to  clarify  that  goodwill  is 
required  to  be  deducted  from  tier  1 
capital.  ' 

The  Board  is  adopting  as  final  the 
non-substantive  technical  changes 
proposed  in  the  NPR  that  conform  the 
definition  of  goodwill  in  its  regulatory 
capital  rules  to  GAAP.  Further,  the 
Board  is  amending  Appendix  A  to  12 
CFR  part  225  to  remove  obsolete  text 
that  relates  to  goodwill  recognized  by  a 
BHC  prior  to  December  31,  1992.  The 
Board  received  no  comments  on  its 
proposal  to  make  these  rule  changes. 

OTS  is  adopting  as  final  the  changes 
to  its  capital  regulations  as  proposed  in 
the  NPR  as  follows:  First,  OTS  is 
amending  its  definition  of  “intangible 
assets”  in  12  CFR  567.1  and  12  CFR 
567.9  to  reference  servicing  assets  as 
intangible  assets.  Second,  OTS  is 
conforming  its  regulatory  text  to  that  of 
the  other  Agencies  to  provide  for  netting 
a  deferred  tax  liability  specifically 
related  to  certain  intangible  assets 
against  those  intangible  assets,  prior  to 
deduction  when  calculating  regulatory 
capital,  and  to  add  regulatory  text 
addressing  the  regulatory  capital 
limitation  on  deferred  tax  assets.  In 
addition,  OTS  is  amending  its  definition 
in  12  CFR  565.2(f)  and  other  proposed 
regulatory  text  in  12  CFR  567.9(c)(1)  to 
conform  with  changes  in  this  rule. 

Effective  Date  and  Applicability  Date 
This  final  rule  takes  effect  30  days 
after  publication  in  the  Federal 
Register.  In  response  to  requests  from 
commenters,  the  Agencies  are 
permitting  banking  organizations  to 
elect  to  apply  this  final  rule  for 
purposes  of  the  regulatory  reporting 
period  ending  on  December  31,  2008. 

Regulatory  Flexibility  Act  Analysis 
The  Regulatory  Flexibility  Act  (RFA) 
requires  an  agency  that  is  issuing  a  final 
rule  to  provide  a  final  regulatory 
flexibility  analysis  or  to  certify  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^ 

Under  regulations  issued  bj'  the  Small 
Business  Administration,*'’  a  small  entity 
includes  a  bank  holding  company, 
commercial  bank,  or  savings  association 
with  assets  of  $1 75  million  or  less 


''See  5  U.S.C.  603(a)  and  5  U.S.C.  605(b). 
•'See  13  CFR  121.201. 


(collectively,  small  banking 
organizations).^  This  final  rule  would  in 
effect  permit  a  banking  organization  to 
compute  its  deduction  from  regulatory 
capital  of  goodwill  net  of  any  associated 
deferred  tax  liability.  The  Agencies 
believe  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  final  rule  is  elective  and,* 
thus,  does  not  require  a  banking 
organization  to  compute  its  deduction 
from  regulatory  capital  of  goodwill  net 
of  any  associated  deferred  tax  liability. 
In  addition,  the  Agencies  did  not 
receive  any  comments  that  the  proposal 
would  have  a  significant  impact  on 
small  banking  organizations. 
Accordingly,  each  of  the  Agencies 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Agencies 
reviewed  the  rule  regarding  the 
treatment  of  a  deferred  tax  liability 
attributable  to  goodwill  as  required  by 
the  Office  of  Management  and  Budget.” 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  rule.  However, 
implementation  of  this  rule  will  require 
certain  clarifying  revisions  to  the 
instructions  for  the  Agencies’  quarterly 
regulatory  reports  ”  to  reflect  the  change 
in  a  banking  organization’s  tier  1 
capital. 

Plain  Language 

Section  722  of  the  Gramm- Leach- 
Bliley  Act  requires  the  Agencies  to  use 
plain  language  in  all  proposed  and  final 
rules  published  after  January  1,  2000.  In 
light  of  this  requirement,  the  Agencies 
have  sought  to  present  the  rule  in  a 
simple  and  straightforward  manner. 

OCC  and  OTS  Executive  Order  12866 
Determinations 

Executive  Order  12866  requires 
Federal  agencies  to  prepare  a  regulatory 
impact  analysis  for  agency  actions  that 
are  found  to  be  significant  regulatory 
actions.  Significant  regulatory  actions 
include,  among  other  things, 
rulemakings  that  have  an  annual  effect 


As  of  lune  30,  2008,  there  were  approximately 
2,636  .small  banlt  holding  companies,  730  small 
national  banks,  467  small  state  member  banks, 
3,222.simatl  state  nonmember  banks,  and  412  small 
savings  associations. 

"See  44  U.S.C.  3506;  5  CFR  1320  Appendix  A.l. 

'■Consolidated  Reports  of  Condition  and  Income 
(Call  Report)  (OMB  Nos.  7100-0036,  3064-0052, 
1557-0081),  Thrift  Financial  Report  (TFR)  (OMB 
No.  1550-0023),  Consolidated  Financial  Statements 
for  Bank  Holding  Companies  (FR  Y-9C)  (OMB  No. 
7100-0128). 
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on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  The  OCC  and  OTS  each 
have  determined  that  its  portion  of  the 
rule  is  not  a  significant  regulatory 
action. 

OCC  and  OTS  Executive  Ordir  13132 
Determinations 

The  OCC  and  OTS  each  determined 
that  its  portion  of  the  rulemaking  does 
not  have  any  federalism  implications  for 
purposes  of  Executive  Order  13132. 

OCC  and  OTS  Unfunded  Mandates 
Reform  Act  of  1 995  Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA)’“ 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.”  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
UMRA  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.^^  xhe  OCC  and 
OTS  each  have  determined  that  its  rule 
will  not  result  in  expenditures  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $133  million  or  more. 
Accordingly,  neither  OCC  nor  OTS  has 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subjects 
12  CFR  Part  3 

Accounting,  Administrative  practice 
and  procedure.  Banks,  Banking,  Capital, 
National  banks.  Reporting  and 
recordkeeping  requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Administrative  practice 
and  procedure.  Banks,  Banking,  Capital, 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  225 

Accounting,  Administrative  practice 
and  procedure.  Banks,  Banking,  Capital, 


><>See2  U.S.C.  1532. 

”  The  OCC  and  OTS  adjusted  $100  million  for 
inflation  using  the  GDP  implicit  price  deflator  with 
the  second  quarter  of  1995  as  the  base  index.  The 
result  was  $132.64  million,  which  OCC  and  OTS 
rounded  to  $133  million. 

'2  Sec  2  U.S.C.  1535 


Federal  Reserve  System,  Reporting  and 
recordkeeping  requirements.  Risk. 

12  CFR  Part  325 

Accounting,  Banks,  Banking, 
Administrative  practice  and  procedure. 
Capital,  Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  565 

Administrative  practice  and 
procedure.  Capital,  Savings 
associations. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Risk,  Savings 
associations. 

Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 
Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
common  preamble,  part  3  of  chapter  1  of 
title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

■  1.  The  authority  citation  for  part  3 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  93a,  161, 1818, 
1828(n),  1828  note,  1831n  note,  1835,  3907 
and  3909. 

■  2.  In  Appendix  A  to  part  3,  Section  1 
is  amended  by: 

■  a.  Removing,  in  paragraph  (c)(1),  the 
third  sentence,  the  phrase  “section 
1(c)(8)”  and  by  adding  in  lieu  thereof 
the  phrase  “section  l(c)(10)”:  and 

■  b.  Revising  paragraph  (c)(17)  to  read 
as  follows: 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 

Section  1.  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 
***** 

(c)  *  *  * 

(17)  Goodwill  is  an  intangible  asset  that 
represents  the  excess  of  the  cost  of  an 
acquired  entity  over  the  net  of  the  amounts 
assigned  to  assets  acquired  and  liabilities 
assumed.  •  • 

***** 

■  3.  In  Appendix  A  to  part  3,  Section  2 
is  amended  by: 

■  a.  Revising  paragraphs  (c) 
introductory  text,  and  (c)(1) 
introductory  text; 

■  b.  Removing,  in  paragraph  (c)(l)(iii), 
the  phrase  “section  2(c)(3)”  and  by 
adding  in  lieu  thereof  the  phrase 
“sections  2(c)(3)  and  (2)(c)(6)”: 


■  c.  Removing,  in  paragraph  (c)(l)(iv), 
the  phrase  “section  4(a)(3)”  and  by 
adding  in  lieu  thereof  the  phrase 
“section  4(a)(2)”; 

■  d.  Removing,  in  footnote  6,  the  phrase 
“section  l(c)(14)”  and  by  adding  in  lieu 
thereof  the  phrase  “section  l(c)(18)”, 

r  and  removing  the  phrase  “section 
4(a)(3)”  and  by  adding  in  lieu  thereof 
the  phase  “section  4(a)(2)”; 

■  e.  Removing  paragraph  (c)(2)(iv); 

■  f.  Adding  a  heading  to  paragraph 
(c)(3)(i); 

■  g.  Removing  paragraph  (c)(3)(iii)  and 
redesignating  paragraph  (c)(3)(iv)  as 
paragraph  (c)(3)(iii); 

■  h.  Removing  paragraph  (c)(4)(iii); 

■  i.  Redesignating  paragraph  (c)(6)  as 
paragraph  (c)(7)  and  adding  a  new 
paragraph  (c)(6)  to  read  as  follows;  and 

■  j.  Amending  the  introductory  text  of 
newly  designated  paragraph  (c)(7)  by 
removing  the  word  “items”  and  adding 
in  lieu  thereof  the  word  “assets”. 

The  revisions  and  addition  are  set 
forth  below. 

Section  2.  Components  of  Capital. 
***** 

(c)  Deductions  from  Capital.  The  following 
items  are  deducted  from  the  appropriate 
portion  of  a  national  bank’s  capital  base 
when  calculating  its  risk-based  capital  ratio: 

(1)  Deductions  from  Tier  1  Capital.  The 
following  items  are  deducted  from  Tier  1 
capital  before  the  Tier  2  portion  of  the 
calculation  is  made: 
***** 

(3)  *  *  *  (i)  Net  unrealized  gains  and 
losses  on  available-for-sale  securities.  *  *  * 
***** 

(6)  Netting  of  Deferred  Tax  Liability,  (i) 
Banks  may  elect  to  deduct  the  following 
assets  from  Tier  1  capital  on  a  basis  that  is 
net  of  any  associated  deferred  tax  liability: 

(A)  Goodwill; 

(B)  Intangible  assets  acquired  due  to  a 
nontaxable  purchase  business  combination, 
except  banks  may  not  elect  to  deduct  from 
Tier  1  capital  on  a  basis  that  is  net  of  any 
associated  deferred  tax  liability,  regardless  of 
the  method  by  which  they  were  acquired: 

(1)  Purchased  credit  card  relationships; 
and 

[2]  Servicing  assets  that  are  includable  in 
Tier  1  capital; 

(C)  Disallowed  servicing  assets; 

(D)  Disallowed  credit-enhancing  interest- 
only  strips;  and 

(E)  Nonfinancial  equity  investments,  as 
defined  in  section  1(c)(1)  of  this  appendix  A. 

(ii)  Deferred  tax  liabilities  netted  in  this 
manner  cannot  also  be  netted  against 
deferred  tax  assets  when  determining  the 
amount  of  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income  as 
calculated  under  section  2(c)(l)(iii)  of  this 
appendix  A. 

*  *  *  *  *  • 
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Federal  Reserve  System 
1 2  CFR  Chapter  It 
Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
common  preamble,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  amends  parts  208  and  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

■  1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  92(a),  248(a), 
248(c),  321-328a,  371d,  461,  481-486,  601, 
611,  1814,  1816,  1818,  1820(d)(9),  1823(j), 
1828(o),  1831,  18310,  1831p-l,  1831r-l, 
1831W,  1831X,  1835(a),  1882,  2901-2907, 
3105,  3310,  3331-3351, and  3906-3909; 15 
U.S.C.  78b,  781(b),  781(g),  781(i),  78o-4(c)(5), 
78q,  78q-l,  and  78w,  1681s,  1681w,  6801 
and  6805;  31  U.S.C.  5318;  42  U.S.C.  4012a, 
4104a,  4104b,  4106,  and  4128. 

■  2.  In  appendix  A  to  part  208,  amend 
section  II.B.  by  revising  paragraphs  l.a., 
l.e.iii.,  and  l.f.  to  read  as  follows: 

Appendix  A  to  Part  208:  Capital 
Adequacy  Guidelines  for  State  Member 
Banlu:  Risk-Based  Measure 

*  *  *  -k  ic 

II.  *  *  * 

B.  *  *  * 

1.  *  *  * 

a.  Goodwill.  Goodwill  is  an  intangible  asset 
that  represents  the  excess  of  the  cost  of  an 
acquired  entity  over  the  net  of  the  amounts 
assigned  to  assets  acquired  and  liabilities 
assumed.  Goodwill  is  deducted  from  the  sum 
of  core  capital  elements  in  determining  Tier 
1  capital. 

***** 

e  *  *  * 

iii.  Banks  may  elect  to  deduct  goodwill, 
disallowed  mortgage  servicing  assets, 
disallowed  nonmortgage  servicing  assets,  and 
disallowed  credit-enhancing  I/Os  (both 
purchased  and  retained)  on  a  basis  that  is  net 
of  any  associated  deferred  tax  liability. 
Deferred  tax  liabilities  netted  in  this  manner 
cannot  also  be  netted  against  deferred  tax 
assets  when  determining  the  amount  of 
deferred  tax  assets  that  are  dependent  upon 
future  taxable  income. 

f.  Valuation.  Banks  must  review  the  book 
value  of  goodwill  and  other  intangible  assets 
at  least  quarterly  and  make  adjustments  to 
these  values  as  necessary.  The  fair  value  of 
mortgage  ser\icing  assets,  nonmortgage 
servicing  assets,  purchased  credit  card 
relationships,  and  credit-enhancing  I/Os  also 
must  be  determined  at  least  quarterly.  This 
determination  shall  include  adjustments  for 
any  signiHcant  changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  account  attrition 
rates.  Examiners'will  review  both  the  book 


value  and  the  fair  value  assigned  to  these 
assets,  together  with  supporting  *« 

documentation,  during  the  examination 
process.  In  addition,  the  Federal  Reserve  may 
require,  on  a  case-by-case  basis,  an 
independent  valuation  of  a  bank’s  goodwill, 
other  intangible  assets,  or  credit-enhancing  1/ 
Os. 

***** 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

■  3.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  1831i,  1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351,  3906, 
3907,  and  3909;  15  U.S.C.  1681s,  1681w, 

6801  and  6805. 

■  4.  In  appendix  A  to  part  225,  amend 
section  II.B.  by  revising  paragraphs  l.a., 
l.e.iii,  and  l.f.  to  read  as  follows: 

Appendix  A  to  Part  225:  Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 
***** 

II.  *  *  * 

B.  *  *  * 

1  *  .  * 

a.  Goodwill.  Goodwill  is  an  intangible  asset 
that  represents  the  excess  of  the  cost  of  an 
acquired  entity  over  the  net  of  the  amounts 
assigned  to  assets  acquired  and  liabilities 
assumed.  Goodwill  is  deducted  from  the  sum 
of  core  capital  elements  in  determining  tier 
1  capital. 

***** 

e.  *  *  * 

iii.  Bank  holding  companies  may  elect  to 
deduct  goodwill,  disallowed  mortgage 
servicing  assets,  disallowed  nonmortgage 
servicing  assets,  and  disallowed  credit- 
enhancing  I/Os  (both  purchased  and 
retained)  on  a  basis  that  is  net  of  any 
associated  deferred  tax  liability.  Deferred  tax 
liabilities  netted  in  this  manner  cannot  also 
be  netted  against  deferred  tax  assets  when 
determining  the  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income. 

f.  Valuation.  Bank  holding  companies  must 
review  the  book  value  of  goodwill  and  other 
intangible  assets  at  least  quarterly  and  make 
adjustments  to  these  values  as  necessary.  The 
fair  value  of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit¬ 
enhancing  I/Os  also  must  be  determined  at 
least  quarterly.  This  determination  shall 
include  adjustments  for  any  significant 
changes  in  original  valuation  assumptions, 
including  changes  in  prepayment  estimates 
or  account  attrition  rates.  Examiners  will 
review  both  the  book  value  and  the  fair  value 
assigned  to  these  assets,  together  with 
supporting  documentation,  during  the 
inspection  process.  In  addition,  the  Federal 
Reserve  may  require,  on  a  case-by-case  basis, 
an  independent  valuation  of  a  bank  holding 


company’s  goodwill,  other  intangible  assets, 
or  credit-enhancing  I/Os. 
***** 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  III 
Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
common  preamble,  part  325  of  chapter 
III  of  title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

■  1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 

1816,  1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  1835,  3907,  3909, 
4808;  Pub.  L.  102-233,  105  Stat.  1761,  1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242,  105  Stat.  2236,  2355,  as  amended  by 
Pub.  L.  103-325,  108  Stat.  2160,  2233  (12 
U.S.C.  1828  note);  Pub.  L.  102-242,  105  Stat. 
2236,  2386,  as  amended  by  Pub.  L.  102-550, 
106  Stat.  3672,  4089  (12  U.S.C.  1828  note). 

■  2.  Section  325.5  is  amended  by 
revising  paragraph  (g)(5)  to  read  as 
follows: 

§325.5  Miscellaneous. 
***** 

(g)  *  *  * 

(5)  Goodwill  and  other  intangible 
assets.  This  paragraph  {g)(5)  provides 
the  capital  treatment  for  intangible 
assets  acquired  in  a  nontaxable  business 
combination,  and  goodwill  acquired  in 
a  taxable  business  combination. 

(i)  Intangible  assets  acquired  in 
nontaxable  purchase  business 
combinations.  A  deferred  tax  liability 
that  is  specifically  related  to  an 
intangible  asset  (other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships)  acquired  in  a  nontaxable 
purchase  business  combination  may  be 
netted  against  this  intangible  asset.  Only 
the  net  amount  of  this  intangible  asset 
must  be  deducted  from  Tier  1  capital. 

(ii)  Goodwill  acquired  in  a  taxable 
purchase  business  combination.  A 
deferred  tax  liability  that  is  specifically 
related  to  goodwill  acquired  in  a  taxable 
purchase  business  combination  may  be 
netted  against  this  goodwill.  Only  the 
net  amount  of  this  goodwill  must  be 
deducted  from  Tier  1  capital. 

(iii)  Treatment  of  a  netted  deferred 
tax  liability.  When  a  deferred  tax 
liability  is  netted  in  accordance  with 
paragraph  (g)(5)(i)  or  (ii)  of  this  section, 
the  taxable  temporary  difference  that 
gives  rise  to  this  deferred  tax  liability 
must  be  excluded  from  existing  taxable 
temporary  differences  when 
determining  the  amount  of  deferred  tax 
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assets  that  are  dependent  upon  future 
taxable  income  and  calculating  the 
maximum  allowable  amount  of  such 
assets. 

(iv)  Valuation.  The  FDIC  in  its 
discretion  may  require  independent  fair 
value  estimates  for  goodwill  and  other 
intangible  assets  on  a  case-by-case  basis 
where  it  is  deemed  appropriate  for 
safety  and  soundness  purposes. 

Office  of  Thrift  Supervision 
12CFR  Chapter  V 

■  For  the  reasons  set  forth  in  the 
common  preamble,  parts  565  and  567  of 
chapter  V  of  title  12  of  the  Code  of  , 
Federal  Regulations  are  amended  as 
follows: 

PART  565— PROMPT  CORRECTIVE 
ACTION 

■  1.  The  authority  citation  for  part  565 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831o. 

■  2.  Section  565.2  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  565.2  Definitions. 
***** 

(f)  Tangible  equity  means  the  amount 
of  a  savings  association’s  core  capital  as 
computed  in  part  567  of  this  chapter 
plus  the  amount  of  its  outstanding 
cumulative  perpetual  preferred  stock 
(including  related  surplus),  minus 
intangible  assets  as  defined  in  §  567.1  of 
this  chapter,  except  mortgage  servicing 
assets  to  the  extent  they  are  includable 
under  §  567.12.  Non-mortgage  servicing 
assets  that  have  not  been  previously 
deducted  in  calculating  core  capital  are 
deducted. 

***** 

PART  567— CAPITAL 

■  3.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464,  1467a,  1828  (note). 

■  4.  Section  567.1  is  amended  by 
revising  the  definition  for  intangible 
assets  to  read  as  follows: 

§  567.1  Definitions. 
***** 

Intangible  assets.  The  term  intangible 
assets  means  assets  considered  to  be 
intangible  assets  under  generally 
accepted  accounting  principles.  These 
assets  include,  but  are  not  limited  to, 
goodwill,  core  deposit  premiums, 
purchased  credit  card  relationships, 
favorable  leaseholds,  and  servicing 
assets  (mortgage  and  non-mortgage). 
Interest-only  strips  receivable  and  other 


nonsecurity  financial  instruments  are 
not  intangible  assets  under  this 
definition. 

*****  ^ 

■  5.  Section  567.5  is  amended  by  adding 
new  paragraph  (a)(2)(vii)  to  read  as 
follows: 

§  567.5  Components  of  capital. 
***** 

(a)  *  *  * 

(2)  *  *  * 

(vii)  Deferred  tax  assets  that  are  not 
includable  in  core  capital  pursuant  to 
§  567.12  of  this  part  are  deducted  from 
assets  and  capital  in  computing  core 
capital. 

***** 

■  6.  Section  567.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§567.9  Tangible  capital  requirements. 
***** 

(c)  *  *  * 

(1)  Intangible  assets  (as  defined  in 
§  567.1)  except  for  mortgage  servicing 
assets  to  the  extent  they  are  includable 
in  tangible  capital  under  §  567.12,  and 
credit  enhancing  interest-only  strips  and 
deferred  tax  assets  not  includable  in 
tangible  capital  under  §  567.12. 
***** 

■  7.  Section  567.12  is  amended  by: 

■  a.  Revising  the  heading  and 
paragraphs  (a)  and  (b)(3): 

■  b.  Adding  paragraph  (b)(5); 

■  c.  Revising  paragraph  (e)(3);  and 

■  d.  Adding  paragraph  (h)  to  read  as 
follows: 

§  567.1 2  Purchased  credit  card 
relationships,  servicing  assets,  intangible 
assets  (other  than  purchased  credit  card 
relationships  and  servicing  assets),  credit¬ 
enhancing  interest-only  strips,  and  deferred 
tax  assets. 

(a)  Scope.  This  section  prescribes  the 
maximum  amount  of  purchased  credit 
card  relationships,  serving  assets, 
intangible  assets  (other  than  purchased 
credit  card  relationships  and  servicing 
assets),  credit-enhancing  interest-only 
strips,  and  deferred  tax  assets  that 
savings  associations  may  include  in 
calculating  tangible  and  core  capital. 

(b)  *  *  * 

(3)  Intangible  assets,  as  defined  in 
§  567.1  of  this  part,  other  than 
purchased  credit  card  relationships 
described  in  paragraph  (b)(1)  of  this 
section,  servicing  assets  described  in 
paragraph  (b)(2)  of  this  section,  and  core 
deposit  intangibles  described  in 
paragraph  (g)(3)  of  this  section,  are 
deducted  in  computing  tangible  and 
core  capital,  subject  to  paragraph 
(e)(3)(ii)  ef  this  section. 
***** 


(5)  Deferred  tax  assets  may  be 
included  (that  is  not  deducted)  in 
computing  core  capital  subject  to  the 
restrictions  of  paragraph  (h)  of  this 
section,  and  may  be  included  in  tangible 
capital  in  the  same  amount. 
***** 

(e)  *  *  * 

(3)  Computation,  (i)  For  purposes  of 
computing  the  limits  and  sublimits  in 
paragraphs  (e)  and  (h)  of  this  section, 
core  capital  is  computed  before  the 
deduction  of  disallowed  servicing 
assets,  disallowed  purchased  credit  card 
relationships,  disallowed  credit¬ 
enhancing  interest-only  strips 
(purchased  emd  retained),  and 
disallowed  deferred  tax  assets. 

(ii)  A  savings  association  may  elect  to 
deduct  the  following  items  on  a  basis 
net  of  deferred  tax  liabilities: 

(A)  Disallowed  servicing  assets; 

(B)  Goodwill  such  that  only  the  net 
amount  must  be  deducted  from  Tier  1 
capital: 

(C)  Disallowed  credit-enhancing 
interest  only  strips  (both  purchased  and 
retained):  and 

(D)  Other  intangible  assets  arising 
from  non-taxable  business 
combinations.  A  deferred  tax  liability 
that  is  specifically  related  to  an 
intangible  asset  (other  than  purchased 
credit  card  relationships)  arising  from  a 
nontaxable  business  combination  may 
be  netted  against  this  intangible  asset. 
The  net  amount  of  the  intangible  asset 
must  be  deducted  from  Tier  1  capital. 

(iii)  Deferred  tax  liabilities  that  are 
netted  in  accordance  with  paragraph 
(e)(3)(ii)  of  this  section  cannot  also  be 
netted  against  deferred  tax  assets  when 
determining  the  amount  of  deferred  tax 
assets  that  are  dependent  upon  future 
taxable  income. 

***** 

(h)  Treatment  of  deferred  tax  assets. 
For  purposes  of  calculating  Tier  1 
capital  under  this  part  (but  not  for 
frnancial  statement  purposes)  deferred 
tax  assets  are  subject  to  the  conditions, 
limitations,  and  restrictions  described  in 
this  section. 

(1)  Tier  1  capital  limitations,  (i)  The 
maximum  allowable  amount  of  deferred 
tax  assets  net  of  any  valuation 
allowance  that  are  dependent  upon 
future  taxable  income  will  be  limited  to 
the  lesser  of: 

(A)  The  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  that  is  expected  to  be  realized 
within  one  year  of  the  calendar  quarter- 
end  date,  based  on  a  projected  future 
taxable  income  for  that  year;  or 

(B)  Ten  percent  of  the  amount  of  Tier 
1  capital  that  exists  before  the  deduction 
of  any  disallowed  servicing  assets,  any 
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disallowed  purchased  credit  card 
relationships,  any  disallowed  credit¬ 
enhancing  interest-only  strips,  and  any 
disallowed  deferred  tax  assets. 

(ii)  For  purposes  of  this  limitation,  all 
existing  temporary  differences  should 
he  assumed  to  fully  reverse  at  the 
calendar  quarter-end  date.  The  recorded 
amount  of  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income, 
net  of  any  valuation  allowance  for 
deferred  tax  assets,  in  excess  of  this 
limitation  will  be  deducted  from  assets 
and  from  equity  capital  for  purposes  of 
determining  Tier  1  capital  under  this 
part.  The  amount  of  deferred  tax  assets 
that  can  be  realized  from  taxes  paid  in 
prior  carryback  years  and  from  the 
reversal  of  existing  taxable  temporary 
differences  generally  would  not  be 
deducted  from  assets  and  from  equity 
capital. 

(iii)  Notwithstanding  paragraph 
(h)(l)(B)(ii)  of  this  section,  the  amount 
of  carryback  potential  that  may  be 
considered  in  calculating  the  amount  of 
deferred  tax  assets  that  a  savings 
association  that  is  part  of  a  consolidated 
group  (for  tax  purposes)  may  include  in 
Tier  1  capital  may  not  exceed  the 
amount  which  the  association  could 
reasonably  expect  to  have  refunded  by 
its  parent. 

(2)  Projected  future  taxable  income. 
Projected  future  taxable  income  should 
not  include  net  operating  loss 
carryforwards  to  be  used  within  one 
year  of  the  most  recent  calendar  quarter- 
end  date  or  the  amount  of  existing 
temporary  differences  expected  to 
reverse  within  that  year.  Projected 
future  taxable  income  should  include 
the  estimated  effect  of  tax  planning 
strategies  that  are  expected  to  be 
implemented  to  realize  tcix 
carryforwards  that  will  otherwise  expire 
during  that  year.  Future  taxable  income 
projections  for  the  current  fiscal  year 
(adjusted  for  emy  significant  changes 
that  have  occurred  or  are  expected  to 
occur)  may  be  used  when  applying  the 
capital  limit  at  an  interim  calendar 
quarter-end  date  rather  than  preparing  a 
new  projection  each  quarter. 

(3)  Unrealized  holding  gains  and 

losses  on  available-for-sale  debt  , 

securities.  The  deferred  tax  effects  of 
any  unrealized  holding  gains  and  losses 
on  available-for-sale  debt  securities  may 
be  excluded  from  the  determination  of 
the  cunount  of  deferred  tax  assets  that 
are  dependent  upon  future  taxable 
income  and  the  calculation  of  the 
maximum  allowable  amount  of  such 
assets.  If  these  deferred  tax  effects  are 
excluded,  this  treatment  must  be 
followed  consistently  over  time. 


Dated:  December  15,  2008. 

John  C.  Dugan, 

Comptroller  of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  19,  2008. 
Jennifeb  J.  Johnson, 

Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  16th  day  of 
December,  2008. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  December  15,  2008. 

By  the  Office  of  Thrift  Supervision. 

John  Reich, 

Director. 

[FR  Doc.  E8-30780  Filed  12-29-08;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION  ’ 

17CFR  Part  140 
RIN  3038-AC68 

Delegation  of  Authority  and  Change  in 
Position  Title 

agency:  Commodity  Futures  Trading 
Commission. 

ACDON:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
amending  certain  provisions  of  its  part 
140  regulations  to  add  the  Chief 
Economist  and  the  Deputy  Chief 
Economist  of  the  Office  of  the  Chief 
Economist  as  persons  to  whom  certain 
authorities  are  delegated.  The 
Commission  is  also  amending  part  140 
to  reflect  a  change  in  position  title  from 
“Regional  Coordinators”  to  “Regional 
Administrators .  ’  ’ 

DATES:  Effective  Date:  December  30, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Megan  Sperling,  Office  of  the  General 
Counsel,  U.S.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone: 
202-418-5150.  E-mail: 
insperling@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

On  July  1,  2002,  the  Commission 
reassigned  the  responsibilities  of  the 
former  Division  of  Trading  and  Markets 
and  Division  of  Economic  Analysis  to 
the  newly  established  Division  of 
Clearing  and  Intermediary  Oversight, 
Division  of  Market  Oversight  and  Office 


of  the  Chief  Economist.  On  October  7, 
2002,  the  Commission  amended  several 
of  its  rules  in  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  to  reflect 
the  reassignment  of  responsibilities, 
including  delegations  of  authority, 
resulting  from  the  reorganization  of  its 
staff.  The  Commission  failed  to  include 
certain  delegations  of  authority  to  the 
Chief  Economist  of  the  Office  of  the 
Chief  Economist. 

The  Commission  is  amending  rules 

140.72  and  140.73  in  Chapter  I  of  Title 
17  of  the  Code  of  Federal  Regulations  to 
reflect  delegated  authority  to  the  Chief 
Economist  and  the  Deputy  Chief 
Economist  of  the  Office  of  the  Chief 
Economist.  Rule  140.72(a),  which 
delegates  authority  to  disclose 
confidential  information  to  a  contract 
market,  registered  futures  association  or 
self-regulatory  organization,  is  hereby 
amended  to  extend  delegated  authority 
to  the  Chief  Economist  and  the  Deputy 
Chief  Economist  of  the  Office  of  the 
Chief  Economist.  In  addition,  the 
Commission  is  revising  Rule  140.72(a) 
to  reflect  the  change  in  name  of  the 
position  of  “Regional  Coordinator”  to 
“Regional  Administrator.”  Rule 
140.73(a),  which  delegates  authority  to 
disclose  information  to  the  United 
States,  States,  foreign  government 
agencies  and  foreign  futures  authorities, 
is  amended  to  extend  delegated 
authority  to  the  Chief  Economist  and  the 
Deputy  Chief  Economist  of  the  Office  of 
the  Chief  Economist.  As  amended,  these 
rules  reflect  the  assignment  of 
delegation  authority  to  the  Office  of  the 
Chief  Economist,  and  the  technical 
correction  of  a  position  title. 

II.  Related  Matters 

A.  No  Notice  Required  Under  5  U.S.C. 
553 

The  Commission  has  determined  that 
these  amendments  are  exempt  from  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  which 
generally  requires  notice  of  proposed 
rulemaking  and  provides  other 
opportunities  for  public  participation. 
According  to  the  exemptive  language  of 
5  U.S.C.  553,  these  amendments  pertain 
to  “rules  of  agency  organization, 
procedure  or  practice,”  as  to  which 
there  exists  agency  discretion  not  to 
provide  notice.  If  made  effective 
immediately,  they  will  promote 
efficiency  and  facilitate  the 
Commission’s  core  mission  without 
imposing  a  new  burden.  Thus,  the 
Commission  has  determined  to  make 
the  amendments  to  Rules  140.72  and 

140.73  effective  immediately.  For  the 
above  reasons,  the  notice  requirements 
under  5  U.S.C.  553  are  inapplicable. 
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B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601  et  seq.,  requires 
agencies  with  rulemaking  authority  to 
consider  the  impact  those  rules  will 
have  on  small  businesses.  The  RFA 
defines  the  term  “rule”  to  mean  “any 
rule  for  which  the  agency  publishes  a 
general  notice  of  proposed  rulemaking 
pursuant  to  section  553(b)  of  this  title 
*  *  *  for  which  the  agency  provides  an 
opportunity  for  notice  and  public 
comment.”  5  U.S.C.  601(2).  Since  the 
rules  are  not  being  effected  pursuant  to 
section  553(b),  they  are  not  “rules”  as 
defined  in  the  RFA,  and  the  analysis 
and  certification  process  in  that  section 
do  not  apply. 

C.  Paperwork  Reduction  Act 

The  amendments  to  Part  140  do  not 
impose  a  burden  within  the  meaning 
and  intent  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 

D.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Commodity 
Exchange  Act,  7  U.S.C.  19(a),  requires 
the  Commission  to  consider  the  costs 
and  benefits  of  its  action  before  issuing 
a  new  regulation.  The  Commission 
understands  that,  by  its  terms,  section 
15(a)  does  not  require  the  Commission 
to  quantify  the  costs  and  benefits  of  a 
new  regulation  or  to  determine  whether 
the  benefits  of  the  regulation  outweigh 
its  costs.  Nor  does  it  require  that  each 
rule  be  analyzed  in  isolation  when  that 
rule  is  a  component  of  a  larger  package 
of  rules  or  rule  revisions.  Rather,  section 
15(a)  simply  requires  the  Commission  to 
“consider  the  costs  and  benefits”  of  its 
action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  (1)  Protection  of  market 
participants  and  tbe  public;  (2) 
efficiency,  competitiveness  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations. 
Accordingly,  the  Commission  can,  in  its 
discretion,  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  can,  in  its  discretion, 
determine  that  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions,  or 
accomplish  any  of  the  purposes,  of  the 
Commodity  Exchange  Act. 

The  Commission  considered  the  costs 
and  benefits  of  this  rule  package  in  light 
of  the  specific  areas  of  concern 
identified  in  section  15  when  it 
reorganized  its  staff  in  2002.  It  has 


additionally  determined  that  the 
amendments  will  enhance  the 
protection  of  market  participants  and 
further  Commission  programs  and 
operations  by  delegating  authority. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

■  Accordingly,  17  CFR  part  140  is  ’ 
amended  as  follows: 

PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

■  1.  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2  and  12a. 

■  2.  In  §  140.72,  revise  the  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§  1 40.72  Delegation  of  authority  to 
disclose  confidential  information  to  a 
contract  market,  registered  futures 
association  or  self-regulatory  organization. 

(a)  Pursuant  to  the  authority  granted 
under  sections  2(a)(ll),  8a(5)  and  8a(6) 
of  the  Act,  the  Commission  hereby 
delegates,  until  such  time  as  the 
Commission  orders  otherwise,  to  the 
Executive  Director,  the  Deputy 
Executive  Director,  the  Special  Assistant 
to  the  Executive  Director,  the  Director  of 
the  Division  of  Clearing  and 
Intermediary  Oversight,  each  Deputy 
Director  of  the  Division  of  Clearing  and 
Intermediary  Oversight,  the  Chief 
Accountant,  the  General  Counsel,  each 
Deputy  General  Counsel,  the  Director  of 
the  Division  of  Market  Oversight,  each 
Deputy  Director  of  the  Division  of 
Market  Oversight,  the  Director  of  the 
Market  Surveillance  Section,  the 
Director  of  the  Division  of  Enforcement, 
each  Deputy  Director  of  the  Division  of 
Enforcement,  each  Associate  Director  of 
the  Division  of  Enforcement,  the  Chief 
Counsel  of  the  Division  of  Enforcement, 
each  Regional  Counsel  of  the  Division  of 
Enforcement,  each  of  the  Regional 
Administrators,  each  of  the  Directors  of 
the  Market  Surveillance  Branches,  the 
Chief  Economist  of  the  Office  of  the 
Chief  Economist,  the  Deputy  Chief 
Economist  of  the  Office  of  the  Chief 
Economist,  the  Director  of  the  Office  of 
International  Affairs,  and  the  Deputy 
Director  of  the  Office  of  International 
Affairs,  the  authority  to  disclose  to  an 
official  of  any  contract  market, 
registered  futures  association,  or  self- 
regulatory  organization  as  defined  in  • 
section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934,  any  information 
necessary  or  appropriate  to  effectuate 
the  purposes  of  the  Act,  including,  but 
not  limited  to,  the  full  facts  concerning 


any  transaction  or  meu-ket  operation, 
including  the  names  of  the  parties 
thereto.  *  *  * 

•k  "k  It  it  It 

■  3.  In  §  140.73,  revise  the  introductory 
text  of  paragraph  (a)  to  read  as  follows: 

§  1 40.73  Delegation  of  authority  to 
disclose  Information  to  the  United  States, 
States,  and  foreign  government  agencies 
and  foreign  futures  authorities. 

(a)  Pursuant  to  sections  2(a)(ll),  8a(5) 
and  8(e)  of  the  Act,  the  Commission 
hereby  delegates,  until  such  time  as  the 
Commission  orders  otherwise,  to  the 
General  Counsel  or,  in  his  or  her 
absence,  to  each  Deputy  General 
Counsel,  the  Director  of  the  Division  of 
Enforcement,  each  Deputy  Director  of 
the  Division  of  Enforcement,  the  Chief 
Counsel  of  the  Division  of  Enforcement, 
each  Associate  Director  of  the  Division 
of  Enforcement,  each  Regional  Counsel 
of  the  Division  of  Enforcement,  the 
Director  of  the  Division  of  Market 
Oversight  or,  in  his  or  her  absence,  each 
Deputy  Director  of  the  Division  of 
Market  Oversight,  the  Director  of  the 
Market  Surveillance  Section,  the 
Director  of  the  Division  of  Clearing  and 
Intermediary  Oversight  or,  in  his  or  her 
absence,  each  Deputy  Director  of  the 
Division  of  Clearing  and  Intermediary 
Oversight,  the  Chief  Economist  of  the 
Office  of  the  Chief  Economist,  the 
Deputy  Chief  Economist  of  the  Office  of 
the  Chief  Economist,  and  the  Director  of 
the  Office  of  International  Affairs  or,  in 
his  or  her  absence,  the  Deputy  Director 
of  the  Office  of  International  Affairs,  the 
authority  to  furnish  information  in  the 
possession  of  the  Commission  obtained 
in  connection  with  the  administration  of 
the  Act,  upon  written  request,  to: 
***** 

Issued  in  Washington,  DC,  on  December 
16,  2008  by  the  Commission. 

David  A.  Stawick, 

Secretary  of  the  Commission. 

[FR  Doc.  E8-31001  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6351-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  35 

[Docket  No.  RM04-7-005;  Order  No.  697- 
B] 

Market-Based  Rates  for  Wholesale 
Sales  of  Electric  Energy,  Capacity  and 
Ancillary  Services  by  Public  Utilities 

Issued  December  19,  2008. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 


ACTION:  Final  rule;  order  on  rehearing 
and  clarification. 


SUMMARY:  The  Federal  -Energy 
Regulatory  Commission  affirms  its  basic 
determinations  in  Order  No.  697-A, 
granting  rehearing  and  clarification 
regarding  certain  revisions  to  its 
regulations  and  to  the  standards  for 
obtaining  and  retaining  market-based 
rate  authority  for  sales  of  energy, 
capacity  and  ancillary  services  to  ensure 
that  such  sales  are  just  and  reasonable. 

DATES:  Effective  Date:  The  amendments 
to  18  CFR  part  35  and  the  order  on  , 
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rehearing  will  become  effective  January 

29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Barnaby  (Technical 
Information),  Office  of  Energy  Market 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
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of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-6462. 
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Before  Commissioners:  Joseph  T. 

Kelliher,  Chairman;  Suedeen  G.  Kelly, 
Marc  Spitzer,  Philip  D.  Moeller,  and 
Jon  Wellinghoff. 

I.  Introduction 

1.  On  June  21,  2007,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  69 7, ^ 
codifying  and,  in  certain  respects, 
revising  its  stcmdards  for  obtaining  and 
retaining  market-based  rates  for  public 
utilities.  In  order  to  accomplish  this,  as 
well  as  streamline  the  administration  of 
the  market-based  rate  program,  the 
Commission  modified  its  regulations  at 
18  CFR  part  35,  subpart  H,  governing 


’  Market-Based  Bates  for  Wholesale  Sales  of 
Electric  Energy,  Capacity  and  Ancillary  Services  by 
Public  Utilities,  Order  No.  697,  FERC  Stats.  &  Regs. 

^  31,252  (Order  No.  697  or  Final  Rule),  clarified, 

121  FTRC  ^  61,260  (2007),  order  on  reh’g.  Order  No. 
697-A,  73  FR  25832  (May  7,  2008),  FERC  Stats.  & 
Regs.  1  31.268  (2008);  clarified,  124  FERC  *8  61,055 
(2008)  (July  17  Clarification  Order). 


market-based  rate  authorization.  The 
Commission  explained  that  there  are 
three  major  aspects  of  its  market-based 
regulatory  regime:  (1)  Market  power 
analyses  of  sellers  and  associated 
conditions  and  filing  requirements;  (2) 
market  rules  imposed  on  sellers  that 
participate  in  Regional  Transmission 
Organization  (RTO)  and  Independent 
System  Operator  (ISO)  organized 
markets;  and  (3)  ongoing  oversight  and 
enforcement  activities.  The  Final  Rule 
focused  on  the  first  of  the  three  features 
to  ensure  that  market-based  rates 
charged  by  public  utilities  are  just  and 
reasonable.  Order  No.  697  became 
effective  on  September  18,  2007. 

2.  The  Commission  issued  an  order 
clarifying  four  aspects  of  Order  No.  697 
on  December  14,  2007.2  Specifically, 


^Market-Based  Bates  for  Wholesale  Sales  of 
Electric  Energy,  Capacity  and  Ancillarv  Services  bv 
Public  Utilities,  72  FR  72239  (Dec.  20,  2007),  121  ’ 


that  order  addressed:  (1)  The  effective 
date  for  compliance  with  the 
requirements  of  Order  No.  697;  (2) 
which  entities  are  required  to  file 
updated  market  power  analyses  for  the 
Commission’s  regional  review;  (3)  the 
data  required  for  horizontal  market 
power  analyses;  and  (4)  what  constitute 
“seller-specific  terms  and  conditions” 
that  sellers  may  list  in  their  market- 
based  rate  tariffs  in  addition  to  the 
standard  provisions  listed  in  Appendix 
C  to  Order  No.  697.  The  Commission 
also  extended  the  deadline  for  sellers  to 
file  the  first  set  of  regional  triennial 
studies  that  were  directed  in  Order  No. 
697  from  December  2007  to  30  days 
after  the  date  of  issuance  of  the 
December  14  Clarification  Order. 


FERC  H  61,260  (2007)  (December  14  Clarification 
Order). 
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3.  On  April  21,  2008,  the  Commission 
issued  Order  No.  697-A,3  in  which  it 
responded  to  a  number  of  requests  for 
rehearing  and  clarification  of  Order  No. 
697.  In  most  respects,  the  Conunission 
reaffirmed  its  determinations  made  in 
Order  No.  697  and  denied  rehearing  of 
the  issues  raised.  However,  with  respect 
to  several  issues,  the  Commission 
granted  rehearing  or  provided 
clarification. 

4.  On  July  17,  2008,  the  Commission 
issued  an  order  clarifying  certain 
aspects  of  Order  No.  697-A  related  to 
the  allocation  of  simultaneous 
transmission  import  capability  for 
purposes  of  performing  the  indicative 
screens.**  Specifically,  that  order  granted 
the  requests  for  rehearing  with  regard  to 
footnote  208  of  Order  No.  697-A  and 
clarified  that  in  performing  the 
indicative  screen  analysis,  market-based 
rate  sellers  may  allocate  the 
simultaneous  import  limit  capability  on 
a  pro  rata  basis  (after  accounting  for  the 
seller’s  firm  transmission  rights)  based 
on  the  relative  shares  of  the  seller’s  (and 
its  affiliates’)  and  competing  suppliers’ 
uncommitted  generation  capacity  in 
first-tier  markets.^ 

5.  In  this  order,  the  Commission 
responds  to  a  number  of  requests  for 
rehearing  and  clarification  of  Order  No. 
697-A. 

6.  For  example,  in  response  to 
requests  for  clarification  concerning 
allocation  of  simultaneous  transmission 
import  limit  capacity  when  conducting 
the  indicative  screens  used  in  the 
horizontal  market  power  analysis,  the 
Commission  clarifies  and  reaffirms  that 
it  will  require  applicants  to  allocate 
their  seasonal  and  longer  transmission 
reservations  to  themselves  from  the 
calculated  simultaneous  transmission 
import  limit  only  up  to  the 
uncommitted  first-tier  generation 
capacity  owned,  operated  or  controlled 
by  the  seller  and  its  affiliates.  With 
regard  to  the  request  that  it  clarify  that 
the  term  “month”  in  paragraph  144  of 
Order  No.  697-A  means  “calendar 
month,”  the  Commission  clarifies  that 
the  term  “month”  may  be  defined  as  a 
calendar  month,  consisting  of  28  to  31 
days,  and  is  not  limited  to  a  28  day 
period. 

7.  In  response  to  a  request  for 
clarification  that  the  Commission  will 


3  Market-Based  Rates  for  Wholesale  Sales  of 
Electric  Energy,  Capacity  and  Ancillary  Services  by 
Public  Utilities,  Order  No.  697-A,  73  KR  25832 
(May  7.  2008),  FERC  Stats.  &  Regs.  1  31,268  (2008) 
(Order  No.  697-A). 

Market-Based  Bates  for  Wholesale  Sales  of 
Electric  Energy,  Capacity  and  Ancillary  Services  by 
Public  Utilities,  124  FERC  1  61,055  (2008)  (July  17 
Clarification  Order). 

5/d.  P5. 


not  rely  on  representations  as  to  control 
of  generation  assets  made  by  sellers 
absent  a  “letter  of  concurrence”  from 
the  party  alleged  to  control  the 
generation  asset,  the  Commission 
clarifies  that  it  will  require  a  seller 
making  an  affirmative  statement  as  to 
whether  a  contractual  arrangement 
transfers  control  to  seek  a  “letter  of 
concurrence”  from  other  affected  parties 
identifying  the  degree  to  which  each 
party  controls  a  facility,  and  to  submit 
these  letters  with  its  filing.  The 
Commission  also  reiterates  that  the 
owner  of  a  facility  is  presumed  to  have 
control  of  the  facility  unless  such 
control  has  been  transferred  to  another 
party  by  virtue  of  a  contractual 
agreement. 

8.  With  regard  to  the  definition  of 
“inputs  to  electric  power  production”  as 
it  relates  to  sites  for  new  generation 
development,  the  Commission  denies 
the  request  that  it  clarify  that  only  sites 
for  which  necessary  permitting  for  a 
generation  plant  has  been  completed 
and/or  sites  on  which  construction  for 

a  generation  plant  has  begun  apply 
under  the  definition  of  “inputs  to 
electric  power  production”  in 
§  35.36(a)(4)  of  the  Commission’s 
regulations. 

9.  The  Commission  revises  the 
definition  of  “affiliate”  in  §  35.36(a)(9) 
of  its  regulations  to  delete  the  separate 
definition  for  exempt  wholesale 
generators  (EWGs),  explaining  that  use 
of  the  same  definition  for  EWGs  as  for 
non-EWG  utilities  is  appropriate  and 
that  the  definition  adopted  in  Order  No. 
697-A  for  non-EWG  utilities  will  not 
affect  the  substance  of  the  Commission’s 
analysis  for  market  power  issues. 

10.  The  Commission  provides  a 
number  of  other  clarifications  with 
regard  to,  among  others,  pricing  of  sales 
of  non-power  goods  and  services  and 
the  tariff  provision  governing  sales  at 
the  metered  boundary. 

II.  Discussion 

A.  Horizontal  Market  Power 
1.  Transmission  Imports 
Background 

11.  In  Order  No.  697,  the  Commission 
adopted  the  proposal  to  continue  to 
measure  limits  on  the  amount  of 
capacity  that  can  be  imported  into  a 
relevant  market  based  on  the  results  of 
a  simultaneous  transmission  import 
limit  study.*’  Thus,  a  seller  that  owns 
transmission  will  be  required  to  conduct 
simultaneous  transmission  import  limit 
studies  for  its  home  balancing  authority 
area  and  each  of  its  directly- 


0 Order  No.  697,  F'ERC  Stats.  &  Regs.  &  31,252  at 
P  354. 


interconnected  first-tier  balancing 
authority  areas  consistent  with  the 
requirements  set  forth  in  the  April  14 
Order, ^  as  clarified  in  Pinnacle  West 
Capital  Corp.8  The  Commission 
commented  that  “the  SIL  (simultaneous 
transmission  import  limit)  study  is 
‘intended  to  provide  a  reasonable 
simulation  of  historical  conditions’  and 
is  not  ‘a  theoretical  maximum  import 
capability  or  best  import  case 
scenario.”  ’’To  determine  the  amount  of 
transfer  capability  under  the 
simulLcuieous  transmission  import  limit 
study,  the  Commission  stated  that 
historical  operating  conditions  and 
practices  of  the  applicable  transmission 
provider  should  be  used  and  the 
analysis  should  reasonably  reflect  the 
transmission  provider’s  Open  Access 
Same-Time  Information  System 
operating  practices.  The  Commission 
also  stated  that  it  will  continue  to  allow 
sensitivity  studies,  but  the  sensitivity 
studies  must  be  filed  in  addition  to,  not 
in  lieu  of,  a  simultaneous  transmission 
import  limit  study.*** 

12.  On  rehearing  in  Order  No.  697-A, 
the  Commission  clarified  that  for  the 
reasons  described  in  Order  No.  697,*  ’ 
applicants  are  not  required  to  address 
short-term  firm  reservations  in  the 
market  power  screens.  The  Commission 
explained  that  the  Commission’s 
Electric  Quarterly  Report  Data 
Dictionary  defines  monthly  as  more 
than  168  consecutive  hours  up  to  one 
month,  and  seasonal  as  greater  than  one 
month  and  less  than  365  consecutive 
days.'**  The  Commission  also  explained 
that  twenty-eight  days  fits  within  the 
definition  of  a  month,  and  is  a 
reasonable  limit  to  separate  short-term 
reservations  ft'om  long-term  reservations 
for  purposes  of  the  generation  market 
power  screens.  Further,  the  Commission 
stated  that  since  the  market  power 
screens  are  conducted  for  four  seasonal 
periods,  and  they  are  designed  to  model 
historical  conditions  during  the  four 
seasonal  peak  periods,  the  screens  must 
account  for  transmission  reservations 
typical  for  each  season.  The 
Commission  explained  that  it  is  not 
practical  to  require  applicants  to 
provide  data  on  every  transmission 
reservation,  yet  the  Commission  cannot 


^  AEP  Power  Marketing,  Inc.,  107  FERC  1  61,018, 
at  P  95  (April  14  Order),  on  reh'g,  108  FERC 
1  61,026,  at  P  45  (2004)  (July  8  Order). 

» 110  FERC  1  61,127  (2005). 

oOrder  No.  697,  FERC  Stats.  &  Regs.  1  31,252  at 
P  354  (internal  citations  omitted). 

>»/(/.  P  355. 

"Order  No.  697-A,  FERC  Stats.  &  Regs.  1  31,268 
at  P  144  (citing  Order  No.  697,  FTHRC  Stats.  &  Regs. 
1  31,252  at  P  368). 

Order  Adopting  Electric  Quarterly  Report  Data 
Dictionary,  Order  No.  2001-G,  120  FERC  1  61,270, 
at  P  35  (2007). 
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ignore  the  impact  of  transmission 
reservations  on  the  potential  for  market 
power.  It  concluded  that  requiring 
applicants  to  account  for  reservations 
greater  than  one  month  in  duration 
strikes  a  balance  between  allowing  the 
screens  to  reasonably  model  historical 
conditions  without  requiring 
unreasonable  amounts  of  information 
from  applicants.  Therefore,  the 
Commission  stated  that  it  will  require 
applicants  to  allocate  thoir  seasonal  and 
longer  transmission  reservations  to 
themselves  from  the  calculated 
simultaneous  transmission  import  limit, 
where  seasonal  reservations  are  greater 
than  one  month  and  less  than  365 
consecutive  days  in  duration,  as  defined 
in  the  Commission’s  Electric  Quarterly 
Report  Data  Dictionary.’ ^ 

13.  In  addition,  the  Commission 
stated  that  it  would  allow  sellers  to  use 
load  shift  methodology  to  calculate  the 
simultaneous  import  limit  while  scaling 
their  load  beyond  the  historical  peak 
load,  provided  they  submit  adequate 
support  and  justification  for  the  scaling 
factor  used  in  their  load  shift 
methodology  and  how  the  resulting 
simultaneous  transmission  import  limit 
number  compares  had  the  company 
used  a  generation  shift  methodology.’"* 

Requests  for  Rehearing 

a.  Allocation  of  Transmission 
Reservations 

14.  Southern  Company  Services, 

Inc.’®  and  E.ON  U.S.,  on  behalf  of  its 
subsidiaries,  PacifiCorp  and  Public 
Service  Company  of  New  Mexico 
(collectively,  E.ON)  request  that  the 
Commission  clarify  or  revise  its 
discussion  in  paragraph  144  of  Order 
No.  697-A  concerning  the  allocation  of 
simultaneous  transmission  import  limit 
capacity  when  conducting  the 
indicative  screens.  E.ON  argues  that,  as 
currently  written,  Order  No.  697-A 
could  be  interpreted  to  result  in  no 
simultaneous  transmission  import  limit 
capacity  being  allocated  to  competing 
generation,  resulting  in  grossly 
overstated  market  shares  for  a  seller  in 
its  home  or  first-tier  balancing  authority 
areas.’®  E.ON  contends  that  the 
Commission’s  statement  that  “we  will 
require  applicants  to  allocate  their 
seasonal  and  longer  transmission 
reservations  to  themselves  from  the 


'^Order  No.  697-A.  FERC  Stats.  &  Regs.  "J  31,268 
at  P  144. 

Id.  P  145. 

Southern  Company  Services,  Inc.  filed  its 
request  for  clarification  or  rehearing  acting  as  agent 
for  Alabama  Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company,  Mississippi  Power 
Company  and  Southern  Companies  Power 
Company  (collectively.  Southern  Companies). 

’®E.ON  RehecU'ing  Request  at  5. 


calculated  simultaneous  transmission 
import  limit,  where  seasonal 
reservations  are  greater  than  one  month 
and  less  than  365  days  in  duration,  as 
defined  in  the  Commission’s  EQR 
[Electric  Quarterly  Report]  Data 
Dictionary’’  may  he  interpreted  to  mean 
that,  when  conducting  the  indicative 
screens,  simultaneous  transmission 
import  limit  capacity  is  to  be  allocated 
first  to  an  applicant  up  to  the 
applicant’s  long-term  firm  point-to- 
point  transmission  rights  into  the 
subject  balancing  autffority  area, 
regardless  of  whether  the  seller  has 
uncommitted  capacity  at  the  point  of 
receipt  of  a  transmission  reservation 
that  could  actually  be  imported  using 
the  transmission  reservation.”' 

15.  E.ON  argues  that  considering  only 
transmission  reservations  and  ignoring 
remote  uncommitted  capacity  results  in 
a  situation  where  the  indicative  screens 
effectively  assume  that  a  seller  has 
uncommitted  capacity  to  import  even 
when  it  has  none.  It  argues  that  this 
assumption  results  in  competing, 
importable  capacity  being  “squeezed 
out”  and  thus  being  assumed  unable  to 
compete  in  the  market  at  issue.  Further, 
E.ON  states  that  the  approach  indicated 
by  paragraph  144  is  a  material  change 
from  the  approach  to  simultaneous 
transmission  import  limit  capacity 
allocation  directed  in  the  April  14  Order 
and  the  July  8  Order  because  it 
appears  to  ignore  uncommitted  capacity 
entirely.  In  addition,  E.ON  contends 
that  the  approach  to  simultaneous  , 
transmission  import  limit  capacity 
allocation  indicated  by  paragraph  144  is 
unfounded  w'hen  the  realities  of  energy 
markets  and  utility  practices  are 
considered.  According  to  E.ON, 
paragraph  144  assumes  that  a  seller  has 
generating  capacity  at  the  point  of 
receipt  of  the  firm  transmission  path 
and  that  the  seller  has  preemptive  rights 
to  use  it,  thus  precluding  competing 
sellers  from  using  that  transmission.  It 
states  that  the  Commission’s  statement 
in  paragraph  143  that  “[ajn  applicant’s 
firm  transmission  reservations  represent 
transmission  that  is  not  available  to 
competing  suppliers”  seems  to  echo  this 
view.”* 

16.  E.ON  argues  that  many  vertically 
iiitegrated  utilities  with  native  load 
obligations  hold  long-term  firm 
transmission  rights  to  bring  power  home 
in  quantities  that  exceed  the  quantity  of 
the  remote  generation  they  own.  E.ON 


Id.  at  8  (quoting  Order  No.  697-A,  FERC  Stats. 
&  Regs.  *8  31,268  at  P  144). 

"'Id.  at  9  (citing  April  14  Order,  107  FERC 
1  61,018  at  P  95,  order  on  reh’g,  July  8  Order, 

108  FERC  <5  61,026  at  P  45). 

"•Id.  at  10  (citing  Order  No.  697-A,  FERC  Stats. 
&  Regs.  1  31,268  at  P  143). 


states  that  these  firm  transmission 
import  rights  are  used  to  support  native 
load  and  ensure  that  native  load  is 
supplied  reliably  and  in  a  cost-effective 
manner,  often  by  using  the 
uncommitted  generation  of  others.  E.ON 
therefore  argues  that  use  of  these 
transmission  rights  facilitates  the 
importation  of  competing  uncommitted 
generation.^”  Further,  E.ON  argues  that 
under  current  Commission  policy  and 
the  pro  forma  Open  Access 
Transmission  Ta;riff  (OATT),  the 
transmission  capability  under  firm 
transmission  reservations  not  scheduled 
by  a  specific  day-ahead  deadline  is 
released  to  the  market  at  large,  on  a  non- 
discriminatory  basis,  after  that  deadline 
is  passed.^’  Thus,  E.ON  concludes  that 
insofar  as  the  Commission’s  indicative 
screens  measure  spot,  as  opposed  to, 
forward  generation  market  power,  it 
would  be  unreasonable  for  the 
Commission  to  assume  that  firm 
transmission  reservations  in  excess  of 
the  applicant’s  remote  uncommitted 
capacity  are  not  available  to  competing 

generation.22 

17.  E.ON  therefore  requests  that  the 
Commission  clarify,  or  find  on 
rehearing,  that  in  conducting  the 
indicative  screens,  simultaneous 
transmission  import  limit  capacity  will 
be  allocated  first  to  an  applicant  only  up 
to  the  lesser  of  the  applicant’s:  (1) 
Remote  generation  in  the  balancing 
authority  area  that  contains  the  point  of 
receipt  of  the  transmission  right  at  issue; 
or  (2)  firm  transmission  rights  of  28  days 
or  longer  in  duration.  E.ON  argues  that 
if  the  Commission  does  not  issue  such 
clarification  or  finding,  it  should  clarify 
that  simultaneous  transmission  import 
limit  capacity  will  be  allocated  first  to 
an  applicant  only  up  to  the  amount  of 
firm  transmission  rights  one  year  or 
greater  in  duration.  Further,  E.ON 
asserts  that  regardless  of  the 
Commission’s  action  on  the  requested 
clarifications,  the  Commission  should 
clarify  that  any  applicant  may  seek  to 


2"/c/. 

Id.  (citing  Promoting  Wholesale  Competition 
Through  Open  Access  Non-Discriminatory 
Transmission  Services  by  Public  Utilities;  Recovery 
of  Stranded  Costs  by  Public  Utilities  and 
Transmitting  Lhilities,  Order  No.  888,  FERC  Stats. 

&  Regs.  "J  31,036  (1996),  order  on  reh’g.  Order  No. 
888-A,  FERC  Stats.  &  Regs.  ^  31,048,  order  on  reh’g. 
Order  No.  888-B,  81  reRC  H  61,248  (1997),  order 
on  reh'g.  Order  No.  888-C,  82  FERC  "J  61,046 
(1998),  aff’d  in  relevant  part  sub  nom.  Transmission 
Access  Policy  Study  Group  v.  FERC,  225  F.3d  667 
(D.C.  Cir.  2000),  aff’d  sub  nom.  New  York  v.  FERC, 
535  U.S.  1  (2002);  Preventing  Undue  Discrimination 
and  Preference  in  Transmission  Service,  Order  No. 
890,  FERC  Stats.  &  Regs.  1  31,241  (2007),  order  on 
reh’g.  Order  No.  890-A,  73  FR  2984  (Jan.  16,  2008), 
FERC  Stats  &  Regs.  ^  31,261  (2007),  order  on  reh’g. 
Order  No.  890-B,  123  FERC  ^  61,299  (2008)). 

22  W.  at  11. 
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demonstrate  in  its  filing  that  the 
allocation  of  simultaneous  transmission 
import  limit  capacity  to  it  overstates  the 
amount  of  power  that  it  actually  imports 
(or  understates  the  competing 
importable  generation)  and  that  an 
alternative  approach  to  allocating  . 
simultaneous  transmission  import  limit 
capacity  is  more  accurate. 

18.  Similarly,  Southern  Companies 
state  that  paragraph  144  contains 
language  that  might  be  construed  as 
intent  by  the  Commission  to  dispense 
with  its  consideration  of  whether  a 
transmission  reservation  of  an  applicant 
must  be  tied  to  a  remote  generation 
resource  in  order  to  be  reflected  in  the 
simultaneous  transmission  import  limit 
calculation.  Southern  Companies  argue 
that,  historically,  this  factor  was 
significant  in  the  simultaneous 
transmission  import  limit  calculation 
process.  They  explain  that  under  the 
process  set  forth  in  the  July  8  Order, 
only  the  portion  of  an  applicant’s 
uncommitted  remote  generation 
capacity  with  firm  or  network 
reservations  was  modeled  in  base  case 
and  subtracted  from  available 
simultaneous  transmission  import 
capability,  and  the  remaining 
simultaneous  transmission  import  limit 
capacity  was  allocated  proportionally 
among  applicants  and  other  suppliers 
based  on  relative  proportions  of 
uncommitted  capacity  in  areas  that  are 
first-tier  to  the  area  under  study. 

19.  Southern  Companies  assert  that  in 
Order  No.  697,  the  Commission 
appeared  to  alter  this  regime  by 
reducing  the  minimum  period  for  which 
an  accounting  of  reservations  was 
required,  and  therefore  expanding  the 
pool  of  such  reservations  to  bo 
accounted  for.^‘‘  Southern  Companies 
also  contend  that  Order  No.  697  remains 
unclear  as  to  whether  the  Commission 
intends  to  change  the  procedure  of  the 
July  8  Order  with  respect  to  the 
importance  of  a  generating  resource 
linked  to  seasonal  and  long-term 
transmission  reservations.-'’  In  addition. 
Southern  Companies  state  that  they  do 
not  believe  the  Commission  intended  to 
make  such  a  change  since  this  change 
would:  (1)  Inject  additional 
inconsistency  insofar  as  the 
Commission  has  affirmed  the  July  8 
Order  and  its  simultaneous  transmission 
import  limit  calculation  methods 
elsewhere  in  Order  Nos.  697  and  697- 
A;  and  (2)  reduce  the  relevance  the 


^ '  lei. 

.Southern  Companies  Rehearing  Request  at  11- 
12  (citing  April  14  Order,  107  FERC  ^  61.018,  order 
on  reh'g,  July  8  Order,  108  F'ERC  H  61.026  at  P  45). 
Id.  at  12  (citing  Order  No.  697  at  P  368). 

Id. 


Commission  has  placed  on  fact-specific 
determinations,  as  opposed  to  generic 
presumptions,  regarding  the  requisite 
amount  of  control  that  justifies 
assigning  a  given  amount  of  generation 
capacity  to  the  applicant.^^  For 
purposes  of  the  indicative  screens. 
Southern  Companies  argue  that  it  is 
wrong  to  presume  that  such  reservations 
would  be  used  to  effect  delivery  of  the 
applicant’s  uncommitted  generation,  as 
opposed  to  effecting  delivery  of  the 
purchase  of  short-term  capacity  from  a 
third  party.  Southern  Companies  state 
that  transmission  service  that  is 
unscheduled  is  released  by  the 
transmission  provider  for  purchase  by 
others  on  a  non-firm  basis.  Therefore, 
Southern  Companies  request  that  the 
Commission  clarify  that  it  did  not 
intend  to  overrule  or  otherwise  alter  the 
procedures  set  forth  in  the  July  8  Order 
regarding  the  significance  of  generating 
capacity  being  linked  to  a  firm  or 
network  reservation.  Southern 
Companies  request  that  the  Commission 
clarify  that  applicants  preparing 
simultaneous  transmission  import  limit 
analyses  and  accounting  for  seasonal 
and  long-term  transmission  reservations 
should  only  account  for  those  seasonal 
and  long-term  transmission  reserv’ations 
that  possess  a  linked  generating 
resource,  then,  for  any  simultaneous 
transmission  import  limit  capability  that 
is  not  linked  to  remote  generating 
resources,  applicants  are  to  apply  the 
traditional  pro  rata  principles,  as  set 
forth  in  the  July  8  Order  and  affirmed 
in  Order  No.  697.-” 

b.  Definition  of  “Month” 

20.  Edison  Electric  Institute  (EEI), 
Southern  Companies  and  E.ON  each 
request  that  the  Commission  clarify  that 
the  term  “month”  in  paragraph  144 
means  “calendar  month”  which  can 
range  in  length  from  28  to  31  days,  not 
merely  28  days.^"  EEI  states  that  at 
paragraph  144  of  Order  No.  697-A,  the 
Commission  states  that  it  “  ‘will  require 
applicants  to  allocate  their  seasonal  and 


Id.  at  13.  In  tliis  regard.  Southern  Companies 
notes  that  that  tlie  Commission  has  struclc  in  Order 
Nos.  697  and  697-A  "the  appropriate  balance  on 
respecting  representations  of  control,  agreeing  to 
rely  on  representations  made  by  sellers  regarding 
control,  while  requiring  sellers  to  ‘.seek  a  letter  of 
concurrence’  from  other  affected  parties  identifying 
the  degree  to  which  each  party  controls  a  facility 
and  submit  these  letters  with  its  filing.”'  Id.  at  n.l5 
(citing  Order  No.  697,  FERC  Stats.  &  Regs.  H  31,252 
at  P  187;  Order  No.  697-A,  TORC  Stats.  &  Regs.  H 
31,268  at  P  150). 

^«ld.  at  14. 

^”EEI  Rehearing  Request  at  15-16;  Southern 
Ciompanies  Rehearing  Request  at  14-15.  E.ON 
supports  EEl’s  request  concerning  this  issue, 
incorporates  it  by  reference,  and  asks  the 
Commission  to  grant  the  clarification  requested  by 
EEI  on  thi,s  issue.  E.ON  Rehearing  Request  at  2. 


longer  transmission  reservations  to 
themselves  from  the  calculated  SIL 
[simultaneous  transmission  import 
limit],  where  seasonal  reservations  are 
greater  than  one  month  and  less  than 
365  consecutive  days  in  duration,  as 
defined  in  the  Commission’s  EQR 
[Electric  Quarterly  Report]  Data 
Dictionary.’  ”  EEI  supports  this 
clarification,  and  states  that  it  concurs, 
consistent  with  the  conclusion  of  the 
Commission,  that  striking  the  balance  at 
reservations  greater  than  one  month  and 
less  than  365  days  will  permit  the 
reasonable  modeling  of  “  ‘historical 
conditions  without  requiring 
unreasonable  amounts  of  information 
from  applicants.’  ”  However,  EEI 
requests  clarification  of  the  statement  in 
paragraph  144  that  “  ‘[t]wenty-eight 
days  fits  within  the  definition  of  a 
month,  and  is  a  reasonable  limit  to 
separate  short-term  reservations  from 
long-term  reservations  for’ purposes  of 
the  generation  market  power 
screens.’  ”  ”- 

21.  Specifically,  EEI  argues  that  to 
allow  consistent  use  of  the  terminology, 
the  Commission  should  clarify  that  it 
does  not  intend  by  its  “  ‘[t]wenty-eight 
days’  ”  statement  to  undo  the 
clarification  set  out  in  paragraph  144, 
that  short-term  reservations  are  up  to 
one  month,  and  long-term  reservations 
are  greater  than  one  month.  Southern 
Companies  similarly  argue  that  the 
presence  of  the  “  ‘[t]wenty-eight  days 
*  *  *’”  statement  offers  the  potential 
for  confusion  because  taken  in  isolation 
and  without  the  full  context  of  the 
Commission’s  express  clarifications  in 
paragraph  144,  this  statement  might  be 
represented  by  some  as  a  reiteration  by 
the  Commission  of  its  statements  in 
Order  No.  697,  and  that  such  an 
interpretation  would  create  dueling  and 
irreconcilable  directions  in  the  same 
paragraph.” '  EEI  states  that  the 
Commission  expressly  indicates  in 
paragraph  144  that  the  term  “month” 
means  a  calendar  month  (which  varies 
in  length  from  28  to  31  days),  through 
its  reference  to  the  Commission’s 
definition  in  the  Commission’s  Electric 
Quarterly  Report  Data  Dictionary.  Both 
Southern  Companies  and  EEI  note  that 
the  Electric  Quarterly  Report  Data 
Dictionary  nowhere  indicates  the  term 
“month”  is  capped  at  28  days.  They 
state  that  the  Electric  Quarterly  Report 
Data  Dictionary  defines  the  term 
“Monthly”  as  greater  than  168 


"’EEI  Rehearing  Request  at  15  (quoting  Order  No. 
697-A,  FERC  Stats.  &  Regs.  1  31.268  at  P  144). 

^'Id. 

'2  Id. 

’■’Southern  Companies  at  15  (citing  General 
Chemical  Corp.  v.  U.S.,  817  F.2d  844.  857  (D.C.  Cir. 
1987)). 
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consecutive  hours  and  less  than  or  equal 
to  one  month,  and  the  term  “Seasonal” 
as  greater  than  one  month  and  less  than 
365  consecutive  days.  EEl  notes  that  for 
both  of  these  definitions,  “month”  is  left 
undefined,  and  thus  presumably  at  its 
accepted  meaning  of  calendar  month. 

Commission  Determination 

22.  In  response  to  Southern 
Companies’  and  E.ON’s  comments 
regarding  allocation  of  simultaneous 
transmission  import  limit  capacity 
when  conducting  the  indicative  screens, 
we  clarify  that  the  Commission’s 
statement  in  paragraph  144  of  Order  No. 
697-A  is  not  intended  to  revise  its 
approach  to  the  simultaneous 
transmission  import  limit  allocation,  as 
suggested  in  the  rehearing  requests  of 
Southern  Companies  and  E.ON.  We 
therefore  clarify  and  reaffirm  that  we 
will  require  applicants  to  allocate  their 
seasonal  and  longer  transmission 
reservations  to  themselves  from  the 
calculated  simultaneous  transmission 
import  limit  only  up  to  the 
uncommitted  first-tier  generation 
capacity  owned,  operated  or  controlled 
by  the  seller  (and  its  affiliates). 

23.  Further,  as  the  Commission 
clarified  in  the  July  1 7  Clarification 
Order,^®  to  determine  the  respective 
shares  of  uncommitted  generation 
capacity  to  be  used  in  performing  the 
market  power  analysis,  a  seller  should 
determine  the  amount  of  firm 
transmission  capacity  the  seller  has 
into  the  study  area  and  assume  that  any 
seller’s  uncommitted  first-tier 
generation  capacity  fully  utilizes  the 
seller’s  firm  transmission  rights.  Then, 
to  the  extent  the  seller  has  remaining 
uncommitted  first-tier  generation 
capacity,^^  the  remaining  simultaneous 
transmission  import  limit  capability  is 
allocated  on  a  pro  rata  basis  to  import 
the  remaining  uncommitted  first-tier 
generation  capacity  of  both  the  seller 
and  competing  suppliers. 

24.  With  regard  to  E.ON’s  request  that 
the  Commission  clarify  that  any 
applicant  may  seek  to  demonstrate  in  its 
filing  that  the  allocation  of  simultaneous 
transmission  import  limit  capacity  to  it 


^^EEI  Rehearing  Request  at  16;  Southern 
Companies  Rehearing  Request  at  15  (citing  Order 
Adopting  EQR  Data  Dictionary,  Order  No.  2001-G, 
120  FERC  1  61,270,  at  P  35  (2007)). 

124  FERC  1  61,055  at  P  31-32. 

^®See,  e.g..  Order  No.  697,  FERC  Stats.  &  Regs. 

1  31,252  at  P  368.  “Firm  transmission  capacity” 
includes  network  and  firm  point-to-point. 

In  performing  the  indicative  screens,  to  the 
extent  the  seller  does  not  have  any  uncommitted 
generation  capacity  in  the  first-tier  markets  or  its 
uncommitted  generation  capacity  in  the  first-tier 
markets  is  fully  accounted  for  through  recognition 
of  the  seller’s  firm  transmission  rights,  no 
simultaneous  import  limit  capability  allocation  is 
needed  between  the  seller  and  competing  suppliers. 


overstates  the  amount  of  power  that  it 
actually  imports  (or  understates  the 
competing  importable  generation)  and 
that  an  alternative  approach  to 
allocating  simultaneous  transmission 
import  limit  capacity  is  more  accurate, 
we  reiterate  that,  as  we  stated  in  the 
Final  Rule  and  in  Order  No.  697-A, 
applicants  may  submit  additional 
sensitivity  studies,  including  a  more 
thorough  import  study  as  part  of  the 
delivered  price  test.  However,  we 
reaffirm  that  any  such  sensitivity 
studies  must  be  filed  in  addition  to,  and 
not  in  lieu  of,  a  simultaneous 
transmission  import  limit  capacity 
study.-^®  As  we  explained  in  the  Final 
Rule,  sensitivity  studies  are  intended  to 
provide  the  seller  with  the  ability  to 
modify  inputs  to  the  simultaneous 
transmission  import  limit  study  such  as 
generation  dispatch,  demand  scaling, 
the  addition  of  new  transmission  and 
generation  facilities  (and  the  retirement 
of  facilities),  major  outages,  and  demand 
response.®® 

25.  With  regard  to  the  request  of  EEI, 
Southern  Companies  and  E.ON  that  we 
clarify  that  the  term  “month”  in 
paragraph  144  of  Order  No.  697-A 
means  “calendar  month,”  we  clarify 
that  the  term  “month”  may  be  defined 
as  a  calendar  month,  consisting  of  28  to 
31  days,  and  is  not  limited  to  a  28-day 
period.  We  did  not  intend  to  undo  the 
clarification  that  short-term  reservations 
are  up  to  one  month,  and  long-term 
reservations  are  greater  than  one  month 
by  stating  in  Order  No.  697-A  at 
peuragraph  144  that  “twenty-eight  days 
fits  within  the  definition  of  a  month, 
and  is  a  reasonable  limit  to  separate 
short-term  reservations  from  long-term 
reservations  for  purposes  of  the 
generation  market  power  screens.” 

With  regard  to  Southern  Companies’ 
argument  that  the  presence  of  the 
“twenty-eight  days”  statement  offers  the 
potential  for  confusion,  we  reaffirm  our 
finding  that  applicants  are  not  required 
to  address  short-term  firm  reservations 
in  the  market  power  screens,  and  we 
reiterate  that  “we  will  require 
applicants  to  allocate  their  seasonal  and 
longer  transmission  reservations  to 
themselves  from  the  calculated  SIL 
[simultaneous  transmission  import 
limit] ,  where  seasonal  reservations  are 
greater  than  one  month  and  less  than 
365  consecutive  days  in  duration,  as 
defined  in  the  Commission’s  EQR 


38  Order  No.  697-A,  FERC  Stats.  &  Regs.  ^  31,268 
at  P  146;  Order  No.  697,  FERC  Stats.  &  Regs.  1 
31,252  at  P  355. 

38 Order  No.  697,  FERC  Stats.  &  Regs,  'i  31,252  at 
P  355. 

■•"Order  No.  697-A,  FERC  Stats.  &  Regs.  ^  31,268 
at  P  144. 


[Electric  Quarterly  Report]  Data 
Dictionary.”'*^ 

2.  Further  Guidance  Regarding  Control 
and  Commitment  of  Capacity 

Background. 

26.  In  Order  No.  697,  the  Commission 
concluded  that  the  determination  of 
control  is  appropriately  based  on  a 
review  of  the  totality  of  circumstances 
on  a  fact-specific  basis.  The  Commission 
explained  that  no  single  factor  or  factors 
necessarily  results  in  control.  It  further 
explained  that  the  electric  industry 
remains  a  dynamic,  developing 
industry,  and  no  bright-line  standard 
will  encompass  all  relevant  factors  and 
possibilities  that  may  occur  now  or  in 
the  future.  The  Commission  stated  that 
if  a  seller  has  control  over  certain 
capacity  such  that  the  seller  can  affect 
the  ability  of  the  capacity  to  reach  the 
relevant  market,  then  that  capacity 
should  be  attributed  to  the  seller  when 
performing  the  generation  market  power 
screens.'*® 

27.  The  Commission  determined  that 

the  circumstances  or  combination  of 
circumstances  that  convey  control  vary 
depending  on  the  attributes  of  the 
contract,  the  market  and  the  market 
participants.  Therefore,  it  concluded 
that  it  would  be  inappropriate  to  make 
a  generic  finding  or  generic 
presumption  of  control,  but  rather  that 
it  is  appropriate  to  continue  making 
determinations  of  control  on  a  fact- 
specific  basis.*®  The  Commission 
explained,  however,  that  it  will 
continue  its  historical  approach  of 
relying  on  a  set  of  principles  or 
guidelines  to  determine  what 
constitutes  control.  Thus,  the 
Commission  stated  that  it  continues  to 
consider  the  totality  of  circumstances 
and  attach  the  presumption  of  control 
when  an  entity  can  affect  the  ability  of 
capacity  to  reach  the  market.  It 
explained  that  its  guiding  principle  is 
that  an  entity  controls  the  facilities 
when  it  controls  the  decision-making 
oversales  of  electric  energy,  including 
discretion  as  to  how  and  when  power 
generated  by  these  facilities  will  be 
sold^‘*  4 

28.  The  Commission  also  declined  to 
adopt  commenters’  suggestions  that  it 
require  all  relevant  contracts  to  be  filed 
for  review  and  determination  by  the 
Commission  as  to  which  entity  controls 
a  particular  asset  (e.g.,  with  an  initial 
application,  updated  market  power 
analysis,  or  change  in  status  filing). 


■••  Id. 

33  Order  No.  697,  FERC  Stats.  &  Regs.  1 31,252  at 
P  174. 

33 /d.  P  175. 

33  W.  P  176. 
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While  the  Commission  noted  that  under 
section  205  of  the  FPA,  the  Commission 
may  require  any  contracts  that  affect  or 
relate  to  jurisdictional  rates  or  services 
to  be  filed,  the  Commission  explained 
that  it  uses  a  rule  of  reason  with  respect 
to  the  scope  of  contracts  that  must  be 
filed  and  does  not  require  as  a  matter  of 
routine  that  all  such  contracts  be 
submitted  to  the  Commission  for 
review.  The  Commission’s  historical 
practice  has  been  to  place  on  the  filing 
party  the  burden  of  determining  which 
entity  controls  an  asset.  Therefore,  the 
Commission  required  a  seller  to  make 
an  affirmative  statement  as  to  whether  a 
contractual  arrangement  transfers 
control  and  to  identify  the  party  or 
parties  it  believes  controKs)  the 
generation  facility.  However,  the 
Commission  explained  that  it  retains  the 
right  at  its  discretion  to  request  the 
seller  to  submit  a  copy  of  the  underlying 
agreement(s)  and  any  relevant 
supporting  documentation. 

29.  The  Commission  also  explained  in 
Order  No.  697  that  it  understands  that 
affected  parties  may  hold  differing 
views  as  to  the  extent  to  which  control 
is  held  by  the  parties.  Thus,  the 
Commission  stated  that  it  will  also 
require  that  a  seller  making  such  an 
affirmative  statement  seek  a  “letter  of 
concurrence”  from  other  affected  parties 
identifying  the  degree  to  which  each 
party  controls  a  facility  and  submit 
these  letters  with  its  filing.  Absent 
agreement  between  the  parties  involved, 
or  where  the  Commission  has  additional 
concerns  despite  such  agreement,  the 
Commission  will  request  additional 
information  which  may  include,  but  not 
be  limited  to,  any  applicable  contract  so 
that  it  can  make  a  determination  as  to 
which  seller  or  sellers  have  control.'*^ 

30.  In  Order  No.  697-A,  the 
Commission  determined  that,  given  the 
increased  level  of  investment  in  the 
electric  utility  industry  as  a  result  of  the 
Energy  Policy  Act  of  2005  (EPAct 
2005)"*®  and  its  implementing  rules  and 
regulations,  it  was  necessary  to  provide 
further  guidance  with  respect  to  the 
representations  that  a  seller  should 
make  regarding  which  entity  controls  a 
particular  asset.  The  Commission  stated 
that  an  increasing  number  of  investors 
are  acquiring  interests  in  assets  that  may 
be  relevant  to  a  seller’s  market-based 
rate  authority,  and  explained  that  it  will 
continue  to  place  on  the  filing  party  the 
burden  of  determining  which  entity 
controls  an  asset.  The  Commission 
stated  that  it  will  rely  on  the  seller’s 
representations  regarding  control. 


P  187. 

■“’Energy  Policy  Acl  of  2005,  Public  Law  No.  109- 
58,  119  Stat.  594  (2005). 


absent  extenuating  circumstances.  In 
order  to  provide  further  guidance  to  the 
industry,  the  Commission  reiterated  that 
the  seller,  in  advising  the  Commission 
of  its  determinations  of  control,  should 
specifically  state  whether  a  contractual 
arrangement  transfers  control  and 
should  identify  the  party  or  parties  it 
believes  control(s)  the  generation 
facility.  The  Commission  stated  that  in 
doing  so,  the  seller  should  make  its 
representation  in  light  of  its  discussion 
in  Order  No.  697  and  cite  to  that  order 
as  the  basis  for  which  it  has  made  its 
determination.'*^ 

Requests  for  Rehearing 

31.  SoCal  Edison  requests  that  the 
Commission  clarify  that  it  will  not  rely 
on  representations  as  to  control  of 
generation  assets  made  by  sellers  absent 
a  letter  of  concurrence  from  the  party 
alleged  to  control  the  generation  asset. 
SoCal  Edison  asserts  that  Order  No. 
697-A  at  paragraph  150  is  not  clear  with 
regard  to  this  issue,  and  that  the 
Commission  should  make  clear  that  its 
reference  to  “our  discussion  in  Order 
No.  697”  means  that  “  ‘the  owner  of  a 
facility  is  presumed  to  have  control  of 
the  facility  unless  such  control  has  been 
transferred  to  another  party  by  virtue  of 
a  contractual  agreement’  ”  and  that  the 
Commission  will  only  rely  on  the 
seller’s  assertion  of  a  lack  of  control  if 

a  letter  of  concurrence  is  submitted  by 
the  seller  in  accordance  with  paragraph 
187  of  Order  No.  697-A.‘*”  It  argues  that 
if  the  Commission  does  not  provide  the 
requested  clarification,  the  Commission 
erred  in  stating  in  paragraph  150  that  it 
will  rely  on  the  assertion  of  a  seller  that 
another  entity  controls  a  generating 
asset  owned  by  the  seller,  if  that 
assertion  is  not  supported  by  a  letter  of 
concurrence  from  the  other  entity.**** 

32.  SoCal  Edison  explains  that  under 
the  market  power  screens,  the  more 
generation  a  seller  “controls,”  the 
greater  the  possibility  of  failing  one  or 
more  screens.  It  states  that  in  Order  No. 
697,  the  Commission  recognized  that 

“  ‘affected  parties  may  hold  differing 
views  as  to  the  extent  to  which  control 
(over  generation]  is  held  by  the 
parties.’  ”  It  also  states  that  the 
Commission  required  that  any  seller 
making  an  affirmative  statement  of 
control  seek  a  “  ‘letter  of  concurrence’  ” 
from  other  affected  parties  identifying 


■*7  Order  No.  697-A,  FERC  Stats.  &  Regs.  <8  31,268 
at  P  150. 

•“*  SoCal  Edison  Rehearing  Request  at  3  (quoting 
Order  No.  697,  FERC  Stats.  &  Regs.  1  31,252  at  P 
183). 

W.  at  1  (citing  Order  No.  697-A,  FERC  Stats. 

St  Regs.  1  31,268  at  P  150). 

^“/d.  at  2  (quoting  Order  No.  697,  FERC  Stats.  & 
Regs.  *8  31,252  at  P  187). 


the  degree  to  which  each  party  controls 
a  facility  and  submit  such  letters  with 
its  filing.  According  to  SoCal  Edison, 
this  approach  is  logical  if  the  seller  is 
trying  to  disclaim  control  over  a 
generating  facility  because  sellers  have 
the  incentive  to  claim  that  they  lack 
control.  However,  SoCal  Edison  argues 
that  in  the  absence  of  a  letter  of 
concurrence,  the  Commission  should 
not  assume  that  the  seller  lacks  control 
of  any  particular  generating  asset 
identified  in  its  Asset  Appendix.-"*] 
Specifically,  it  argues  that  reliance  on 
an  assertion  of  a  seller  that  it  lacks 
control  of  a  generation  asset  that  it 
owns,  absent  a  letter  of  concurrence 
from  the  other  entity,  is  arbitrary  and 
capricious  and  irrational,  given  that  it  is 
in  the  seller’s  best  interest  for  purposes 
of  a  market  power-related  filing  to 
control  as  few  generation  assets  as 
possible.'***^ 

33.  Thus,  SoCal  Edison  asserts  that  to 
the  extent  a  seller  represents  that  it 
controls  generating  assets,  the 
Commission  can  rely  on  such 
representations,  but,  if  the  seller 
believes  that  another  entity  controls  a 
generating  asset,  the  seller  should  be 
required  to  provide  a  letter  of 
concurrence.  Absent  such  letters,  SoCal 
Edison  argues  that  the  Commission 
should  just  assume  the  seller  controls 
any  assets  that  it  owns.^** 

Commission  Determination 

34.  We  will  grant  the  clarification 
requested  by  SoCal  Edison.  As  we  stated 
in  Order  No.  697,  we  will  require  a 
seller,  who  is  making  an  affirmative 
statement  that  a  contractual 
arrangement  transfers  control,  to  seek  a 
“letter  of  concurrence”  from  other 
affected  parties  identifying  the  degree  to 
which  each  party  controls  a  facility  and 
submit  these  letters  with  its  filing.**"* 
Further,  we  reiterate  that  the  owner  of 

a  facility  is  presumed  to  have  control  of 
the  facility  unless  such  control  has  been 
transferred  to  another  party  by  virtue  of 
a  contractual  agreement  ■'*®  and  that  the 
Commission  will  only  rely  on  the 
seller’s  assertion  of  a  lack  of  control  of 
a  generating  facility  that  it  owns  if  a 
letter  of  concurrence  from  other  affected 
parties  is  submitted  by  the  seller  with 
its  filing  in  accordance  with  paragraph 
187  of  Order  No.  697.  Absent  agreement 
between  the  parties  involved,  or  where 
the  Commission  has  additional  concerns 


Id. 

^^Id.  (citing  Motor  Vehicle  Mfrs.  Ass’n  ofU.S.  v. 
State  Farm  Mat.  Auto.  Ins.  Co.,  463  U.S.  29,  43 
(1983)). 

^■>Id.M4. 

■s-*  Order  No.  697,  FERC  Stats.  &  Regs.  1  31,252  at 
P  187. 

55/d.  P  183. 
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despite  such  agreement,  the 
Commission  will  request  additional 
information  which  may  include,  hut  not 
be  limited  to,  any  applicable  contract  so 
that  we  can  make  a  determination  as  to 
which  seller  or  sellers  have  control. 

B.  Vertical  Market  Power 
Other  Barriers  to  Entry 
Background 

35.  Order  No.  697  adopted  the  NOPR 
proposal  to  consider  a  seller’s  ability  to 
erect  other  barriers  to  entry  as  part  of 
the  vertical  market  power  analysis,  but 
modified  the  requirements  when 
addressing  other  barriers  to  entry.'’^  It 
also  provided  clarification  regarding  the 
information  that  a  seller  must  provide 
with  respect  to  other  barriers  to  entry 
(including  which  inputs  to  electric 
power  production  the  Commission  will 
consider  as  other  barriers  to  entry)  and 
modified  the  proposed  regulatory  text  in 
that  regard.^" 

36.  On  rehearing,  the  Commission 
clarified  that  it  was  not  its  intent  for  the 
term  “inputs  to  electric  power 
production”  to  encompass  every 
instance  of  a  seller  entering  into  a  coal 
supply  contract  with  a  coal  vendor  in 
the  ordinary  course  of  business.  The 
Commission  clarified  that  Order  No.  697 
encompasses  physical  coal  sources  and 
ownership  of  or  control  over  who  may 
access  transportation  of  coal  via  barges 
and  railcar  trains.®'’  Thus,  the 
Commission  revised  its  definition  of 
“inputs  to  electric  power  production”  in 
§  35.36(a)(4)  as  follows:  “Intrastate 
natural  gas  transportation,  intrastate 
natural  gas  storage  or  distribution 
facilities;  sites  for  new  generation 
capacity  development:  physical  coal 
supply  sources  and  ownership  of  or 
control  over  who  may  access 
transportation  of  coal  supplies.”®" 

Requests  for  Rehearing 

37.  The  Electric  Power  Supply 
Association  (EPSA)  requests  that  the 
Commission  clarify  its  definition  of 
“inputs  to  electric  power  production”  as 
it  relates  to  sites  for  new  generation 
capacity  development.®’  EPSA  points 
out  that  in  response  to  a  request  by 
Southern  Companies,  Order  No.  697-A 
clarifies  that  the  reference  to  coal- 
related  inputs  extends  only  to 
ownership  of  or  control  over  who  may 


se/d.  P187. 

®'Order  No.  697  FERC  Stats,  &  Regs.  ^  31,252  at 
P440. 

58/d.  P440. 

590rder  No.  697-A.  FERC  Stats.  &  Regs.  1 31,268 
at  P  176  (emphasis  in  original). 

8®/d. 

8'  EPSA  Rehearing  Request  at  30  (citing  18  CFR 
35.36(a)(4),  35.42(a)(1),  (2)  (2008)). 


access  transportation  of  coal  via  barges 
and  railcar  trains  and  was  not  intended 
“  ‘to  encompass  every  instance  of  a 
seller  entering  into  a  coal  supply 
contract  with  a  coal  vendor  in  the 
ordincuy  course  of  business.’  ”  ®2  EPSA 
argues  that  consistent  with  the 
clarification  gremted  with  respect  to 
coal-related  inputs  to  generation,  the 
Commission  sb,ould  clarify  the  “sites  for 
new  generation  capacity  development” 
clause  of  the  definition  of  “inputs  to 
power  production”  in  order  to  ensure 
that  a  market-based  rate  seller  is  not 
required  to  file  notifications  of  change 
in  status  every  time  it  or  one  of  its 
affiliates  acquires  land.  Specifically, 
EPSA  argues  that  market-based  rate 
sellers  and  their  affiliates  regularly 
acquire  land  for  any  number  of 
purposes,  including  a  wide  range  of 
purposes  unrelated,  or  only  indirectly 
related,  to  the  development  of  new 
generation.  It  contends  that  it  is  difficult 
to  see  what  useful  regulatory  purpose  is 
served  by  notifying  the  Commission  of 
the  acquisition  of  a  piece  of  land  when 
no  steps  have  been  taken  to  put  that 
land  to  use  as  a  site  for  generation.®® 
Thus,  EPSA  requests  clarification  that 
the  term  “sites  for  new  generation 
capacity  development”  means  only  sites 
with  respect  to  which  permits  for  new 
generation  have  been  obtained  or  where 
construction  of  new  generation  is 
underway,  and  that  this  term  does  not 
encompass  other  land  that  could 
potentially  be  used  for  generation.  EPSA 
argues  that  granting  such  clarification 
will  prevent  the  Commission  from  being 
inundated  with  notifications  of  change 
in  status  relating  to  acquisitions  of  land, 
while  ensuring  that  it  still  receives 
notices  relating  to  changes  in  control 
over  actual  sites  for  generation 
development. 

Commission  Determination 

38.  We  appreciate  the  concerns  raised 
by  EPSA  that  market-based  rate  sellers 
regularly  acquire  land  for  many 
purposes  unrelated  to  developing  new 
generation  and  that  the  term  “sites  for 
new  generation  capacity  development” 
should  not  be  construed  so  broadly  as 
to  require  unnecessary  notifications  of 
change  in  status  relating  to  acquisitions 
of  land  to  be  filed.  However,  we  are 
concerned  that  EPSA’s  proposed 
clarification  would  define  “sites  for  new 
generation  capacity  development”  too 
narrowly.  In  particular,  we  disagree 
with  EPSA’s  proposal  that  the  term 
“sites  for  new  generation  capacity 
development”  should  mean  only  sites 


82  Id.  at  31  (citing  Order  No.  697,  FERC  Stats.  & 
Regs.  ^  31,252  at  P  176). 
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with  respect  to  which  permits  for  new 
generation  have  been  obtained  or  where 
construction  of  new  generation  is 
underway,  and  should  not  encompass 
land  that  could  potentially  be  used  for 
generation.  We  believe  that  “sites  for 
new  generation  capacity  development” 
should  be  construed  to  include 
ownership  of  land  that  could  potentially 
be  used  for  generation,  not  just  sites  for 
which  permits  for  new  generation  have 
been  obtained  or  where  construction  of 
new  generation  is  underway.  However, 
we  clarify  that  “sites  for  new  generation 
capacity  development”  does  not  include 
land  that  cannot  be  used  for  generation 
capacity  development. Therefore,  we 
deny  EPSA’s  request  that  we  clarify  that 
the  term  “sites  for  new  generation 
capacity  development”  means  only  sites 
with  respect  to  which  permits  for  new 
generation  have  been  obtained  or  where 
construction  of  new  generation  is 
underway. 

39.  In  addition,  in  order  to 
incorporate  the  clarification  provided  in 
Order  No.  697-A  that  it  was  not  the 
intent  for  the  term  “inputs  to  electric 
power  production”  to  encompass  every 
instance  of  a  seller  entering  into  a  coal 
supply  contract  with  a  coal  vendor  in 
the  ordinary  course  of  business  and  the 
corresponding  change  to  the  regulatory 
text  in  §  35.36(a)(4),  ®®  we  will  revise 

§  35.37(e)(3)  to  read  as  follows: 

“Physical  coal  supply  sources  and 
ownership  or  control  over  who  may 
access  transportation  of  coal  supplies.” 

C.  Affiliate  Abuse 

1.  General  Affiliate  Terms  &  Conditions 
Affiliate  Definition 

Background 

40.  In  Order  No.  697-A,  the 
Commission  clarified  that  the  term 
“affiliate”  for  purposes  of  Order  No.  69T 
and  the  affiliate  restrictions  adopted  in 
§  35.39  of  our  regulations  is  defined  as 
that  term  is  used  in  the  regulations 
adopted  in  the  Affiliate  Transactions 
Final  Rule.®®  The  Commission  stated 
that  it  was  taking  this  action  in  light  of 
its  goal  to  have  a  more  consistent 
definition  of  affiliate  for  purposes  of 
both  EWGs  and  non-EWGs  to  the  extent 


8'*  If  a  seller  has  acquired  land  but  is  explicitly 
prohibited  from  using  that  land  for  generation 
capacity  development  (for  example,  because  of 
zoning  requirements),  it  need  not  notify  the 
Commission  of  the  acquisition  of  that  land. 

85  Order  No.  697-A,  FERC  Stats.  &  Regs.  "J  31,268 
at  P  176. 

88  Cross-Subsidization  Restrictions  on  Affiliate 
Transaction,  Order  No.  707,  73  FR  11013  (Feb.  29, 
2008),  FERC  Stats.  &  Regs.  ^  31,264  (Feb.  21,  2008) 
(Affiliate  Transactions  Final  Rule),  order  on 
rehearing.  Order  No.  707-A,  73  FR  43072  (July  24, 
2008),  FERC  Stats.  &Regs.  H  31,272  (2008)  (Affiliate 
Transactions  Final  Rule  Rehearing). 
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possible,  as  well  as  to  strengthen  the 
Commission’s  ability  to  ensure  that 
customers  are  protected. 

41.  The  Commission  explained  that  in 
the  Affiliate  Transactions  Final  Rule,  it 
considered  the  use  of  the  term  affiliate 
in  the  context  of  the  Affiliate 
Transactions  NOPR,  the  Commission’s 
Standards  of  Conduct  for  Transmission 
Providers,  and  other  precedent. In 
particular,  the  Commission  considered 
its  order  in  the  1995  Morgan  Stanley 
case,  in  which  it  adopted  distinct 
definitions  of  affiliate  for  EWGs  and 
non-EWGs.  The  Commission  noted 
there  that  section  214  of  the  Federal 
Power  Act  (FPA)  required  use  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA  1935)  definition  of 
affiliate  to  determine  whether  an 
electric  utility  is  an  affiliate  of  an  EWG 
for  purposes  of  evaluating  EWG  rates  for 
wholesale  sales  of  electric  energy.  The 
Commission  thus  stated  in  Morgan 
Sfan/ey  that  the  PUHCA  1935  definition 
of  affiliate  would  apply  to  EWGs  for 
matters  arising  under  Part  II  of  the 
FPA.f'"  For  all  other  public  utilities,  tbe 
Commission  adopted  a  definition  that  in 
essence  treats  all  companies  under  the 
common  control  of  another  company,  as 
well  as  that  controlling  company,  as 
affiliates.  The  Commission  also  stated  in 
Morgan  Stanley  that  a  ten  percent  or 
greater  voting  interest  creates  a 
rebuttable  presumption  of  control.''’-' 
After  reviewing  the  precedent 
established  in  Morgan  Stanley,  the 
Commission  in  the  Affiliate 
Transactions  Final  Rule  also  reviewed 
FPA  section  214  as  revised  hy  EPAct 
2005  as  well  as  the  affiliate  definitions 
contained  in  both  PUHCA  1935  and 
the  Public  Utility  Holding  Company  Act 
of  2D05  (PUHCA  2005).7i 


'■’'Order  No..f)97-A.  FERC  Stats.  &  Regs.  1|  31,268 
at  P  182  (citing  Morgan  Stanley  Capital  Group,  Inc., 
72  FERC  H  61,082,  at  61,436-37  (1995)  (Morgan 
Stanley)). 

•'X  Morgan  Stanley,  72  FERC  11 61,082  at  61,436- 
37. 

""  Id.  Tlie  Commission  did  this  by  adopting  the 
definition  of  an  affiliate  found  in  its  Standards  of 
Conduct  for  Interstate  Pipelines. 

'"15  M.S.C.  7ga  et  seq. 

''  EPAct  2005  at  1261  et  seq.  Prior  to  its 
amendment  by  the  Energy  Policy  Act  of  2005, 
section  214  of  the  FPA,  16  U.S.C.  824m,  read  as 
follows: 

No  rate  or  charge  received  by  an  exempt 
wholesale  generator  for  the  sale  of  electric  energy 
shall  be  lawful  under  section  824d  of  this  title  if, 
after  notice  and  opportunity  for  hearing,  the 
Commission  finds  that  such  rate  or  charge  results 
from  the  receipt  of  any  undue  preference  or 
advantage  from  an  electric  utility  which  is  an 
associate  company  or  an  affiliate  of  the  exempt 
wholesale  generator.  For  purposes  of  this  section, 
the  terms  “associate  company”  and  “affiliate”  shall 
have  the  same  meaning  as  provided  in  section  2(a) 
of  the  Public  Utility  Holding  Company  Act  of  1935. 

EPAct  2005  amended  section  214  of  the  FPA  by 
substituting  the  reference  to  the  PUHCA  1935 


42.  In  Order  No.  697-A,  the 
Commission  explained  that  after  taking 
into  account  these  differing  definitions, 
and  recognizing  the  need  to  provide 
greater  clarity  and  consistency  in  its 
rules,  the  Commission  found  in  the 
Affiliate  Transactions  Final  Rule  that  it 
was  important  to  try  to  adopt  a  more 
consistent  definition  in  its  various  rules 
and  also  one  that  is  sufficiently  broad  to 
allow  the  Commission  to  protect 
customers  adequately.^^  The 
Commission  explained  that  on  this 
basis,  the  definition  of  affiliate  as 
adopted  in  the  Affiliate  Transactions 
Final  Rule  explicitly  incorporated  the 
PUHCA  1935  definition  of  an  affiliate 
for  EWGs,  which  uses  a  five  percent 
voting  interest  threshold,  rather  than 
incorporate  it  hy  reference,  as 
previously  had  been  done.  The 
definition  in  the  Affiliate  Transactions 
Final  Rule  also  adopted  a  parallel 
definition  of  affiliate  for  non-EWGs,  but 
with  adjustments  to  reflect  the  ten 
percent  voting  interest  threshold  for 
non-EWGs  that  was  utilized  up  to  that 
time  and  to  eliminate  certain  language 
not  applicable  or  necessary  in  the 
context  of  the  FPA.  The  Commission  in 
Order  No.  697-A  then  adopted  in  this 
rule  the  same  definition  of  “affiliate” 
that  it  had  adopted  in  the  Affiliate 
Transactions  Final  Rule.  The 
Commission  therefore  codified  the 
definition  of  affiliate  in  its  market-based 
rate  regulations  at  §  35.36. 

Requests  for  Rehearing  and  Order 
Requesting  Supplemental  Comments. 7-* 

43.  EPSA,  the  Mirant  Entities 
(Mirant),^-*  and  Reliant  Energy,  Inc. 
(Reliant)  argue  on  rehearing  that  the 
Commission  erred  in  adopting  a 
separate  “affiliate”  definition  for 
EWGs.7-> 


definition  of  affiliate  with  a  reference  to  the  PUHCA 
2005  definition.  PUHCA  2005  defines  an  affiliate  of 
a  specified  company  as  any  company  in  which  the 
specified  company  has  a  five  percent  or  greater 
voting  interest.  Thus,  as  revised  by  EPAct  2005,  the 
only  EWG  affiliate  sales  that  are  subject  to  FPA 
section  214  ;u-e  sales  by  an  EWG  to  a  company  in 
which  it  owns  a  five  percent  or  greater  voting 
interest. 

"Order  No.  697-A,  FERC  Stats.  &  Regs.  <8  31,268 
at  P  182. 

Market-Based  Rates  For  Wholesale  Sales  of 
Electric  Energy,  Capacity  and  Ancillary  Services  hy 
Public  Utilities,  73  FR  51744  (Sept.  5,  2008),  124 
FERC  D  61,213  (2008)  (Order  Requesting 
Supplemental  Comments). 

'■*  The  Mirant  Entities  are  Mirant  California,  LI.C, 
Mirant  Delta,  I.LC,  Mirant  Potrero,  LI.C,  Mirant 
Canal,  LLC,  Mirant  Kendal,  LI.C,  Mirant  Bowline, 
LLC,  Mirant  Lovett,  LLC,  Mirant  Chalk  Point,  LLC, 
Mirant  Mid-Atlantic,  LLC,  Mirant  Potomac  River, 
LLC,  and  Mirant  Energy  Trading,  LLC. 

's  EPSA  Rehearing  Request  at  5  (citing  Order  No. 
697,  FTRC  Stats.  &  Regs.  H  31,252  at  P  182-83); 
Mirant  Rehearing  Request  at  6-7;  Reliant  Rehearing 
Request  at  2-3.  These  rehearing  requests  are 


44.  In  response  to  the  legal  and  policy 
arguments  petitioners  raised  on 
rehearing  in  opposition  to  a  separate 
definition  of  affiliate  for  EWGs,  the 
Commission  issued  an  order  requesting 
supplemental  comments  on  the 
definition  of  “affiliate”  adopted  in 
Order  No.  697-A  and  codified  in 

§  35.36(a)(9)  of  the  Commission’s 
regulations.^*'’  In  the  Order  Requesting 
Supplemental  Comments,  the 
Commission  explained  that  having 
again  analyzed  FPA  section  214,  and 
irrespective  of  any  Commission 
precedent  to  the  contrary,  a  reasonable 
interpretation  of  FPA  section  214  is  that 
it  does  not  require  the  Commission  to 
use  a  five  percent  threshold  affiliate  test 
for  EWGs  for  all  purposes  under  Part  II 
of  the  FPA,  and  in  particular  for 
purposes  of  analyzing  market 
concentration  and  market  power.^^  The 
Commission  also  found  the  arguments 
in  support  of  a  single  definition  of 
affiliate,  applicable  to  both  EWGs  and 
non-EWGs,  to  be  persuasive.  Therefore, 
upon  reconsideration,  the  Commission 
stated  that  using  the  same  definition  for 
EWGs  as  for  non-EWGs  is  appropriate 
and  that  the  definition  the  Commission 
adopted  in  Order  No.  697-A  for  non- 
EWG  utilities  would  not  affect  the 
substance  of  the  Commission’s  analysis 
of  market  power  issues.  The 
Commission  explained  that  this 
definition  is  based  on  the  structure  of 
the  PUHCA  1935  definition,  but 
modified  in  several  ways,  including  use 
of  a  ten  percent  threshold  instead  of  five 
percent. 

45.  Therefore,  in  the  Order  Requesting 
Supplemental  Comments,  the 
Commission  stated  that  it  intends  to 
revise  the  definition  of  affiliate  in 

§  35.36(a)(9)  of  its  regulations  to  delete 
the  separate  definition  for  EWGs  and  to 
revise  the  non-EWG  part  of  the 
definition  to  delete  the  phrase  “other 
than  an  exempt  wholesale  generator. ”7'' 
The  Commission  stated  that  before 
taking  final  action  in  response  to  the 
rehearing  comments,  however,  it  would 
seek  supplemental  comments  on  the 


addressed  in  greater  detail  in  the  Order  Requesting 
Supplemental  Gomments. 

'"Order  Requesting  Supplemental  Comments, 
124  FERC  1161,213. 

"Section  214  uses  a  five  percent  affiliate 
threshold  with  respect  to  determining  whether  the 
jurisdictional  rates  of  an  EW(i  are  the  result  of  a 
preference  or  advantage  of  an  affiliate  of  the  EWG. 
While  an  analysis  of  market  power  relates  to  an 
EWG's  rates,  it  does  not  involve  the  specific  issite 
of  whether  an  EWG  has  received  an  undue 
preference  or  advantage  with  respect  to  a  partic.ular 
wholesale  sale.  See  id.  n.23. 

'"Order  Requesting  Supplemental  Comments, 
124  FERC  1161,213  at  P  11. 

^»Id.  P  12. 


.j,  ■ 
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proposed  revised  definition  of  affiliate 
in  §  35.36(a)(9). 


Comments. 


46.  EPSA  and  the  Edison  Electric 
Institute  (EEI)  submitted  comments  in 
response  to  the  Order  Requesting 
Supplemental  Comments.  EPSA 
“applauds”  the  Commission’s  proposal 
to  delete  the  separate  definition  of 
affiliate  for  EWGs  and  to  make  all 
entities  subject  to  the  ten  percent 
threshold,  and  urges  the  Commission  to 
move  forward  as  proposed  in  the  Order 
Requesting  Supplemental  Comments.®" 
However,  EPSA  also  requests  that  the 
Commission  “make  clear  that  codifying 
a  technical  definition  of  ‘affiliate’  is 
without  prejudice  to  the  Commission’s 
providing  guidance  on  ‘control’  and 
‘affiliation’  in  both  case-specific  and 
generic  proceedings.”  In  this  regard, 
EPSA  notes  that  its  recently-submitted 
petition  for  guidance  on  “control”  and 
“affiliation”  issues  relating  to 
investments  in  publicly  traded 
companies  addresses  common  control 
and  reporting  issues  that  are  separate 
from  the  issue  in  this  proceeding  on  the 
technical  definition  of  affiliate  for 
purposes  of  the  Commission’s  market- 
based  rate  regulations. **2  EPSA’s 
supplemental  comments  also  reiterate 
EPSA’s  argument  that  a  separate 
definition  of  affiliate  for  EWGs  and  non- 
EWGs  is  not  required  by  the  FPA.®® 
EPSA  further  argues  that  a  separate 
definition  of  affiliate  for  EWGs  puts 
EWGs  at  an  unfair  disadvantage  in 
determining  market  power  under  the 
Commission’s  market-based  rate 
program  since  use  of  a  five  percent 
owmership  threshold  for  EWGs  imposes 
substantially  greater  burdens  on  EWGs 
for  no  useful  regulatory  purpose.®^ 

47.  In  its  supplemental  comments,  EEI 
states  that  it  supports  the  proposed 
change  in  the  Order  Requesting 
Supplemental  Comments,  and  agrees 
with  the  Commission’s  reasoning  that 
section  214  of  the  FPA  does  not  require 
use  of  a  five  percent  threshold  for  EWGs 
for  all  purposes  under  the  FPA.®®  EEI 
further  states  that  the  Affiliate 
Transactions  Final  Rule  fully  addresses 
the  requirement  in  FPA  section  214  that 
the  Commission  ensure  that  the  rates 
received  by  an  EWG  do  not  result  from 
the  receipt  of  any  undue  preference  or 
advantage  from  an  electric  utility  which 


®“EPSA  October  20,  2008  Supplemental 
Comments  at  2. 

“Dd. 

at  n.5  (citing  EPSA  September  2,  2008 
Petition  for  Guidance,  Docket  No.  EL08-87-000). 
»3/d.  at  3. 

^*Id.  at  3-4. 

EEI  October  20,  2008  Supplemental  Comments 

at  2. 


is  an  associate  company  or  an  affiliate 
of  the  EWG.  Thus,  EEI  concludes  that 
there  is  no  need  to  import  the  five 
percent  threshold  to  market 
concentration  and  market  power 
analyses  under  the  market-based  rate 
regulations.  EEI  also  states  that  there  is 
an  advantage  in  terms  of  fairness  and 
consistency  to  using  the  same  ten 
percent  threshold  for  both  EWGs  and 
non-EWGs  in  the  market-based  rate 
regulations.®® 


Commission  Determination. 


"'■/d.  at  3. 

See  supra  P  43-44. 


of  significance  to  the  industry  that  the 
Commission  intends  to  address  in  a 
separate  docket,  following  consideration 
of  EPSA’s  petition  in  Docket  No.  PL09- 
3-000. 


2.  Power  Sales  Restrictions 


Sales  of  Non-Power  Goods  and  Services. 


Background. 


48.  As  proposed  in  the  Order 
Requesting  Supplemental  Comments,  . 
and  for  the  reasons  discussed  therein 
.and  described  above,®^  the  Commission 
will  revise  the  definition  of  affiliate  in 
§  35.36(a)(9)  of  its  regulations  to  delete 
the  separate  definition  for  EWGs  and  to 
revise  the  non-EWG  part  of  the 
definition  to  delete  the  phrase  “other 
than  an  exempt  wholesale  generator.” 
Specifically,  the  definition  of  affiliate  in 
§  35.36(a)(9)  is  being  revised  to  provide 
that  an  affiliate  of  a  specified  company 
means:  (a)  Any  person  that  directly  or 
indirectly  owns,  controls,  or  holds  with 
power  to  vote,  10  percent  or  more  of  the 
outstanding  voting  securities  of  the 
specified. company;  (b)  Any  company  10 
percent  or  more  of  whose  outstanding 
voting  securities  are  owned,  controlled, 
or  held  with  power  to  vote,  directly  or 
indirectly,  by  the  specified  company;  (c) 
Any  person  or  class  of  persons  that  the 
Commission  determines,  after 
appropriate  notice  and  opportunity  for 
hearing,  to  stand  in  such  relation  to  the 
specified  company  that  there  is  liable  to 
be  an  absence  of  arm’s-length  bargaining 
in  transactions  between  them  as  to  make 
it  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors 
or  consumers  that  the  person  be  treated 
as  an  affiliate;  and  (d)  Any  person  that 
is  under  common  control  with  the 
specified  company.  For  purposes  of 
paragraph  (a)(9),  owning,  controlling  or 
holding  with  power  to  vote,  less  than  10 
percent  of  the  outstanding  voting 
securities  of  a  specified  company 
creates  a  rebuttable  presumption  of  lack 
of  control.  This  revision  to  the 
definition  of  affiliate  in  §  35.36(a)(9)  of 
the  market-based  rate  regulations  does 
not  preclude  the  Commission  from 
providing  guidance  on  control  and 
affiliation  in  both  case-specific  and 
generic  proceedings.  We  note  that  the 
issue  of  what  constitutes  control  for 
FPA  section  203  purposes  and  market- 
based  rate  purposes  is  the  subject  of  a 
petition  for  guidance  filed  by  EPSA  in 
Docket  No.  PL09-3-000.  This  is  an  issue 


49.  In  Order  No.  697,  the  Commission 
held  that  sales  of  non-power  goods  or 
services  by  a  franchised  public  utility 
with  captive  customers  to  a  market- 
regulated  power  sales  affiliate  are  to  be 
at  the  higher  of  cost  or  market  price, 
unless  otherwise  authorized  by  the 
Commission.  The  Commission  also 
codified  the  requirement  that  sales  of 
any  non-power  goods  or  services  by  a 
market-regulated  power  sales  affiliate  to 
an  affiliated  franchised  public  utility 
with  captive  customers  will  not  be  at  a 
price  above  market,  unless  otherwise 
authorized  by  the  Commission.  The 
Commission  explained  that  this 
requirement  protects  a  utility’s  captive 
customers  against  inappropriate  cross¬ 
subsidization  of  market-regulated  power 
sales  affiliates  by  ensuring  that  the 
utility  with  captive  customers  does  not 
pay  too  much  for  goods  and  services 
that  the  utility  receives  from  a  market- 
regulated  power  sales  affiliate.®® 


Requests  for  Rehearing 


50.  FP&L  sought  limited  clarification 
or,  in  the  alternative,  reconsideration  of 
Order  No.  697  on  the  issue  of  pricing  of 
non-power  goods  and  services  provided 
for  affiliates  by  either  franchised  public 
utilities  or  their  market-regulated  power 
sales  affiliates  when  those  services  are 
comparable  to  shared  services  provided 
by  a  centralized  service  company.®" 

51.  FP&L  requests  clarification  that 
when  a  franchised  public  utility 
provides  its  market-regulated  power 
sales  affiliates  with  non-power  goods  or 
services,  or  a  market-regulated  power 
sales  affiliate  provides  its  affiliated 
franchised  public  utility  with  non¬ 
power  goods  and  services,  and  those 
services  are  comparable  to  those 
provided  by  a  centralized  service 
company,  then  those  non-power  goods 
and  services  may  be  provided  at  fully 
loaded  cost  as  a  reasonable  proxy  for 
market  price.""  FP&L  also  requests  that 
the  Commission  clarify  that  the 
grandfathering  provision  in  the  Affiliate, 
Transactions  Final  Rule  (which 
provides  that  the  pricing  rules  adopted 


Order  No.  697,  FERG  Stats.  &  Regs.  1  31,252  at 
P  597. 

"*'FP&L  March  24.  2008,  Request  for  Glarification. 
“’/d.  at  4. 
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therein  are  prospective  only)  also 
applies  with  respect  to  the  requirements 
of  Order  No.  697  where  existing  inter¬ 
affiliate  transactions  involving  non¬ 
power  goods  and  services  are 
comparable  to  those  provided  by  a 
centralized  service  company. 

Commission  Determination 

52.  In  Order  No.  697-A,  the 
Commission  explained  that  issues 
similar  to  those  raised  here  by  FP&L 
also  were  raised  on  rehearing  of  the 
Affiliate  Transactions  Final  Rule,  which 
applies  the  same  standards  for  the 
pricing  of  non-power  goods  and  services 
as  Order  No.  697.  The  Commission 
stated  that  to  ensure  consistency  in  its 
approach  to  pricing  of  non-power  goods 
and  services  between  both  rulemaking 
proceedings,  the  Commission  would 
address  FP&L’s  arguments  concerning 
Order  No.  697  in  a  supplemental 
order.®2  We  address  below  the 
arguments  raised  by  FP&L  in  its  March 
24,  2008,  request  for  clarification. 

53.  We  deny  FP&L’s  request  for 
clarification  that  fully  loaded  cost  is  a 
reasonable  proxy  for  market  price.  On 
rehearing  of  the  Affiliate  Transactions 
Final  Rule,  the  Commission  found  the 
arguments  in  favor  of  permitting 
companies  within  a  single-state  holding 
company  system  that  does  not  have  a 
centralized  service  company  to  provide 
each  other  general  administrative  and 
management  services  to  be  persuasive, 
and  therefore  revised  its  rules  to  permit 
affiliates  within  a  single-state  holding 
company  system,  as  defined  by 
Commission  rules,  that  do  not  have  a 
centralized  service  company,  to  provide 
“at  cost”  to  other  affiliates  in  the  system 
the  kinds  of  services  typically  provided 
by  centralized  service  companies  and 
the  goods  to  support  those  services. In 
light  of  its  determination  to  permit 
companies  within  a  single-state  holding 
company  system  that  do  not  have  a 
centralized  service  company  to  provide 
each  other  general  administrative  and 
management  services  at  cost,  the 
Commission  explained  that  there  was 
no  need  to  grant  FP&L’s  request  for 
clarification  that  non-power  goods  and 


'■*'  Id.  at  13  (citing  Affiliate  Transactions  Final 
Rule,  FERC  Stats.  &  Regs.  ^  31,264  at  P  85). 

The  Commission  noted  that  it  need  not  address 
all  issues  raised  in  a  proceeding  at  one  time.  Order 
No.  697-A,  FERC  Stats.  &  Regs.  1  31,268  at  P  222 
(citing  Mobil  Oil  Exploration  S-  Producing 
Southeast,  Inc.  v.  United  Distribution  Companies, 
498  U.S.  211  (1991)  (holding  that  an  agency  enjoys 
broad  discretion  in  determining  procedurally  how 
best  to  handle  related  yet  discrete  issues));  Colorado 
Office  of  Consumer  Counsel  v.  FERC,  490  U.S.  954 
(IXl  Cir.  2007)  (holding  that  the  Commission  need 
not  revisit  all  elements  of  a  tar  iff  upon  finding  one 
aspect  to  be  unjust  and  unreasonable). 

Affiliate  Transactions  Final  Rule  Rehearing, 
FERC  Stats.  &  Regs.  1  31,272  at  P  23. 


services  may  be  provided  at  fully  loaded 
cost  as  a  reasonable  proxy  for  market 
price.^‘‘  It  also  explained  that  “making 
fully  loaded  cost  a  proxy  for  market 
price  unnecessarily  clouds  the 
distinction  between  at-cost  and  market 
pricing  embodied  in  [the  Commission’s] 
rules.”  **5  Thus,  consistent  with  our 
determination  in  the  Affiliate 
Transactions  Final  Rule  Rehearing,  we 
will  deny  FP&L’s  request  for 
clarification  in  the  instant  proceeding 
that  fully  loaded  cost  is  a  reasonable 
proxy  for  market  price. 

54.  With  regard  to  FP&L’s  argument 
that  the  Commission  should  make  clear 
that  the  grandfathering  language  in  the 
Affiliate  Transactions  Final  Rule  also 
applies  with  respect  to  the  requirements 
of  Order  No.  697  where  existing  inter¬ 
affiliate  transactions  involving  non¬ 
power  goods  and  services  are 
comparable  to  those  provided  by  a 
centralized  service  company we  note 
that  the  Commission  previously 
addressed  and  rejected  this  argument.  In 
the  Commission’s  order  granting  an 
extension  of  time  in  the  Affiliate 
Transactions  rulemaking  proceeding,®^ 
the  Commission  explained  “[ojur 
‘grandfathering’  of  preexisting  contracts, 
agreements  and  arrangements  was  only 
for  purposes  of  compliance  of  [the 
Affiliate  Transactions  Final  Rule].  To 
the  extent  public  utilities  were  required 
to  comply  with  the  same  or  similar 
pricing  restrictions  pursuant  to  a  merger 
order  or  in  conjunction  with  a  market- 
based  rate  authorization,  our  action  to 
make  Order  No.  707  compliance 
prospective  only  did  not  change  any 
such  obligations  under  other  orders  or 
rules.  That  is,  pricing  restrictions 
imposed  pursuant  to  a  merger  order,  a 
market-based  rate  authorization  order  or 
the  Commission’s  market-based  rate 
rules  are  not  within  the  scope  of  [the 
Affiliate  Transactions  Final  Rule]  and, 
consequently,  the  [Affiliate  Transactions 
Final  Rule]  grandfathering  provision 
does  not  relieve  a  public  utility  of  its 
obligations  under  other  orders  and  rules 
with  respect  to  contracts,  agreements  or 
arrangements  entered  into  prior  to 
March  31,  2008.”®“ 


»*Id.  P  24-31. 

S5/(/.  P31. 

•'“FP&L  March  24,  2008,  Request  for  Oarification 
at  1-3-14. 

Cross-Subsidization  Restrictions  on  Affiliate 
Transactions,  122  FERC  >1  61,280,  at  n.5  (2008). 

'"’/d.  at  n.5.  See  also  Affiliate  Transactions  Final 
Rule  Rehearing,  FERC  Stats.  &  Regs.  1  31,272  at  P 
78. 


3.  Market-Based  Rate  Affiliate 
Restrictions 

Risk  Management  Employees  Lender  the 
No-Conduit  Rule 

Background 

55.  In  Order  No.  697,  with  regard  to 
the  independent  functioning 
requirement  in  the  affiliate  restrictions, 
the  Commission  adopted  a  “no-conduit 
rule”  that  prohibits  a  franchised  public 
utility  with  captive  customers  and  a 
market-regulated  power  sales  affiliate 
from  using  anyone,  including  asset 
managers,  as  a  conduit  to  circumvent 
the  affiliate  restrictions.®®  Otherwise, 
Order  No.  697  did  not  specifically 
address  the  sharing  of  risk  management 
employees. 

56.  On  rehearing  of  Order  No.  697,  the 
Commission  determined  that  “risk 
management  personnel  do  not  fall 
within  the  scope  of  the  independent 
functioning  rule,  so  long  as  they  are 
acting  in  their  roles  as  risk  management 
personnel  rather  than  as  marketing 
function  employees,  as  defined  in  the 
standards  of  conduct.  Of  course,  such 
risk  management  employees  remain 
subject  to  the  no-conduit  rule  and  may 
not  pass  market  information  to 
marketing  function  employees.”.^®® 

Requests  for  Rehearing 

57.  EEI  stated  that  the  Commission’s 
clarification  with  regard  to  risk 
management  personnel  is  consistent 
with  the  Commission’s  focus  in  the 
Commission’s  evolving  standards  of 
conduct  on  clarifying  that  personnel 
who  are  neither  transmission  function 
nor  marketing  function  employees  are 
primarily  governed  by  the  no-conduit 
rule.  However,  EEI  states  that  the 
regulatory  text  of  Order  No.  697,  in  the 
affiliate  restrictions  provisions  at  18 
CFR  35.39(c),  does  not  reflect  this 
clarification  or  fully  reflect  the 
evolution  of  the  standards  of  conduct.  It 
further  states  that  Order  No.  697-A  does 
not  modify  the  regulatory  text  to  reflect 
these  changes. 

58.  Therefore,  EEI  encourages  the 
Commission  to  amend  the  regulatory 
text  at  18  CFR  35.39(c)  to  reflect  that  all 
employees  who  are  neither  transmission 
nor  wholesale  marketing  function 
employees  are  not  within  the  scope  of 
the  independent  functioning  rule,  but 
remain  subject  to  the  no-conduit  rule. 
EEI  argues  that  this  change  would 
conform  regulations  under  Orders  No. 


Order  No.  697,  FERC  Stats.  &  Regs.  1  31,252  at 
P  561  (codified  at  18  CFR  35.39(g)). 

Order  No.  697-A,  FERC  Stats.  &  Regs.  1  31,268 
at  P  256  (citing  Standards  of  Conduct  for 
Transmission  Providers,  Notice  of  Proposed 
Rulemaking,  73  FR  16228  (Marc)v27,  2008),  FERC 
Stats.  &  Regs.  K  32,630  (March  21,  2008). 
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697  and  697-A  to  the  Commission's 
current  approach  in  the  standards  of 
conduct,  moving  away  from  the 
corporate  separation  approach  to  the 
functional  approach,  while  recognizing 
the  need  for  shared  employees.  Further, 
EEI  asserts  that  this  approach  would  be 
consistent  with  the  Commission’s 
statement  in  Order  No.  697  that  “the 
requirements  and  exceptions  in  the 
affiliate  restrictions  should  follow  those 
requirements  and  exceptions  codified  in 
the  standards  of  conduct,  where 
applicable.”  i"’ 

Commission  Determination. 

59.  As  EEI  notes,  the  Commission 
clarified  in  Order  No.  697-A  that  risk 
management  personnel  do  not  fall 
within  the  scope  of  the  independent 
functioning  rule  so  long  as  they  are 
acting  in  their  roles  as  risk  management 
personnel  rather  than  as  marketing 
function  employees,  as  defined  in  the 
standards  of  conduct.  As  an  initial 
matter,  in  response  to  EEl’s  request  for 
rehearing,  we  believe  that  clarification 
of  the  statement  in  Order  No.  697-A 
would  be  helpful.  In  particular,  the 
reference  in  Order  No.  697-A  to 
“marketing  function  employees  as 
defined  in  the  standards  of  conduct” 
may  have  been  misleading  because  the 
affiliate  restrictions  address  franchised 
public  utilities  with  captive  customers 
and  market-regulated  power  sales 
affiliates,  not  “marketing  function 
employees  as  defined  in  the  standards 
of  conduct.”  Accordingly  the 
clarification  in  Order  No.  697-A  should 
not  have  included  the  reference  to 
marketing  function  employees.  When 
the  Commission  stated  that  risk 
management  personnel  do  not  fall 
within  the  scope  of  the  independent 
functioning  rule  so  long  as  they  are 
acting  in  their  roles  as  risk  management 
personnel,  the  intent  was  that  a 
franchised  public  utility  with  captive 
customers  and  its  market-regulated 
power  sales  affiliates  should  be 
permitted  to  share  risk  management 
personnel  subject  to  the  no  conduit  rule. 
In  othei* words,  risk  management 
personnel  may  perform  risk 
management  activities  on  behalf  of  both 
a  franchised  public  utility  with  captive 
customers  and  its  market-regulated 
power  sales  affiliates.  However,  risk 
management  personnel  are  prohibited 
from  acting  as  a  conduit  for  disclosing 
market  information  subject  to  the 
information  sharing  prohibition  in 
section  35.39(d)(1).  With  this 
clarification,  we  do  not  believe  that  it  is 


Id.  (quoting  Order  No.  697,  FERC  Stats.  & 
Regs.  Ti  31,252  at  P  550). 


necessary  to  amend  the  regulatory  text 
at  18  CFR  35.39(c)  as  requested  by  EEI. 

D.  Mitigation 

Protecting  Mitigated  Markets 
Sales  at  the  Metered  Boundary. 
Background. 

60.  In  Order  No.  697,  the  Commission 
stated  that  it  would  continue  to  apply 
mitigation  to  all  sales  in  the  balancing 
authority  area  in  which  a  seller  is  found, 
or  presumed,  to  have  market  power. 
However,  the  Commission  said  it  would 
allow  mitigated  sellers  to  make  market- 
based  rate  sales  at  the  metered  boundary 
between  a  balancing  authority  area  in 
which  a  seller  is  found,  or  presumed,  to 
have  market  power  and  a  balancing 
authority  area  in  which  the  seller  has 
market-based  rate  authority,  under 
certain  circumstances. The 
Commission  also  adopted  a  requirement 
that  mitigated  sellers  wishing  to  make 
market-based  rate  sales  at  the  metered 
boundary  between  a  balancing  authority 
area  in  which  the  seller  was  found,  or 
presumed,  to  have  market  power  and  a 
balancing  authority  area  in  which  the 
seller  has  market-based  rate  authority 
maintain  sufficient  documentation  and 
use  a  specific  tariff  provision  for  such 
sales. 

61.  On  rehearing  in  Order  No.  697-A, 
the  Commission  revised  the  tariff 
language  governing  market-based  rate 
sales  at  the  metered  boundary  to 
conform  with  the  discussion  in  the 
December  14  Clarification  Order 
regarding  use  of  the  term  “mitigated 
market.”  The  Commission  stated  that,  as 
explained  in  the  December  14 
Clarification  Order,  “balancing 
authority  area  in  which  a  seller  is  found, 
or  presumed,  to  have  market  power”  is. 
a  more  accurate  way  to  describe  the  area 
in  which  a  seller  is  mitigated. 

62.  In  addition,  after  considering 
comments  regarding  the  difficulty  of 
determining  and  documenting  intent, 
the  Commission  decided  in  Order  No. 
697-A  to  eliminate  the  intent  element  of 
the  tariff  provision,  which  stated  that 


‘“2  Although  the  Commission  used  the  term 
“mitigated  market”  in  Order  No.  697,  the 
Commission  later  determined  that  “balancing 
authority  area  in  which  a  seller  is  found,  or 
presumed,  to  have  market  power”  is  a  more 
accurate  way  to  describe  the  area  in  which  a  seller 
is  mitigated.  December  14  deification  Order,  121 
FERC  ^  61,260  at  P  7  &  n.lO. 

Order  No.  697,  FERC  Stats.  &  Regs.  *8  31,252 
at  P  817  (citing  North  American  Electric  Reliability 
Corporation,  Glossary  of  Terms  Used  in  Reliability 
Standards  at  2  (2007),  available  at  ftp:// 
n-ww. nerc.com/pub/sys/all_updl/standards/rs/ 
Glossary _02May07.pdf\. 

Id.  P  830. 

•“Order  No.  697-A,  FERC  Stats.  &  Regs.  *8  31,268 
at  P  333. 


“any  power  sold  hereunder  is  not 
intended  to  serve  load  in  the  seller’s 
mitigated  market.”  Because  the 
Commission  eliminated  the  seller’s 
intent  requirement,  it  modified  the  tariff 
provision  to  require  that  “the  mitigated 
seller  and  its  affiliates  do  not  sell  the 
same  power  back  into  the  balancing 
authority  area  where  the  seller  is 
mitigated.”  In  this  regard,  the 
Commission  noted  that  “[t]o  provide 
additional  regulatory  certainty  for 
mitigated  sellers,  the  Commission 
clarified  that  once  the  power  has  been 
sold  at  the  metered  boundary  at  market- 
based  rates,  the  mitigated  seller  and  its 
affiliates  may  not  sell  that  same  power 
back  into  the  mitigated  balancing 
authority  area,  whether  at  cost-based  or 
market-based  rates.”  The 
Commission  also  stated  that  because  it 
was  eliminating  the  intent  requirement, 
it  need  not  address  issues  raised 
regarding  documentation  necessary  to 
demonstrate  the  mitigated  seller’s 
intent. 

63.  Further,  ini  response  to  a  request 
for  clarification  submitted  by  Pinnacle, 
the  Commission  clarified  that  mitigated 
sellers  and  their  affiliates  are  prohibited 
from  selling  power  at  market-based  rates 
in  the  balancing  authority  area  in  which 
a  seller  is  found,  or  presumed,  to  have 
market  power. Accordingly,  the 
Commission  clarified  that  an  affiliate  of 
a  mitigated  seller  is  prohibited  from 
selling  power  that  was  purchased  at  a 
market-based  rate  at  the  metered 
boundary  back  into  the  balancing 
authority  area  in  which  the  seller  has 
been  found,  or  presumed,  to  have 
market  power.  The  Commission  stated 
that  to  the  extent  that  the  mitigated 
seller  or  its  affiliates  believe  that  it  is 
not  practical  to  track  such  power,  they 
can  either  choose  to  make  no  market- 
based  rate  sales  at  the  metered  boundary 
or  limit  such  sales  to  sales  to  end  users 
of  the  power,  thereby  eliminating  the 
danger  that  they  will  violate  their  tariff 
by  re-selling  the  power  back  into  a 
balancing  authority  in  which  they  are 
mitigated. 

Requests  for  Rehearing 

64.  In  response  to  the  Commission’s 
modification  of  the  condition  on  sales  of 
market-based  power  at  the  border 
between  a  mitigated  market  and 
unmitigated  market  to  state  that  “  ‘the 
Seller  and  its  affiliates  [may]  not  sell  the 
same  power  back  into  the  balancing 
authority  area  where  the  seller  is 


P  334. 
at  n.464. 
'"Old.  P  335. 
'00 Id.  P  336. 
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mitigated,’  ”  E.ON  argues  that  the 
Commission  should  delete  this 
condition  imposed  on  border  sales  or 
clarify  (1)  what  is  meant  by  the  term 
“sairie  power”  and  (2)  that  neither  a 
seller  nor  its  affiliate  will  be  found  in 
violation  of  this  condition  if  the  affiliate 
did  not  know  that  it  was  the  “same 
power”  being  sold  into  the  mitigated 
market. 

65.  E.ON  states  that  use  of  the  term 
“same  power”  causes  confusion,  as  it  is 
unclear  what  practical  need  exists  for 
the  condition  generally.”^  E.ON 
submit?  that  the  condition  is 
unnecessary  insofar  as  where  a  given 
seller  is  prohibited  from  selling  market- 
based  power  into  a  given  market,  it  is 
almost  certain  that  any  affiliate  of  that 
seller  is  also  prohibited  from  making 
such  sales,  except  under  an  agreement 
that  predates  the  mitigation  for  that 
market  (a  grandfathered  agreement).”^ 
E.ON  argues  that  in  the  limited  case  of 
such  an  agreement,  the  “same  power” 
condition  need  not  apply  because  sales 
under  such  a  grandfathered  agreement 
are  permitted  to  continue  after  a  finding 
of  market  power  by  the  seller  and  its 
affiliates  because  the  agreement  was  not 
tainted  by  market  power  and/or  the 
buyer  is  protected  from  the  pxercise  of 
market  power.  E.ON  asserts  that  under 
these  circumstances,  there  is  no  reason 
not  to  allow  the  “same  power”  sold  by 

a  mitigated  seller  to  be  resold  into  the 
mitigated  market  by  an  affiliate  under 
such  a  grandfathered  agreement. 

66.  Further,  E.ON  argues  that  the  term 
“same  power”  is  facially  ambiguous  and 
impossible  to  define  or  apply  in  a 
practical  manner.  E.ON  submits  that 
power  cannot  be  “’color  coded’”  so  that 
a  buyer  knows  exactly  the  source  of  the 
power  received.  E.ON  states  that  where 
one  single  transmission  tag  indicates  a 
change  of  specific  transfers  of 
possession  of  a  block  of  power  among 
several  parties,  it  may  be  reasonable  to 
assume  the  power  sold  and  resold  is  the 
“same  power.”  However,  E.ON  argues 
that  beyond  this  limited  situation,  it  is 
unclear  what  the  Commission  would 
consider  to  be  the  “same  power.”  It  asks 
whether  it  is  the  same  power  if  Party  A 
sells  100  MW  to  Party  B  at  Bus  X,  and 
Party  B,  who  is  not  affiliated  with  Party 
A  and  using  a  different  transmission  tag, 
wheels  100  MW  to  Bus  Y  and  then  sells 
100  MW  at  Bus  Y  to  Party  C,  who  is  an 


""E.ON  Rehearing  Request  at  11  (quoting  Order 
No.  697-A,  FERC  Stats.  &  Regs.  H  31,268  at  P  339). 

" '  W.  at  4  (citing  Paralyzed  Veterans  of  Anwr.  v. 
D.C.  Arena  L.P.,  117  F.3d’579.  584  (D.C.  Cir.  1997). 
cert,  denied  sub  nom  Abe  Pollin,  et  al.  v.  Paralyzed 
Veterans  of  Amer..  523  II.S.  1003  (1998)). 

' Id.  at  12  (citing  MidAmerican  Energy  Co.,  123 
FERC  1  61.013,  at  P  37  (2008)). 

Id. 


affiliate  of  Party  A.  E.ON  also  argues 
that  Party  A  and  Party  C  would  have  no 
meaningful  ability  to  avoid  dealing  in 
the  “same  power”  short  of  very' 
unreasonable  steps.  It  asserts  that  Party 
A  and  Party  C  Could  both  cease  making 
border  sales,  or  Party  A  and  Party  C 
could  require  Party  B  to  tell  Party  A 
and/or  Party  C  that  they  are  linked  in 
the  sale  by  Party  B  in  order  to  avoid  this 
risk.  According  to  E.ON,  such  an 
obligation  is  not  assumed  by  parties  in 
any  current  structure  of  power  sales 
transactions,  and  it  would  not  be  a 
burden  the  Commission  should  expect 
Party  B  to  be  willing  to  undertake. 

67.  E.ON  also  contends  that  sellers  of 
power  often  do  not  know  the  ultimate 
fate  of  power  sold,  and  that  a  seller  does 
not  normally  concern  itself  with  the 
buyer’s  ultimate  plans  for  the  power, 
particularly  once  the  seller’s  risk  of  loss 
and  title  has  been  transferred  to  the 
buyer.  It  submits  that  it  is  not  normal 
industry  practice  for  a  seller  of  power  to 
seek  assurances  or  commitments  from  a 
buyer  about  what  the  buyer  intends  to 
do  with  the  power,  and  that  such 
activities  could  raise  antitrust  or  other 
anticompetitive  concerns.”'*  Further,  it 
argues  that  the  Commission  should  not 
assume  each  seller  is  aware  of  all  sales 
and  purchases  of  power  at  the  same 
location  in  the  same  hour  by  its 
affiliates  because  the  affiliate  restriction 
regulations  promulgated  by  the 
Commission  prevent  any  kind  of  sharing 
of  “  ‘market  information’  ”  between  a 

“  ‘franchised  public  utility’  ”  and  its 
“  ‘market-regulated  power  sales 
affiliate.’  ”  E.ON  therefore  contends 
that  two  affiliates  could  theoretically 
deal  in  the  “same  power”  without 
having  any  intent  to  do  so. 

68.  Pinnacle  argues  that  the 
Commission  should  clarify  that  resales 
of  mitigated  border  purchases  are  not 
permanently  banned  from  reentering  the 
mitigated  area.  Specifically,  Pinnacle 
argues  that  the  Commission’s  statement 
that  “an  affiliate  of  a  mitigated  seller  is 
prohibited  from  selling  power  that  was 
purchased  at  a  market-based  rate  at  the 
metered  boundary  back  into  the 
balancing  authority  area  in  which  the 
seller  has  been  found,  or  presumed,  to 
have  market  power”  is  inaccurate  as 
phrased.!”  Pinnacle  asserts  that  this 
statement  appears  to  presume  that 
power  purchased  at  market-based  rates 
from  any  party  cannot  be  resold  at  cost- 
based  rates.  Pinnacle  states  that  it  is  not 
aware  of  any  prohibition  against 


at  14. 

"•'■■/rf.  at  13. 

"'*/d.  at  13-14  (quoting  18  CFR  35.36  et  seq.). 
*"/d.  at  4  (quoting  Order  No.  697-A,  FERC  Stats. 
&  Regs.  <8  31,268  at  P  335). 


purchasing  at  market-based  rates  and’  re¬ 
selling  that  same  power  at  cost-based 
rates  as  long  as  affiliates  are  not  in  the 
chain  of  sale.  Further,  Pinnacle  argues 
that  virtually  all  purchases  by  a 
mitigated  seller  in  its  mitigated  area  will 
be  purchased  at  market-based  rates,  and 
states  that  if  the  Commission’s 
statement  were  true,  it  would  preclude 
mitigated  sellers  from  ever  purchasing 
power  from  any  party  at  the  metered 
boundary  of  its  mitigated  area  to  serve 
wholesale  load  in  the  mitigated  area  at  . 
cost-based  rates.!’® 

69.  In  addition.  Pinnacle  argues  that 
although  the  Commission’s  statement 
that  “[t]o  the  extent  that  the  mitigated 
seller  or  its  affiliates  believe  that  it  is 
not  practical  to  track  such  power,  they 
can  either  choose  to  make  no  market- 
based  rate  sales  at  the  metered  boundary 
or  limit  such  sales  to  sales  to  end  users 
of  the  power,  thereby  eliminating  the 
danger  that  they  will  violate  their  tariff 
by  re-selling  the  power  back  into  a 
balancing  authority  in  which  they  are 
mitigated”  eases  documentation 
requirements  for  real-time  sales. 
Pinnacle  is  concerned  that  such  a 
requirement  will  reduce  liquidity  in  the 
market  by  precluding  longer  term 
market-based  rate  sales  at  the  metered 
boundaries  of  mitigated  sellers.’ 
Pinnacle  states  that  any  long-term  sales 
made,  particularly  to  marketers,  may 
change  hands  multiple  times.  It  also 
argues  that  tracking  power  back  to  the 
original  seller,  and  original  point  of 
purchase,  to  guarantee  that  none  of  the 
energy  it  is  purchasing  was  originally 
part  of  the  long-term  sale  made  by  its 
affiliate  to  the  marketer  will  be  nearly 
impossible  on  a  real-time  basis  when  a 
mitigated  seller  is  trying  to  make  a 
short-term  purchase.  Therefore, 

Pinnacle  argues  that  the  mitigated  seller 
would  effectively  be  precluded  from 
making  anything  other  than  real-time 
sales  to  a  marketer  on  the  slim  chance 
that  some  of  that  power  might  come 
back  into  the  control  area  on  a  short¬ 
term  basis  in  a  subsecment  purchase. 

70.  Further,  Pinnacle  states  that  even 
without  the  intent  requirement,  a  seller 
in  a  long-term  sale  in  many  cases  would 
only  be  able  to  track  the  path  of  the 
power  through  NERC  tags  after  the 
power  is  delivered,  since  for  a  longer 
term  sale,  a  tag  is  not  created  at  the  time 
the  transaction  is  executed.  Pinnacle 
states  that  it  believes  that  counterparties 
will  likely  not  agree  to  limitations  on 
where  the  power  can  sink  on  term  deals, 
particularly  as  neither  Order  No.  697 


"»Id. 
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nor  Order  No.  697-A  require  contractual 
limits.  Pinnacle  explains  that  an 
example  that  illustrates  this  situation 
occurs  “if  APS  sold  power  at  Pinnacle 
Peak  (a  border  of  the  Phoenix  Valley 
Load  Pocket,  the  Pinnacle  West 
Companies’  mitigated  area)  for  a  year  to 
a  marketer,  and  then  later,  on  a  day 
during  the  season  mitigated  for 
[Pinnacle],  APS’s  affiliate  purchased 
power  from  the  same  marketer  to  serve 
load  in  the  Phoenix  Valley  Load  Pocket, 
this  transaction  would  violate  the 
regulations  as  currently  written,  even 
though  there  was  no  intent  to  bring  the 
power  back  into  the  mitigated  area  at 
the  time  of  the  sale.” 

71.  Pinnacle  explains  that  since  there 
is  no  way  to  predict  when  the  power  is 
going  to  be  needed  in  the  mitigated  area 
and  from  whom  it  may  be  purchased, 
the  only  way  to  ensure  that  this  scenario 
does  not  occur  inadvertently  is  for 
mitigated  sellers  to  make  no  market- 
based  rate  sales  at  their  mitigated 
borders  for  anything  other  than  real¬ 
time  sales.  Pinnacle  states  that 
otherwise,  all  of  the  mitigated  affiliates 
{including  the  initial  border  seller) 
would  be  precluded  from  purchasing 
power  anywhere  to  serve  load  in  their 
mitigated  areas  because  they  could  not 
be  sure  that  the  power  was  not 
originally  a  market-based  border  sale.  ’  22 
According  to  Pinnacle,  even  sales  to 
serve  load  outside  the  mitigated  area  are 
not  guaranteed  to  remain  out  of  the 
mitigated  area  since  load  may  decrease 
or  transmission  problems  getting  the 
power  to  the  purchaser’s  load  may 
require  the  purchaser  to  sell  the  power 
back  to  the  mitigated  seller  or  an 
affiliate,  resulting  in  its  possible  return 
to  the  mitigated  area.  On  this  basis. 
Pinnacle  asks  the  Commission  to  clarify 
that  if  a  sale  is  made  at  a  metered 
boundary  point  and  there  is  no 
contemporaneous  arrangement  with  the 
counter-party  to  return  the  power  to  the 
mitigated  market  area,  then  there  is  no 
ongoing  requirement  to  track  the  power 
to  ensure  that  it  never  reenters  the 
mitigated  market  through  an  incidental 
sale. 

72.  Pinnacle  also  submits  that  the 
Commission  erred  by  providing  default 
tariff  language  that  defines  the  mitigated 
area  to  be  a  seller’s  balancing  authority 
area.  Pinnacle  argues  that  the 
Commission  should  clarify  that  the 
default  tariff  language  for  metered 
boundary  sales  is  at  the  boundary  of  the 
mitigated  area.  Pinnacle  curgues  that  not 
all  mitigated  sellers  are  mitigated  in  an 
entire  balancing  authority  area,  and  that 
in  the  case  of  the  Pinnacle  West 


at  e: 
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Companies,  the  Commission  has 
determined  that  the  mitigation  is 
limited  to  the  Phoenix  Valley  Load 
Pocket  (a  small  portion  of  the  APS 
Balancing  Authority  Area)  during  the 
summer  months  only.’ 23  Pinnacle 
requests  that  the  Commission  clarify 
that  the  tariff  provision  is  meant  to 
encompass  only  the  mitigated  area  of 
each  seller,  and  requests  that  the 
Commission  revise  this  language  to  state 
that  “  ‘the  mitigated  seller  and  its 
affiliate  do  not  sell  the  power  back  into 
the  seller’s  mitigated  market’  ”  If  the 
Commission  declines  to  make  this 
revision.  Pinnacle  seeks  rehearing  of  the 
requirement,  arguing  that  restrictions  on 
sales  should  be  limited  to  the  more 
focused  mitigated  area  defined  for 
mitigated  companies  when  the 
mitigation  is  for  less  than  an  entire 
balancing  authority  area.’ 24 

73.  Wisconsin  Electric  states  that  it 
has  a  Commission-approved  market- 
based  rate  tariff  that  permits  it  to  make 
wholesale  sales  at  or  beyond  the 
metered  boundary  of  the  Wisconsin- 
Upper  Michigan  System  (WUMS) 
region,  and  that  provides  that  the 
WUMS  restriction  does  not  apply  to 
Wisconsin  Electric’s  transactions  in  the 
Midwest  ISO  energy  market.  It  requests 
that  the  Commission  clarify,  or  in  the 
alternative,  grant  rehearing  of  Order  No. 
697-A  to  make  clear  that  Order  No. 
697-A  does  not  modify  the  terms  of 
Wisconsin  Electric’s  market-based  rate 
tariff  or  the  manner  in  which  wholesale 
sales  are  conducted  in  the  Midwest  ISO 
energy  market.  Specifically,  Wisconsin 
Electric  argues  that  the  Commission 
should  make  clear  that  Wisconsin 
Electric  remains  able  to  sell  energy  into 
the  Midwest  ISO  energy  market  without 
“at  or  beyond  the  metered  boundary” 
restrictions  or  requirements  to  obtain 
transmission  to  effectuate  the 
transaction. 

74.  In  addition,  Wisconsin  Electric 
argues  that  the  Commission  should 
make  clear  that,  for  bilateral  energy  and 
qapacity  transactions  that  are  not 
covered  by  the  Midwest  ISO  tariff, 
Wisconsin  Electric,  as  a  mitigated  seller 
subject  to  an  “at  or  beyond  the  metered 
boundary”  limitation,  or  the  purchaser 
may  use  network  transmission  service  to 
effectuate  the  sale  at  or  beyond  the 
metered  boundary  if  allowable. 
Wisconsin  Electric  argues  that  while 
network  service  is  normally  used  to 
serve  load  rather  than  make  off-system 
sales,’ 25  the  Commission  should  permit 


W.  at  3  [Pinnacle  West  Capital  Carp.,  120 
FERC  ^  61,153,  at  P  38  (2007),  order  on  compliance 
filing  and  clarification,  122  F^RC  ^  61,035  (2008)). 
^^*ld. 

’25  Id.  at  5  (citing  In  re  SCANA  Corp.,  118  FERC 
H  61,028  (2007)). 


network  service  to  be  used  in  this 
instance.  It  submits  that  mitigated 
sellers  will  be  unable  to  compete  if  they 
are  forced  to  bear  the  costs  of  point-to- 
point  transmission  service  to  transmit 
the  power  to  the  metered  boundary,  and 
further  asserts  that  the  requirement  to 
bear  such  transmission  costs  will  render 
useless  the  ability  to  make  sales  at  the 
metered  boundary,  because  the  point-to- 
point  transmission  costs  layered  on  top 
of  the  energy  and  capacity  costs  would 
likely  render  the  sale  uneconomic. 
Wisconsin  Electric  therefore  concludes 
that  wholesale  customers  in  balaTicing 
authority  areas  in  which  the  mitigated 
seller  is  authorized  to  make  market- 
based  sales  will  be  left  with  fewer 
purchase  options.’ 25 

75.  Finally,  Wisconsin  Electric  argues 
that  the  Commission  should  clarify  that 
the  metered  boundary  will  not  be  the 
entire  Midwest  ISO  footprint  after  the 
Midwest  ISO  ancillary  services  market 
becomes  operational.  In  particular,  it 
states  that  when  the  ancillary  services 
market  becomes  operational,  the 
Midwest  ISO  region  will  become  a 
single  balancing  authority  area,  with  the 
former  balancing  authorities  becoming 
“local  balancing  authorities.”  Thus, 
Wisconsin  Ejectric  concludes  that  the 
WUMS  region  will  consist  of  a 
combination  of  “local  balancing 
authority  areas”  within  the  Midwest 
ISO  balancing  authority  area,  rather 
than  the  current  combination  of 
balancing  authority  areas.  Wisconsin 
Electric  states  that  it  lacks  authority  to 
make  certain  bilateral  market-based  rate 
sales  within  the  WUMS  region  and  is 
authorized  to  make  such  sales  at  or 
beyond  the  metered  boundary  between 
WUMS  and  neighboring  regions. ’22  It 
argues  that  commencement  of 
operations  under  the  ancillary  services 
market  will  have  no  effect  on  Wisconsin 
Electric’s  market  power,  and  that  the 
Commission  should  make  clear  that  the 
same  geographic  boundaries  will 
continue  to  apply  with  respect  to 
Wisconsin  Electric’s  market-based  rate 
authority  after  the  ancillary  services 
market  becomes  operational  so  that 
following  commencement  of  operations 
under  the  ancillary  services  market, 
Wisconsin  Electric  Will  still  be 
permitted  to  make  bilateral  market- 
based  sales  at  or  beyond  the  metered 
boundary  between  WUMS  and 
neighboring  regions,  and  to  make 
market-based  sales  within  the  Midwest 
ISO  energy  market. ’2» 


’26/d. 

’22 /d.  at  6  (citing  Wisconsin  Elec.  Power  Co., 
Docket  No.  ER98-855-009,  (Apr.  18,  2008) 
(unpublislied  letter  order). 

’28/d.  at  6-7. 
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Commission  Determination 

76.  We  appreciate  E.ON’s  concerns 
regarding  the  difficulty  of  defining  the 
term  “same  power.”  For  this  reason,  we 
will  revise  the  tariff  provision  for 
market-based  rate  sales  at  the  metered 
boundary,  which  incorporated  the 
provision  that  the  “Seller  and  its 
affiliates  do  not  sell  the  same  power 
back  into  the  balancing  authority  area 
where  the  seller  is  mitigated,”  to  state 
that  “if  the  Seller  wants  to  sell  at  the 
metered  boundary  of  a  mitigated 
balancing  authority  area  at  market-based 
rates,  then  neither  it  nor  its  affiliates  can 
sell  into  that  mitigated  balancing 
authority  area  from  the  outside.”  A 
seller  that  includes  this  provision  in  its 
market-based  rate  tariff  should  update 
its  tariff  with  the  revised  provision  the 
next  time  that  it  files  revised  tariff 
sheets,  a  triennial  review,  or  a  change  in 
status  report. 

77.  With  regard  to  the  requests  of 
E.ON  and  Pinnacle  that  the  Commission 
clarify  that  neither  a  seller  nor  its 
affiliate  will  be  found  in  violation  of 
this  tariff  provision  if  the  seller’s 
affiliate  did  not  know  that  it  was  the 
“same  power”  being  sold  into  the 
mitigated  market,  as  explained  above, 
we  are  revising  the  tariff  provision  for 
sales  at  the  metered  boundary  to  remove 
the  language  stating  “the  mitigated 
seller  and  its  affiliates  do  not  sell  the 
same  power  back  into  the  balancing 
authority  area  where  the  seller  is 
mitigated”  and  replacing  it  with  “if  the 
Seller  wants  to  sell  at  the  metered 
boundary  of  a  mitigated  balancing 
authority  area  at  market-based  rates, 
then  neither  it  nor  its  affiliates  can  sell 
into  that  mitigated  balancing  authority 
areas  from  the  outside.”  We  note  that 
this  revised  tariff  language  will  prevent 
a  mitigated  seller  making  market-based 
rate  sales  at  the  metered  boundary  from 
selling  power  into  the  mitigated  market 
through  its  affiliates.  In  other  words, 
sellers  may  choose  to  make  no  market- 
based  rate  sales  at  the  metered 
boundary,  or  to  limit  such  sales  to  sales 
to  end  users  of  the  power,  thereby 
eliminating  the  danger  they  will  violate 
their  tariff  by  re-selling  power  back  into 
a  balancing  authority  in  which  they  are 
mitigated.'^”  In  Order  No.  697-A,  in 
response  to  Pinnacle’s  request  for 
clarification  of  Order  No.  697,  the 
Commission  clarified  that  “a  series  of 
transactions  involving  what  Pinnacle 
describes  as  a  ‘coincidental  sale’  that 
may  result  in  an  affiliate  re-selling 
power  back  into  the  balancing  authority 
area  in  which  the  seller  has  been  found. 


»20Order  No.  697-A,  FERC  Stats.  &  Regs.  <8  31.268 
at  P  336. 


or  presumed  to  have  market  power  are 
prohibited  by  Order  No.  697.  This  is 
because  mitigated  sellers  and  their 
affiliates  are  prohibited  from  selling 
power  at  market-based  rates  in  the 
balancing  authority  area  in  which  a 
seller  is  found,  or  presumed,  to  have 
market  power.”  ’-‘o  Order  No.  697-A 
therefore  clarified  that  an  affiliate  of  a 
mitigated  seller  is  prohibited  from 
selling  power  that  was  purchased  at  a 
market-based  rate  at  the  metered 
boundary  back  into  the  balancing 
authority  area  in  which  the  seller  has 
been  found,  or  presumed,  to  have 
market  power. To  provide  additional 
regulatory  certainty  for  mitigated  sellers, 
the  Commission  clarified  that  “once  the 
power  has  been  sold  at  the  metered 
boundary  at  market-based  rates,  the 
mitigated  seller  and  its  affiliates  may 
not  sell  that  same  power  back  into  the 
mitigated  balancing  authority  area, 
whether  at  cost-based  or  market-based 
rates.” 

78.  With  regard  to  Pinnacle’s  assertion 
that  the  Commission’s  statement  at 
paragraph  335  of  Order  No.  697-A  that 
“an  affiliate  of  a  mitigated  seller  is 
prohibited  from  selling  power  that  was 
purchased  at  a  market-based  rate  at  the 
metered  boundary  back  into  the 
balancing  authority  area  in  which  the 
seller  has  been  found,  or  presumed,  to 
have  market  power”  appears  to  presume 
that  power  purchased  at  market-based 
rates  from  any  party  cannot  be  resold  at 
cost-based  rates,  we  clarify  that  entities 
that  are  not  affiliated  with  the  seller 
may  sell  power  back  into  the  mitigated 
market. 

79.  With  regard  to  Pinnacle’s  request 
that  we  clarify  that  the  tariff  language 
for  sales  of  power  at  market-based  rates 
at  the  metered  boundary  is  meant  to 
encompass  only  the  mitigated  area  of 
each  seller,  we  note  that  we  have 
granted  Pinnacle’s  request  to  permit  it  to 
revise  its  tariff  language  for  metered 
boundary  sales  to  replace  “balancing 
authority  area  where  the  seller  is 
mitigated”  with  “seller’s  mitigated 
market.”  However,  we  permitted 
Pinnacle  to  revise  its  tariff  language  in 
this  regard  because  it  is  not  mitigated  in 
an  entire  balancing  authority  area; 
rather  Pinnacle  is  mitigated  in  the 
Phoenix  Valley  Load  Pocket,  a  small 
portion  of  the  APS  balancing  authority 
area,  during  the  summer  months  only. 
We  will  permit  such  tariff  revisions  only 
on  a  case-by-case  basis.  Thus,  other 


P335. 

'3'/d. 

'32 Order  No.  697-A,  FERC  Stats.  &  Regs.  *8  31,268 
at  n.464. 

'33  Arizona  Public  Service  Co.,  Docket  No.  EL08- 
1104-000,  at  1  (July  3,  2008)  (unpublished  letter 
order). 


mitigated  sellers  seeking  to  modify  their 
tariffs  in  this  regard  must  submit  a  filing 
at  the  Commission  pursuant  to  section 
205  of  the  FPA,  and  should  explain  why 
they  should  be  permitted  to  revise  their 
tariff  language  for  sales  of  power  at 
market-based  rates  at  the  metered 
boundary. 

80.  With  regard  to  Wisconsin 
Electric’s  arguments  on  rehearing,  we 
grant  Wisconsin  Electric’s  request  for 
clarification  that  Order  No.  697-A  did 
not  modify  the  terms  of  Wisconsin 
Electric’s  market-based  rate  tariff  (which 
allowed  Wisconsin  Electric  to  sell 
energy  into  the  Midwest  ISO  energy 
market  without  “at  or  beyond  the 
metered  boundary”  restrictions)  or  the 
manner  in  which  wholesale  sales  are 
conducted  in  the  Midwest  ISO  energy 
market,  We  further  note  that, 
subsequent  to  the  filing  of  its  rehearing 
request  in  this  proceeding,  the 
Commission  accepted  a  tariff  filing  by 
Wisconsin  Electric  that  removed  from 
its  market-based  rate  tariff  the  provision 
prohibiting  Wisconsin  Electric  from 
making  bilateral  market-based  rate  sales 
in  WUMS.i:« 

81.  With  regard  to  Wisconsin 
Electric’s  request  for  clarification  that 
the  same  geographic  boundaries  will 
continue  to  apply  with  respect  to 
Wisconsin  Electric’s  market-based  rate 
authority  after  the  Midwest  ISO 
ancillary  services  market  becomes 
operational,  so  that  following 
commencement  of  operations  under  the 
Midwest  ISO  ancillary  services  market  . 
Wisconsin  Electric  will  still  be 
permitted  to  make  bilateral  market- 
based  sales  at  or  beyond  the  metered 
boundary  between  WUMS  and 
neighboring  regions  and  to  make 
market-based  sales  within  the  Midwest 
ISO  energy  market,  we  find  that  this 
request  for  clarification  is  moot.  As 
explained  above,  the  Commission 
accepted  Wisconsin  Electric’s  filing 
removing  the  tariff  restriction 
prohibiting  it  from  making  market-based 
rate  sales  in  WUMS.’-^*'  Thus,  Wisconsin 
Electric  is  no  longer  subject  to  a 
limitation  that  bilateral  sales  at  market- 
based  rates  must  be  made  at  the  metered 
boundary  between  WUMS  and 
neighboring  regions.  Similarly, 
Wisconsin  Electric’s  request  for 
clarification  that,  for  bilateral  energy 
and  capacity  transactions  that  are  not 
covered  by  the  Midwest  ISO  tariff, 
Wisconsin  Electric,  as  a  mitigated  seller 
subject  to  an  “at  or  beyond  the  metered 


i:t4  iVisconsin  Electric  Power  Co.,  110  FERt; 

<8  61,340,  reh’g  denied.  111  FERC  *8  61,361  (200.';). 

us  iVisconsin  Electric  Power  Company,  Docket 
No.  ER08-1176-000  (Aug.  22,  2008)  (unpublislied 
letter  order). 
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boundary”  limitation,  or  the  purchaser 
may  use  network  transmission  service  to 
effectuate  the  sale  at  or  beyond  the 
metered  boundary  if  allowable  is  also 
moot  in  light  of  the  removal  of  the 
WUMS  restriction  in  Wisconsin 
Electric’s  tariff. 

82.  To  the  extent  that  Wisconsin 
Electric  is  also  asking  on  rehearing  that 
the  Commission  clarify  that  any 
mitigated  seller  with  authority  to  make 
sales  at  the  metered  boundary  may  use 
its  network  transmission  service  (as 
opposed  to  point-to-point  service)  to 
transport  the  electric  energy  to  or 
beyond  the  metered  boundary  to  the 
extent  that  transmission  service  is 
necessaiy  to  engage  in  wholesale  sales 
at  or  beyond  the  metered  boundary,  we 
will  deny  that  request.  The  Commission 
rejected  a  similar  argument  by 
Oklahoma  Gas  &  Electric  (OG&E)  in 
Order  No.  697-A,  and  Wisconsin 
Electric  has  failed  to  persuade  us  on 
rehearing  that  our  determination  in  that 
regard  was  in  error.  Similar  to  the 
arguments  raised  by  Wisconsin  Electric, 
OG&E  claimed  that  a  mitigated  seller’s 
ability  to  compete  will  be  undermined 
if  it  attempts  to  transact,  with  a 
purchaser  willing  to  use  the  purchaser’s 
existing  network  transmission  service. 
OG&E  complained  that  because  a 
mitigated  seller  must  incur  transmission 
costs  to  deliver  the  power  in  this 
scenario  to  the  metered  boundary  rather 
than  simply  to  a  generator  bus  in  the 
balancing  authority  area  in  which  q 
seller  is  found,  or  presumed,  to  have 
market  power,  the  mitigated  seller 
would  be  unable  to  bid  on  a  “power 
only”  basis  and  would  be  forced  to  pay 
an  additional  transmission  cost  that  is 
redundant  due  to  the  purchaser’s  ability 
to  use  its  network  service  if  the 
mitigated  seller  could  sell  at  the 
generator  bus.  In  response  to  these 
arguments,  the  Commission  found  that 
OG&E’s  concern  regarding  mitigation 
undermining  a  seller’s  ability  to 
compete  fails  to  appreciate  that 
mitigated  sellers  are  prohibited  from 
making  sales  at  a  generator  bus  in  that 
particular  balancing  authority  area 
because  they  have  been  shown  to  have, 
or  conceded,  market  power  in  that 
market  area.  The  Commission  stated 
that  OG&E  had  failed  to  adequately 
address  how  the  Commission  could 
effectively  monitor-sales  at  generator 
bus  locations  to  ensure  that  improper 
sales  are  not  being  made  in  the 
balancing  authority  area  in  which  a 
seller  is  found,  or  presumed,  to  have 
market  power.  In  this  regard,  the 
Commission  reiterated  that  commenters 
in  the  rulemaking  proceeding  had  noted 
the  complex  administrative  problems 


that  would  be  associated  with  trying  to 
monitor  compliance  with  such  a 
policy.  ’  The  Commission  explained 
that  mitigated  sellers  thus  lose  the 
privilege  of  market-based  rate  sales  at 
generator  bus  locations  within  a 
balancing  authority  area  in  which  a 
seller  is  found  or  presumed  to  have 
market  power,  and  that,  unlike  sales  at 
the  generation  bus  bar  within  a 
mitigated  balancing  authority  area,  sales 
made  at  the  metered  boundary  for 
export  do  lend  themselves  to  being 
monitored  for  compliance,  and  these 
sales  do  not  unduly  disadvantage 
customers  or  competitors. 

E.  Implementation  Process 
1.  Category  1  and  2  Sellers 
Background 

83.  In  Order  No.  697,  the  Commission 
created  a  category  of  market-based  rate 
sellers  (Category  1  sellers)  that  are 
exempt  from  the  requirement  to 
automatically  submit  updated  market 
power  analyses.  These  Category  1  sellers 
include  “wholesale  power  marketers 
and  wholesale  power  producers  that 
own  or  control  500  MW  or  less  of 
generation  in  aggregate  per  region;  that 
do  not  own,  operate  or  control 
transmission  facilities  other  than 
limited  equipment  necessary  to  connect 
individual  generating  facilities  to  the 
transmission  grid  (or  have  been  granted 
waiver  of  the  requirements  of  Order  No. 
888,  FERf:  Stats.  &  Regs.  %  31,036);  that 
are  not  affiliated  with  anyone  that  owns, 
operates  or  controls  transmission 
facilities  in  the  same  region  as  the 
seller’s  generation  assets;  that  are  not 
affiliated  with  a  franchised  public 
utility  in  the  same  region  as  the  seller’s 
generation  assets;  and  that  do  not  raise 
other  vertical  market  power  issues.” 
Market  power  concerns  for  Category  1 
sellers  will  be  monitored  through  the 
change  in  status  reporting 
requirement  and  through  ongoing 
monitoring  by  the  Commission’s  Office 
of  Enforcement.  Category  2  sellers  (all 
sellers  that  do  not  qualify  for  Category 
1)  are  required  to  file  regularly 
scheduled  updated  market  power 
analyses  in  addition  to  change  in  status 
reports. 

84.  In  addition,  to  ensure  greater 
consistency  in  the  data  used  to  evaluate 
Category  2  sellers,  the  Commission 
modified  the  timing  for  the  submission 


>37 Order  No.  697-A,  FERC  Stats.  &  Regs.  1  31,268 
at  P  320  (citing  Order  No.  697,  FERC  Stats.  &  Regs. 

1  31,252  at  P  818). 

'  P  322-23. 

>39  18  CFR  35.36(a)(2). 
xnSee  18  CFR  35.42. 


of  updated  market  power  analyses. 

Order  No.  697  requires  analyses  to  be 
filed  for  each  seller’s  region  on  a  pre¬ 
determined  schedule,  rotating  by 
geographic  region  where  two  regions  are 
reviewed  each  year,  with  the  cycle 
repeating  every  three  years. ’^2 

85.  On  rehearing  in  Order  No.  697-A, 
the  Commission  upheld  its 
determination  to  create  a  category  of 
market-based  rate  sellers  (Category  1 
sellers)  that  are  exempt  from  the 
requirement  to  automatically  submit 
updated  market  power  analyses  and  its 
decision  to  adopt  a  regional  review.  The 
Commission  also  clarified,  consistent 
with  its  December  14  Clarification 
Order,  that  revised  Appendix  D  to  Order 
No.  697-A  makes  clear  that 
transmission  owners  and  their  affiliates 
have  earlier  filing  periods  than  the  other 
entities  required  to  file  in  each 

region. ’'*2 

Requests  for  Rehearing 

86.  Wisconsin  Electric  requests  that 
the  Commission  clarify  that  Wisconsin 
Electric’s  triennial  market  power  update 
filing  is  due  when  all  Category  2  sellers 
other  than  transmission  owners  or  their 
affiliates  are  obligated  to  make  such 
filings.  Wisconsin  Electric  states  that  it 
transferred  ownership  of  its 
transmission  facilities  to  American 
Transmission  Company,  LLC  (American 
Transmission  Company).  Thus,  it  argues 
that  it  is  not  a  transmission  owner  and 
is  not  affiliated  with  a  transmission 
owner  with  market-based  rate  authority, 
and  therefore  its  next  triennial  filing 
would  be  due  in  June  2009.^'’"* 

Commission  Determination 

87.  We  will  grant  Wisconsin  Electric’s 
request,  and  clarify  that  because 
Wisconsin  Electric  has  divested  its 
transmission  to  American  Transmission 
Company, Wisconsin  Electric  falls 
within  the  category  of  all  other  Category 
2  sellers  in  the  Central  region. 
Accordingly,  Wisconsin  Electric  must 
submit  its  updated  market  power 
analysis  at  the  Commission  at  the  same 
time  non-transmission  owning  utilities 


>41  Previously,  updated  market  power  analyses 
were  submitted  within  three  years  of  any  order 
granting  a  seller  market-based  rate  authority,  and 
every  three  years  thereafter. 

>‘•3  See  Order  No.  697,  FERC  Stats.  &  Regs. 

Tl  31,252  at  Appendix  D,  The  regions  include  the 
Northeast,  Southeast,  Central,  Southwest  Power 
Pool,  Southwest,  and  Northwest. 

>‘>3  Order  No.  697-A,  FERC  Stats.  &  Regs.  "J  31,268 
at  P  374  (citing  December  14  Clarification  Order, 

121  FTIRC  ^  61.260  at  P  9). 

>■*•*  Wisconsin  Electric  Rehearing  Request  at  7. 

>45  Wisconsin  Electric  Power  Co.,  90  FERC 
H  61,346  (2000). 
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in  the  Central  region  file  their  updated 
market  power  analyses. i"**’ 

2.  Market-Based  Rate  Tariff 
Clarifications 

Background 

88.  In  Appendix  C  of  Order  No.  697, 
the  Commission  provided  certain 
standard  tariff  provisions  that  sellers 
must  include  in  their  market-based  rate 
tariffs  to  the  extent  they  are  applicable 
based  on  the  services  provided  by  the 
seller.  The  Commission  stated  that  it 
will  post  these  provisions  on  its  Web 
site  and  update  them  as  appropriate. 

In  Order  No.  697-A,  the  Commission 
clarified  that  if  a  seller  makes  sales  of 
ancillary  services  in  certain  RTO/ISOs, 
the  seller  must  include  the  standard 
ancillary  services  provision(s)  in  its 
tariff,  as  applicable,  without 
variation, 

Requests  for  Rehearing 

89.  With  respect  to  the  standard 
applicable  ancillary  service  tariff 
provision(s)  set  forth  in  Appendix  C  to 
Order  No.  697-A,  EEI  states  that 
Appendix  C  has  not  yet  been  updated  to 
reflect  that  the  Commission  has 
approved  the  market  power  study 
performed  by  the  Midwest  ISO 
Independent  Market  Monitor.  EEI 
encourages  the  Commission  to  add 
Midwest  ISO  to  Appendix  C,  with  an 
effective  date  matching  the  start  of  the 
market, 

Commission  Determination 

90.  The  tariff  provision  for  the 
Midwest  ISO  ancillary  services  market 
has  been  included  in  Appendix  C  and 
is  available  on  the  Commission’s  Web 
site.i  ’’"  The  effective  date  of  the  tariff 
sheet  with  the  required  tariff  provision 
for  the  Midwest  ISO  ancillary  services 
market  should  match  the  start  date  of 
the  Midwest  ISO  ancillary  services 
market  accepted  by  the  Commission. 

F.  Clarifications  of  the  Commission ’s 
Regulations 

91.  In  Order  No.  697-A,  the 
Commission  found  that  based  on  its 
further  consideration  of  the  regulations. 


’^'•Order  No.  697-A,  FERC  Stats.  &  Regs,  t  31,268 
at  Appendix  D-2. 

'■•^Order,  No.  697,  FERC  Stats.  &  Regs,  H  31,252 
at  P  918. 

P  387  (citing  Order  No.  697,  FERC  Stats. 

&  Regs.  "5  31,252  at  P  916-917;  Appendix  C  (for  a 
listing  of  the  standard  ancillary  services 
provisions);  Niagara  Mohawk  Power  Corp.,  121 
FERC  1  61,275,  at  P  14  &  n.22  (2007)  (directing 
seller  to  conform  with  Appendix  C)). 

'■•“EEI  Rehearing  Request  at  18. 

http://www.ferc. gov/industries/electric/gen- 
mfo/n\br. tariff. asp. 


several  provisions  should  be  changed  to 
provide  additional  clarity. 

Triggering  Events  for  Change  in  Status 
Filings 

Background 

92.  In  Order  No.  697,  the  Commission 
adopted  a  regulation  requiring  sellers  to 
timely  report  to  the  Commission  any 
change  in  status  that  would  reflect  a 
departure  from  the  characteristics  the 
Commission  relied  upon  in  granting 
market-based  rate  authority.  In 
particular,  §  35.42  specifies  that  a 
change  in  status  includes,  but  is  not 
limited  to,  “ownership  or  control  of 
generation  capacity  that  results  in  net 
increases  of  100  MW  or  more.’’  ’^2 

93.  Upon  further  consideration,  in 
Order  No.  697-A,  the  Commission 
clarified  that  a  change  in  status  also 
includes  long-term  firm  capacity 
purchases  that  result  in  net  increases  of 
100  MW  or  more.  The  Commission 
explained  that  this  is  consistent  with  a 
seller’s  obligation  to  include  long-term 
firm  capacity  purchases  in  determining 
uncommitted  capacity,  which  is  used  in 
the  indicative  screens. The 
Commission  stated  that  revision  to  the 
regulation  is  appropriate  because  the 
Commission’s  April  14  Order, 
reaffirmed  in  Order  No.  697,  stated  that 
uncommitted  capacity  is  determined 
“by  adding  the  total  nameplate  or 
seasonal  capacity  of  generation  owned 
or  controlled  through  contract  and  firm 
purchases,  less  operating  reserves, 
native  load  commitments  and  long-term 
firm  sales.”  Thus,  the  Commission 
explained  that  long-term  firm  capacity 
purchases  that  result  in  net  increases  of 
100  MW  or  more  are  a  “departure  from 
the  characteristics  the  Commission 
relied  upon  in  granting  market-based 
rate  authority.”  Accordingly,  the 
Commission  revised  §  35.42(a)(1)  so  that 
a  change  in  status  includes,  but  is  not 
limited  to,  “ownership  or  control  of 
generation  capacity  and  long-term  firm 
purchases  of  generation  capacity  that 
result  in  net  increases  of  100  MW  or 
more.”  The  Commission  stated  that 
because  sellers  may  not  have  been  on 
notice  that  this  was  the  Commission’s 
intent,  it  will  not  hold  any  sellers 
responsible  for  failure  to  report  such 
changes  in  status  prior  to  the  effective 
date  of  this  order,  which  will  be  30  days 
after  issuance  in  the  Federal  Register.'-’’^ 


•51  Order  No.  697-A,  FERC  Stats.  &  Regs.  I  31,268 
at  P  527. 

152  W.  P  528. 

155 /d.  p  530  (citing  April  14  Order,  107  FERC 
II  61,018  at  P  95,  100). 

15''  Id.  (citing  Order  No.  697,  FERC  Stats.  &  Regs. 

1  31,252  at  P  38)  (footnote  omitted). 

155/d.  P531. 


Requests  for  Rehearing 

94.  EPS  A  requests  that  the 
Commission  clarify  Order  No.  697-A’s 
inclusion  of  long-term  capacity 
purchases  as  a  trigger  for  changes  in 
status  filings. 

95.  EPS  A  argues  that  although  the 
Commission  intended  to  provide 
additional  clarity,  the  Commission’s 
new  reference  to  “long-term  firm 
capacity  purchases”  is  more  confusing 
than  illuminating.  It  argues  that  capacity 
purchases,  which  are  distinct  from 
energy  purchases,  are  found  primarily 
in  RTOs/LSOs  with  forward  capacity 
markets,  and  less  frequently,  in  bilateral 
transactions  with  load  serving  entities 
that  require  additional  capacity  for 
planning  purchases.  EPSA  asserts  that 
the  April  14  Order,  on  which  the 
Commission  relies,  appears  to  be  both 
broader  in  one  respect  than  the  new 

§  35.42(a)(1)  requirement,  and  narrower 
in  another.  First,  according  to  EPSA,  the 
relevant  portion  of  the  April  14  Order 
appears  to  address  long-term  energy  and 
capacity  transactions,  both  of  which  fall 
into  the  ambit  of  firm  purchases  of 
generation,  while  Order  No.  697-A 
appears  to  focus  solely  on  long-term 
firm  capacity  purchases.  Second,  EPSA 
argues  that  the  April  14  Order  appears 
to  require  the  element  of  control  in  the 
calculation  of  uncommitted  capacity, 
while  the  modification  to  §  35.42(a)(1) 
promulgated  in  Order  No.  697-A 
appears  to  place  all  “  ‘long-term  firm 
purchases  of  generation  capacity’  ”  into 
the  calculation,  regardless  of  control.*’’^ 

96.  EPSA  argues  that  to  the  extent  the 
Commission  intended  to  include  all 
long-term  firm  energy  purchases  in 
cumulating  generation  increases,  or  to 
include  all  long-term  firm  capacity  and 
energy  purchases  regardles6.of  control, 
this  aspect  of  Order  No.  697-A  appears 
inconsistent  with  the  Commission’s 
prior  orders.  Specifically,  EPSA  asserts 
that  in  the  Order  No.  652  rehearing 
order,  the  Commission  clarified  that 

“  ‘to  the  extent  *  *  *  a  contract  for  a 
fixed  quantity  delivered  energy  does  not 
confer  control,  it  need  not  be  reported 
[as  a  change  in  status].’  ”  EPSA  also 
states  that  more  recently,  the 
Commission  concluded  that  the  sale  of 
a  firm  liquidated  damages  (LD)  energy 
product  under  the  EEI  Master  Power 
Purchase  and  Sale  Agreement  “  ‘would 
not  reflect  a  departure  from  the 
characteristics  the  Commission  relied 


•56ESPA  Rehearing  Request  at  28  (citing  Order 
No.  697-A,  FERC  Stats.  &  Regs.  H  31,268  at  P  530- 
31). 

'52/(/.  at  29  (quoting  Peporting  Requirement  for 
Changes  in  Status  for  Public  Utilities  with  Market- 
Based  Rate  Authority,  111  FERC  1  61,413,  at  P  12 
(2005)  (rehearing  of  Order  No.  652). 
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upon  in  granting  market^based  rate 
authority  and  therefore  would  not 
necessitate  the  filing  of  a  change  in 
status  report’  ”  because  the  product  “  ‘by 
itself  gives  the  purchaser  only  a  right  to 
receive  energy  and  thus  no  rights  that 
would  allow  the  purchaser  to  control 
generation  capacity.’  ”  i’’” 

97.  EPSA  therefore  requests  guidance 
with  respect  to  the  following  questions 
in  order  to  facilitate  full  compliance 
with  the  Commission’s  change  in  status 
reporting  regulations:  (1)  Does  the 
change  articulated  in  Order  No.  697-A 
require  sellers  to  include  only  long-term 
firm  capacity  purchases  in  their 
cumulative  generation  count  for  change- 
in-status  purposes,  or  are  they  to 
include  long-term  firm  energy  purchases 
as  well?  (2)  If  sellers  are  to  include  only 
long-term  firm  capacity  purchases  in 
their  cumulative  generation  count,  did 
the  Commission  intend  this  terminology 
to  encompass  transactions  in  addition  to 
the  traditional  capacity  purchases  as 
outlined  above?  (3)  If  sellers  are  to 
include- long-term  firm  energy  purchases 
in  their  cumulative  generation  counts 
for  change-in-status  purchases,  are  they 
to  include  all  long-term  firm  energy 
purchases  or  only  those  that  confer 
some  element  of  control,  as  implied  by 
the  Commission’s  April  14  Order,  its 
order  on  rehearing  of  Order  No.  652, 
and  in  the  recent  Integrys  decision?  and 
(4)  If  only  contracts  that  confer  control 
are  to  be  included  (whether  capacity 
only,  or  energy  and  capacity),  are 
entities  with  market-based  rates 
permitted  to  exclude  from  their 
calculation  those  long-term  firm  energy 
contracts  that  contain  either  liquidated 
damage  provisions  or  other  provisions 
that  permit  the  seller  to  retain  a 
complete  and  unrestricted  right  to 
choose  a  generating  resource  or  a 
monetized  replacement  resource?  ’ 

98.  EPSA  submits  that  how  the 
Commission  addresses  these  questions 
will  not  only  impact  change  in  status 
reporting,  but  will  also  have  significant 
bearing  on  the  data  sellers  assemble  and 
analyze  in  their  updated  market  power 
analyses  to  the  extent  “long-term  firm 
purchases’’  and  “long-term  firm  sales’’ 
(as  listed  on  the  Commission’s  standard 
screen  format  for  the  pivotal  supplier 
analysis)  are  no  longer  limited  to 
transactions  which  confer  control,  or 
alternatively  are  limited  to  capacity 
purchases  and  sales  only.^*’” 


(quoting  Integrys  Energy  Group,  Inc.,  123 
FERC  1  61,034,  at  P  11  (2008)  U'ntegrys)). 

‘S3W.  at  29-30. 

’«>/d.  at  30. 


Commission  Determination 

99.  In  response  to  the  first  question 
posed  by  EPSA  regarding  whether  Order 
No.  697-A  requires  sellers  to  include 
long-term  energy  purchases  in  addition 
to  long-term  firm  capacity  purchases  in 
their  cumulative  generation  count  for 
change-in-status  purposes,  we  find  that 
to  the  extent  a  contract  for  a  fixed 
quantity  of  delivered  energy  does  not 
confer  control,  it  need  not  he 
reported. i*"’’  Consistent  with  the 
Commission’s  determination  in  Integra's 
that  the  sale  of  a  “Firm  (LD)’’  product, 
as  defined  in  the  EEI  Master  Power 
Purchase  &  Sale  Agreement,  by  itself 
gives  the  purchaser  only  a  right  to 
receive  energy  and  thus  no  rights  that 
would  allow  the  purchaser  to  control 
generation  capacity,  we  reiterate  that  the 
sale  of  the  Firm  (LD)  product  would  not 
reflect  a  departure  from  the 
characteristics  the  Commission  relied 
upon  in  granting  market-based  rate 
authority  and  therefore  would  not 
necessitate  the  filing  of  a  change  in 
status  report.  We  note  that  in 
reaching  this  determination,  the 
Commission  relied  on  the 
representations  of  Integrys  Energy 
Group,  Inc.  that  the  purchaser  under  a 
Firm  (LD)  product  has  no  ability  to 
withhold  energy  from  the  market  or 
otherwise  use  the  product  as  part  of  a 
capacity  withholding  strategy. por 
example,  the  Commission  relied  on  the 
fact  that  the  purchaser  cannot  force  the 
seller  to  back  down  the  output  of  any 
generator,  and  the  fact  that  if  the 
purchaser  refuses  to  receive  delivery, 
that  refusal  does  not  keep  the  power 
from  entering  the  market  because  the 
seller  has  the  right  to  resell  the  Firm 
(LD)  product,  as  well  as  to  receive 
damages  from  the  purchaser.  However, 
to  the  extent  a  long-term  energy 
purchase  would  allow  the  purchaser  to 
control  generation  capacity,  it  needs  to 
be  reported.  A  determination  of  whether 
a  long-term  firm  energy  purchase 
confers  control  over  generation  capacity 
to  the  purchaser  must  be  based  on  a 
review  of  the  totality  of  the 
circumstances  on  a  fact-specific  basis. 
Therefore,  sellers  who  are  uncertain  as 
to  whether  they  must  include  long-term 
energy  purchases  in  their  cumulative 
generation  count  because  the  facts  and 
circumstances  surrounding  their  long- 


Integrys,  123  FERC  H  61,034  at  P  11  (regarding 
energy  only  contract,s  in  Reporting  Requirement  for 
Changes  in  Status  for  Public  Utilities  with  Market- 
Based  Rate  Authority,  111  FERC  ^  61,413,  at  P  12 
(2005)  (rehearing  of  Order  No.  652)  the  Commission 
concluded  that  “  ‘to  the  extent  *  *  *  a  contract  for 
a  fixed  quimtity  of  delivered  energy  does  not  confer 
control,  it  need  not  be  reported.'  ”). 

Id. 

"‘^/d.  P7. 


term  energy  purchase(s)  differ  from  the 
facts  relied  on  by  the  Commission  in  the 
Integrys  order  will  need  to  obtain 
guidance  from  the  Commission  by 
making  a  filing  at  the  Commission. 
Sellers  will  need  to  provide  information 
on  the  facts,  terms  and  circumstances 
concerning  the  long-term  energy 
purchase(s)  in  their  filing.  The 
Commission  will  evaluate  each  such 
filing  on  a  case-by-case  basis  and  will 
make  a  determination  based  on  those 
specific  facts  and  circumstances. 

100.  With  regard  to  EPSA’s  second 
question  concerning  whether  sellers  are 
to  include  only  long-term  firm  capacity 
purchases  in  their  cumulative 
generation  count,  and  whether  the 
Commission  intended  this  terminology 
to  encompass  transactions  in  addition  to 
traditional  capacity  purchases,  we 
clarify  that  as  the  Commission 
explained  in  Integrys,  where  a  purchase 
“does  not  result  in  a  transfer  of  control 
of  generation  capacity  to  the  purchaser” 
it  does  not  have  to  be  reported  by  the 
purchaser  in  a  change  in  status  report 
under  the  Commission’s  regulations.  '**"* 
However,  we  note  that  the 
Commission’s  finding  in  Integrys  was 
limited  to  the  facts  described  by  the 
Integrys  group,  and  was  dependent  on 
the  specific  terms  and  conditions  for  a 
Firm  (LD)  product,  as  defined  by  the  EEI 
Master  Power  Purchase  and  Sale 
Agreement.  Thus,  as  the  Commission 
explained  in  Integrys,  different  or 
additional  facts,  terms,  or  conditions 
could  change  the  Commission’s  analysis 
of  whether  other  types  of  transactions 
transfer  control  of  generation  capacity  to 
the  purchaser."*'* 

101.  With  regard  to  EPSA’s  third 
question  (if  sellers  are  to  include  long¬ 
term  firm  energy  purchases  in  their 
cumulative  generation  counts  for  change 
in  status  purchases,  are  they  to  include 
all  long-term  firm  energy  purchases  or 
only  those  that  confer  some  element  of 
control),  we  clarify  that,  as  stated  above, 
only  long-term  firm  energy  purchases 
that  confer  some  element  of  control 
must  be  included  in  a  seller’s 
cumulative  generation  counts  for  change 
in  status  reports.""'  A  long-term  firm 
energy  purchase  by  itself  gives  the 
purchaser  only  a  right  to  receive  energy 
and  thus  no  rights  that  would  allow  the 
purchaser  to  control  generation 
capacity.""’  As  explained  above,  a 
determination  of  whether  a  long-term 
firm  energy  purchase  confers  control 


See  id. 

'^^Id. 

Id.  (citing  Reporting  Requirement  for  Changes 
in  Status  for  Public  Utilities  with  Market-Based 
Rate  Authority,  111  FERC  H  61,413  at  P  12). 
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over  generation  capacity  must  be  based 
on  a  review  of  the  totality  of  the 
circumstances  on  a  fact-specific  basis. 

102.  EPSA’s  fourth  question  (if  only 
contracts  that  confer  control  are  to  be 
included  in  their  cumulative  generation 
count  (whether  capacity  only,  or  energy 
and  capacity),  are  entities  with  market- 
based  rates  permitted  to  exclude  from 
their  calculation  those  long-term  firm 
energy  contracts  that  contain  either 
liquidated  damage  provisions  or  other 
provisions  that  permit  the  seller  to 
retain  a  complete  and  unrestricted  right 
to  choose  a  generating  resource  or  a 
monetized  replacement  resource) 
requires  a  fact-specific  determination. 

As  the  Commission  explained  in 
Integrys,  different  or  additional  facts, 
terms,  or  conditions  could  change  the 
Commission’s  analysis.  Thus,  whether 
long-term  firm  energy  contracts  that 
contain  either  liquidated  damage 
provisions  or  other  provisions  that 
permit  the  seller  to  retain  a  complete 
and  unrestricted  right  to  choose  a 
generating  resource  result  in  a  transfer 
control  of  generation  capacity  to  the 
purchaser  is  an  issue  to  be  determined 
on  a  case-by-case  basis. We  will  not 
make  a  generic  finding  on  whether 
contracts  with  such  provisions  are 
exempt  from  being  included  in  a 
market-based  rate  seller’s  cumulative 
MW  total  for  change  in  status  reports, 

III.  Information  Collection  Statement 

103.  The  Office  of  Management  and 
Budget  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by  an 
agency.^7”  Tbe  Final  Rule’s  revisions  to 
the  information  collection  requirements 
for  market-based  rate  sellers  were 
approved  under  OMB  Control  Nos. 
1902-0234.  While  this  order  clarifies 
aspects  of  the  existing  information 
collection  requirements  for  the  market- 
based  rate  program,  it  does  not  add  to 
these  requirements.  Accordingly,  a  copy 
of  this  order  will  be  sent  to  OMB  for 

>  informational  purposes  only. 

IV.  Document  Availability 

104.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 


Id.  Although  EPSA  also  asked  this  question  in 
connection  with  contractual  provisions  that  permit 
the  seller  to  retain  a  complete  and  unrestricted  right 
to  choose  a  “monetized  replacement  resource,” 
EPSA  does  not  define  the  term  “monetized 
replacement  resource"  in  its  rehearing  request.  As 
a  result,  we  do  not  include  that  term  in  our 
response  above. 

'"’’Reporting  Requirement  for  Changes  in  Status 
for  Public  Utilities  with  Market-Based  Rate 
Authority,  111  FERC  1  61.413,  at  P  12  (2005). 

"'“5  CFR  1320.11. 


view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC’s  Home  Page  [http://www.ferc.gov] 
and  in  FERC’s  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A,  Washington,  DC 
20426. 

105.  From  FERC’s  Home  Page  on  the 
Internet,  this  information  is  available  on 
eLibrary.  The  full  text  of  this  document 
is  available  on  eLibrary  in  PDF  and 
Microsoft  Word  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  document  in  eLibrary,  type  the 
docket  number  excluding  the  last  three 
digits  of  this  document  in  the  docket 
number  field. 

106.  User  assistance  is  available  for 
eLibrary  and  the  FERC’s  Web  site  during 
normal  business  hours  from  FERC 
Online  Support  at  202-502-6652  (toll 
free  at  1-866-208-3676)  or  e-mail  at 
ferconlinesupport@ferc.gov,  or  the 
Public  Reference  Room  at  (202)  502- 
8371,  TTY  (202)  502-8659.  E-mail  the 
Public  Reference  Room  at 
public.referenceroom@ferc.gov. 

V.  Effective  Date 

-107.  Changes  to  Order  No.  697-A 
adopted  in  this  order  on  rehearing  will 
become  effective  January  29,  2009. 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

■  In  consideration  of  the  foregoing,  the 
Commission  amends  part  35  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
follows: 

PART  35— FILING  OF  RATE 
SCHEDULES  AND  TARIFFS 

■  1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

■  2.  In  §  35.36,  paragraph  (a)(9)  is 
revised  to  read  as  follows: 

§  35.36  Generally. 

(a)  *  *  * 

(9)  Affiliate  of  a  specified  company 
means: 

(i)  Any  person  that  directly  or 
indirectly  owns,  controls,  or  holds  with 
power  to  vote,  10  percent  or  more  of  the 
outstanding  voting  securities  of  the 
specified  company: 

(ii)  Any  company  10  percent  or  more 
of  whose  outstanding  voting  securities 
are  owned,  controlled,  or  held  with 


power  to  vote,  directly  or  indirectly,  by 
the  specified  company; 

(iii)  Any  person  or  class  of  persons 
that  the  Commission  determines,  after 
appropriate  notice  and  opportunity  for 
hearing,  to  stand  in  such  relation  to  the 
specified  company  that  there  is  liable  to 
be  an  absence  of  arm’s-length  bargaining 
in  transactions  between  them  as  to  make 
it  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors 
or  consumers  that  the  person  be  treated 
as  an  affiliate;  and 

(iv)  Any  person  that  is  under  common 
control  with  the  specified  company. 

(v)  For  purposes  of  paragraph  (a)(9), 
owning,  controlling  or  holding  with 
power  to  vote,  less  than  10  percent  of 
the  outstanding  voting  securities  of  a 
specified  company  creates  a  rebuttable 
presumption  of  lack  of  control. 
***** 

■  3.  In  §  35.37,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§  35.37  Market  power  analysis  required. 

(e)  *  *  * 

(3)  Physical  coal  supply  sources  and 
ownership  or  control  over  who  may 
access  transportation  of  coal  supplies. 
***** 

Note:  The  following  appendix  will  not  be 
published  in  the  Code  of  Federal 
Regulations. 

Appendix  C  to  Order  No.  697-A 

Required  Provisions  of  the  Market-Based 
Rate  Tariff 

Compliance  With  Commission  Regulations 

Seller  shall  comply  with  the  provisions  of 
18  CFR  Part  35,  Subpart  H,  as  applicable,  and 
with  any  conditions  the  Commission  imposes 
in  its  orders  concerning  seller’s  market-based 
rate  authority,  including  orders  in  which  the 
Commission  authorizes  seller  to  engage  in 
affiliate  sales  under  this  tariff  or  otherwise 
restricts  or  limits  the  seller’s  market-based 
rate  authority.  Failure  to  comply  with  the 
applicable  provisions  of  18  CFR  Part  35, 
Subpart  H,  and  with  any  orders  of  the 
Commission  concerning  seller’s  market-based 
rate  authority,  will  constitute  a  violation  of 
this  tariff. 

Limitations  and  Exemptions  Regarding 
Market-Based  Rate  Authority 

(Seller  should  list  all  limitations  (including 
markets  where  seller  does  not  have  market- 
based  rate  authority)  on  its  market-based  rate 
authority  and  any  exemptions  from  or 
waivers  granted  of  Commission  regulations 
and  include  relevant  cites  to  Commission 
orders). 

Seller  Category 

Seller  Category:  Seller  is  a  [insert  Category 
1  or  Category  2]  seller,  as  defined  in  18  CFR 
35.36(a). 
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Include  All  of  the  Following  Provisions  That 
Are  Applicable 

Mitigated  Sales 

Sales  of  energy  and  capacity  are 
permissible  under  this  tariff  in  all  balancing 
authority  areas  where  the  Seller  has  been 
granted  market-based  rate  authority.  Sales  of 
energy  and  capacity  under  this  tariff  are  also 
permissible  at  the  metered  boundary  between 
the  Seller’s  mitigated  balancing  authority 
area  and  a  balancing  authority  area  where  the 
Seller  has  been  granted  market-based  rate 
authority  provided:  (i)  Legal  title  of  the 
power  sold  transfers  at  the  metered  boundary 
of  the  balancing  authority  area;  (ii)  if  the 
Seller  wants  to  sell  at  the  metered  boundary 
of  a  mitigated  balancing  authority  area  at 
market-based  rates,  then  neither  it  nor  its 
affiliates  can  sell  into  that  mitigated 
balancing  authority  area  from  the  outside. 
Seller  must  retain,  for  a  period  of  five  years 
from  the  date  of  the  sale,  all  data  and 
information  related  to  the  sale  that 
demonstrates  compliance  with  items  (i)  and 
(ii)  above. 

Ancillary  Services 

RTO/ISO  Specific — Include  All  Services  the 
Seller  Is  Offering 

PJM:  Seller  offers  regulation  and  frequency 
response  service,  energy  imbalance  service, 
and  operating  reserve  service  (which 
includes  spinning,  10-minute,  and  30-minute 
reserves)  for  sale  into  the  market 
administered  by  PIM  Interconnection,  L.L.C. 
(“PJM”)  and,  where  the  PJM  Open  Access 
Transmission  Tariff  permits,  the  self-supply 
of  these  services  to  purchasers  for  a  bilateral 
sale  that  is  used  to  satisfy  the  ancillary 
services  requirements  of  the  PJM  Office  of 
Interconnection . 

New  York:  Seller  offers  regulation  and 
frequency  response  service,  and  operating 
reserve  servdce  (which  include  10-minute 
non-synchronous,  30-minute  operating 
reserves,  10-minute  spinning  reserves,  and 
10-minute  non-spinning  reserv^es)  for  sale  to 
purchasers  in  the  market  administered  by  the 
New  York  Independent  System  Operator,  Inc. 

New  England:  Seller  offers  regulation  and 
frequency  response  service  (automatic 
generator  control),  operating  reserve  servdce 
(which  includes  10-minute  spinning  reserve, 
10-minute  non-spinning  reserve,  and  30- 
minute  operating  reserve  service)  to 
purchasers  within  the  markets  administered 
by  the  ISO  New  England,  Inc. 

California:  Seller  offers  regulation  service, 
spinning  reserve  service,  and  non-spinning 
reserve  service  to  the  California  Independent 
System  Operator  Corporation  (“CAISO”)  and 
to  others  that  are  self-supplying  ancillary 
services  to  the  CAISO. 

Midwest  ISO:  Seller  offers  regulation 
service  and  operating  reserve  service  (which 
include  a  10-minute  spinning  reserve  and  10- 
minute  supplemental  reserve)  for  sale  to  the 
Midwest  Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  and  to  others 
that  are  self-supplying  ancillary  services  to 
Midwest  ISO. 

Third  Party  Provider 

Third-party  Ancillary  Services:  Seller  offers 
(include  all  of  the  following  that  the  seller  is 


offering:  Regulation  Service,  Energy 
Imbalance  Service,  Spinning  Reserves,  and 
Supplemental  Reserves).  Sales  will  not 
include  the  following:  (1)  Sales  to  an  RTO  or 
an  ISO,  i.e.,  where  that  entity  has  no  ability 
to  self-supply  ancillary  services  but  instead 
depends  on  third  parties;  (2)  sales  to  a 
traditional,  franchised  public  utility  affiliated 
with  the  third-party  supplier,  or  sales  where 
the  underlying  transmission  service  is  on  the 
system  of  the  public  utility  affiliated  with  the 
third-party  supplier;  and  (3)  sales  to  a  public 
utility  that  is  purchasing  ancillary  services  to 
satisfy  its  own  open  access  transmission  tariff 
requirements  to  offer  ancillary  services  to  its 
own  customers. 

[FR  Doc.  E8-30757  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6717-ni-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  284 

[Docket  No.  RM08-1-001;  Order  No. 

712-A] 

Promotion  of  a  More  Efficient  Capacity 
Release  Market 

December  22,  2008. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Regulatory 
Commission  (FERC)  is  correcting  a  final 
rule  that  appeared  in  the  Federal 
Register  of  December  1,  2008  (73  FR 
72692).  The  document  revised 
regulations  governing  interstate  natural 
gas  pipelines  to  reflect  changes  in  the 
market  for  short-term  transportation 
services  on  pipelines  and  to  improve  the 
efficiency  of  the  Commission’s  capacity 
release  program. 

DATES:  Effective  Date:  This  rule  will 
become  effective  December  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Murrell,  Office  of  Energy 
Market  Regulation,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
WilIiam.MurreII@ferc.gov,  (202)  502- 
8703. 

Robert  McLean,  Office  of  General 
Counsel,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426, 
Rohert.McLean@ferc.gov,  (202)  502- 
8156. 

David  Maranville,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
David.MaranvilIe@ferc.gov,  (202)  502- 
6351. 


SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
E8-28217  appearing  on  page  72692  in 
the  Federal  Register  of  Monday, 
December  1,  2008,  the  following 
corrections  are  made: 

§  284.8(h)  [Corrected] 

1.  On  page  72714,  in  the  first  column, 
in  §  284.8  Release  of  Capacity  by 
Interstate  Pipelines,  in  paragraph 
(h)(l)(i),  “A  release  of  capacity  to  an 
asset  manager  as  defined  in  paragraph 
(h)(4)  of  this  section”  is  corrected  to 
read  “A  release  of  capacity  to  an  asset 
manager  as  defined  in  paragraph  (hK3) 
of  this  section;” 

§  284.8(h)  [Corrected] 

2.  On  page  72714  in  the  first  and 
second  columns,  in  §  284.8  Release  of 
Capacity  by  Interstate  Pipelines,  in 
paragraph  (h)(l)(ii),  “A  release  of 
capacity  to  a  marketer  participating  in  a 
state-regulated  retail  access  program  as 
defined  in  paragraph  (h)(5)  of  this 
section”  is  corrected  to  read  ‘‘A  release 
of  capacity  to  a  marketer  participating  in 
a  state-regulated  retail  access  program  as 
defined  in  paragraph  (h)(4)  of  this 
section” 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-30910  Filed  12-29-08:  8:45  am] 
BILLING  CODE  671 7-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4001,  4211,  and  4219 

RIN  1212-AB07 

Methods  for  Computing  Withdrawal 
Liability;  Reallocation  Liability  Upon 
Mass  Withdrawal;  Pension  Protection 
Act  of  2006 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
PBGC’s  regulation  on  Allocating 
Unfunded  Vested  Benefits  to 
Withdrawing  Employers  (29  CFR  part 
4211)  to  implement  provisions  of  the 
Pension  Protection  Act  of  2006  that 
provide  for  changes  in  the  allocation  of 
unfunded  vested  benefits  to 
withdrawing  employers  from  a 
multiemployer  pension  plan,  and  that 
require  adjustments  in  determining  an 
employer’s  withdrawal  liability  when  a 
multiemployer  plan  is  in  critical  status. 
Pursuant  to  PBGC’s  authority  under 
section  4211(c)(5)  of  ERISA  to  prescribe 
standard  approaches  for  alternative 
withdrawal  liability  methods,  the  final 
rule  also  amends  this  regulation  to 
provide  additional  modifications  to  the 
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statutory  methods  for  determining  an 
employer’s  allocable  share  of  unfunded 
vested  benefits.  In  addition,  pursuant  to 
PBGC’s  authority  under  section 
4219(c)(1)(D)  of  ERISA,  this  final  rule 
amends  PBGC’s  regulation  on  Notice, 
Collection,  and  Redetermination  of 
Withdrawal  Liability  (29  CFR  part  4219) 
to  improve  the  process  of  fully 
allocating  a  plan’s  total  unfunded  vested 
benefits  among  all  liable  employers  in  a 
mass  withdrawal.  Finally,  this  final  rule 
amends  PBGC’s  regulation  on 
Terminology  (29  CFR  part  4001)  to 
reflect  the  definition  of  a 
“multiemployer  plan’’  added  by  the 
Pension  Protection  Act  of  2006. 

DATES:  Effective  January  29,  2009.  See 
Applicability  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Hanley,  Director;  Catherine  B.  Klion, 
Manager;  or  Constance  Markakis, 
Attorney;  Legislative  and  Regulatory 
Department,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026;  202-326- 
4024.  (TTY  and  TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4201  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(“ERISA”),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  an  employer 
that  withdraws  from  a  multiemployer 
pension  plan  may  incur  withdrawal 
liability  to  the  plan.  Withdrawal 
liability  represents  the  employer’s 
allocable  share  of  the  plan’s  unfunded 
vested  benefits  determined  under 
section  4211  of  ERISA,  and  adjusted  in 
accordance  with  other  provisions  in 
sections  4201  through  4225  of  ERISA. 
Section  4211  prescribes  four  methods 
that  a  plan  may  use  to  allocate  a  share 
of  unfunded  vested  benefits  to  a 
withdrawing  employer,  and  also 
provides  for  possible  modifications  of 
those  methods  and  for  the  use  of 
allocation  methods  other  than  those 
prescribed.  In  general,  changes  to  a 
plan’s  allocation  methods  are  subject  to 
the  approval  of  the  Pension  Benefit 
Guaranty  Corporation  (“PBGC”). 

Under  section  4211(b)(1)  of  ERISA 
(which  sets  forth  the  “presumptive 
method”  for  determining  withdrawal 
liability),  the  amount  of  unfunded 
vested  benefits  allocable  to  a 
withdrawing  employer  is  the  sum  of  the 
employer’s  proportional  share  of — 

•  The  unamortized  amount  of  the 
change  in  the  plan’s  unfunded  vested 


benefits  for  each  plan  year  ending  after 
September  25,  1980,  for  which  the 
employer  has  an  obligation  to  contribute 
under  the  plan  [i.e.,  multiple-year 
liability  pools)  ending  with  the  plan 
year  preceding  the  plan  year  of  the 
employer’s  withdrawal: 

•  The  unamortized  amount  of  the 
unfunded  vested  benefits  at  the  end  of 
the  last  plan  year  ending  before 
September  26, 1980,  with  respect  to 
employers  who  had  an  obligation  to 
contribute  under  the  plan  for  the  first 
plan  year  ending  after  such  date;  and 

•  The  unamortized  amount  of  the 
reallocated  unfunded  vested  benefits 
(amounts  the  plan  sponsor  determines 
to  be  uncollectible  or  unassessible)  for 
each  plan  year  ending  before  the 
employer’s  withdrawal. 

Each  amount  described  above  is 
reduced  by  5  percent  for  each  plan  year 
after  the  plan  year  for  which  it  arose.  An 
employer’s  proportional  share  is  based 
on  a  fraction  equal  to  the  sum  of  the 
contributions  required  to  be  made  under 
the  plan  by  the  employer  over  total 
contributions  made  by  all  employers 
who  had  an  obligation  to  contribute 
under  the  plan,  for  the  five  plan  years 
ending  with  the  plan  year  in  which  such 
change  arose,  the  five  plan  years 
preceding  September  26,  1980,  and  the 
five  plan  years  ending  with  the  plan 
year  such  reallocation  liability  arose, 
respectively  (the  “allocation  fraction”). 

Section  4211(c)(1)  of  ERISA  generally 
prohibits  the  adoption  of  any  allocation 
method  other  than  the  presumptive 
method  by  a  plan  that  primarily  covers 
employees  in  the  building  and 
construction  industry  (“construction 
plan”),  subject  to  regulations  that  allow 
certain  adjustments  in  the  denominator 
of  an  allocation  fraction. 

Under  section  4211(c)(2)  of  ERISA 
(which  sets  forth  the  “modified 
presumptive  method”),  a  withdrawing 
employer  is  liable  for  a  proportional 
share  of — 

•  The  plan’s  unfunded  vested 
benefits  as  of  the  end  of  the  plan  year 
preceding  the  withdrawal  (less 
outstanding  claims  for  withdrawal 
liability  that  can  reasonably  be  expected 
to  be  collected  and  the  amounts  set  forth 
in  the  item  below  allocable  to  employers 
obligated  to  contribute  in  the  plan  year 
preceding  the  employer’s  withdrawal 
and  who  had  an  obligation  to  contribute 
in  the  first  plan  year  ending  after 
September  26,  1980);  and 

•  The  plan's  unfunded  vested 
benefits  as  of  the  end  of  the  last  plan 
year  ending  before  September  26,  1980 
(amortized  over  15  years),  if  the 
employer  had  an  obligation  to 
contribute  under  the  plan  for  the  first 
plan  year  ending  on  or  after  such  date. 


An  employer’s  proportional  share  is 
based  on  the  employer’s  share  of  total 
plan  contributions  over  the  five  plan 
years  preceding  the  plan  year  of  the 
employer’s  withdrawal  and  over  the  five 
plan  years  preceding  September  26, 
1980,  respectively.  Plans  that  use  this 
method  fully  amortize  their  first  pool  as 
of  1995.  Then,  employers  that  withdraw 
after  1995  are  subject  to  the  allocation 
of  unfunded  vested  benefits  as  if  the 
plan  used  the  “rolling-5  method” 
discussed  below. 

Under  section  4211(c)(3)  of  ERISA 
(which  sets  forth  the  “rolling-5 
method”),  a  withdrawing  employer  is 
liable  for  a  share  of  the  plan’s  unfunded 
vested  benefits  as  of  the  end  of  the  plan 
year  preceding  the  employer’s 
withdrawal  (less  outstanding  claims  for 
withdrawal  liability  that  can  reasonably 
be  expected  to  be  collected),  allochted  in 
proportion  to  the  employer’s  share  of 
total  plan  contributions  for  the  last  five 
plan  years  ending  before  the 
withdrawal. 

Under  section  4211(c)(4)  of  ERISA 
(which  sets  forth  the  “direct  attribution 
method”),  an  employer’s  withdrawal 
liability  is  based  generally  on  the 
benefits  and  assets  attributable  to 
participants’  service  with  the  employer, 
as  of  the  end  of  the  plan  year  preceding 
the  employer’s  withdrawal:  the 
employer  is  also  liable  for  a 
proportional  share  of  any  unfunded 
vested  benefits  that  are  not  attributable 
to  service  with  employers  who  have  an 
obligation  to  contribute  under  the  plan 
in  the  plan  year  preceding  the 
withdrawal. 

Section  4211(c)(5)(B)  of  ERISA 
authorizes  PBGC  to  prescribe  by 
regulation  standard  approaches  for 
alternative  methods  for  determining  an 
employer’s  allocable  share  of  unfunded 
vested  benefits,  and  adjustments  in  any 
denominator  of  an  allocation  fraction 
under  the  withdrawal  liability  methods. 
PBGC  has  prescribed,  in  §4211.12  of  its 
regulation  on  Allocating  Unfunded 
Vested  Benefits  to  Withdrawing 
Employers,  changes  that  a  plan  may 
adopt,  without  PBGC  approval,  in  the 
denominator  of  the  allocation  fractions 
used  to  determine  a  withdrawing 
employer’s  share  of  unfunded  vested 
benefits  under  the  presumptive, 
modified  presumptive  and  rolling-5 
methods. 

Pension  Protection  Act  of  2006  Changes 

The  Pension  Protection  Act  of  2006, 
Public  Law  109-280  (“PPA  2006”), 
which  became  law  on  August  17,  2006, 
makes  various  changes  to  ERISA’s 
withdrawal  liability  provisions.  Section 
204(c)(2)  of  PPA  2006  added  section 
4211(c)(5)(E)  of  ERISA,  which  permits  a 
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plan,  including  a  construction  plan,  to 
adopt  an  amendment  that  applies  the 
presumptive  method  by  substituting  a 
different  plan  year  for  which  the  plan 
has  no  unfunded  vested  benefits  for  the 
plan  year  ending  before  September  26, 
1980.  Such  an  amendment  would 
enable  a  plan  to  erase  a  large  part  of  the 
plan’s  unfunded  vested  benefits 
attributable  to  plan  years  before  the  end 
of  the  designated  plan  yem,  and  to  start 
fresh  with  liabilities  that  arise  in  plan 
years  after  the  designated  plan  year. 

Additionally,  sections  202(a)  and 
212(a)  of  PPA  2006  create  new  funding 
rules  for  multiemployer  plans  in 
“critical”  status,  allowing  these  plans  to 
reduce  benefits  and  making  the  plans’ 
contributing  employers  subject  to  . 
surcharges.  New  section  305(e)(9)  of 
ERISA  and  section  432(e)(9)  of  the 
Internal  Revenue  Code  (“Code”)  provide 
that  such  benefit  adjustments  and 
employer  surcharges  are  disregarded  in 
determining  a  plan’s  unfunded  vested 
benefits  and  allocation  fraction  for 
purposes  of  determining  an  employer’s 
withdrawal  liability,  and  direct  PBGC  to 
prescribe  simplified  methods  for  the 
application  of  these  provisions  in 
determining  withdrawal  liability. 

PPA  2006  also  makes  other  changes 
affecting  the  withdrawal  liability 
provisions  under  ERISA  that  are  not 
addressed  in  this  final  rule. 

Proposed  Rule 

On  March  19,  2008  (at  73  FR  14735), 
PBGC  published  a  proposed  rule  to 
amend  parts  4001,  4211,  and  4219  to 
implement  the  PPA  2006  changes  and 
make  other  changes  under  its  regulatory 
authority.  PBGC  received  two  comments 
on  the  proposed  rule,  one  from  a  chain 
of  food  stores,  and  the  other  fi'om  a 
member  organization  representing  food 
retail  and  wholesale  companies.  One 
commenter  suggested  that  PBGC 
eliminate  or  limit  the  “fresh  start” 
options  proposed  under  PBGC’s 
regulatory  authority.  The  other 
commenter  suggested  that  PBGC  modify 
the  proposed  rule  regarding  the 
allocation  firaction  for  reallocation 
liability.  These  points  are  discussed 
below  with  the  topics  to  which  they 
relate. 

The  final  regulation  is  the  same  as  the 
proposed  regulation,  with  a  few  minor 
exceptions,  including  a  clarification  to 
the  language  describing  the  reallocation 
liability  formula  for  a  plan  terminated 
by  mass  withdrawal.  (See  Discussion, 
Reallocation  Liability  Upon  Mass 
Withdrawal.)  In  response  to  a  comment, 
the  final  rule  eliminates  an 
inconsistency  between  the  fraction  for 
reallocation  liability  under  the  proposed 
regulation  and  the  current  regulation, 


and  updates  a  citation  to  a  Code 
provision  under  PPA  2006. 

Overview  of  Final  Rule 

This  final  rule  amends  PBGC’s 
regulation  on  Allocating  Unfunded 
Vested  Benefits  to  Withdrawing 
Employers  (29  CFR  part  4211)  to 
implement  the  above-described  changes 
made  by  PPA  2006. 

The  final  rule  also  makes  changes 
unrelated  to  PPA  2006.  Under  its 
authority  to  prescribe  alternatives  to  the 
statutory  methods  for  determining  an 
employer’s  allocable  share  of  unfunded 
vested  benefits,  the  final  rule  also 
amends  part  4211  to  broaden  the  rules 
and  provide  more  flexibility  in  applying 
the  statutory  methods.  PBGC  has 
identified  certain  modifications  that 
may  be  advantageous  to  plans  because 
they  reduce  administrative  burdens  for 
plans  using  the  presumptive  method 
and  may  assist  plans  in  attracting  new 
employers  in  the  case  of  the  modified 
presumptive  method. 

In  addition,  in  the  case  of  a  plan 
termination  by  mass  withdrawal, 
section  4219(c)(1)(D)  of  ERISA  provides 
that  the  total  unfunded  vested  benefits 
of  the  plan  must  be  fully  allocated 
among  all  liable  employers  in  a  manner 
not  inconsistent  with  regulations 
prescribed  by  PBGC.  PBGC  has 
determined  that  the  fraction  for 
allocating  this  “reallocation  liability” 
under  PBGC’s  regulation  on  Notice, 
Collection,  and  Redetermination  of 
Withdrawal  Liability  (29  CFR  part  4219) 
does  not  adequately  capture  the  liability 
of  employers  who  had  little  or  no  initial 
withdrawal  liability.  Accordingly,  this 
final  rule  amends  part  4219  to  revise  the 
allocation  iraction  for  reallocation 
liability. 

A  detailed  discussion  of  the  final  rule 
follows. 

Discussion 

Withdrawal  Liability  Methods— Fresh 
Start  Option 

Under  section  4211(c)(5)(E)  of  ERISA, 
added  by  PPA  2006,  a  plan  using  the 
presumptive  withdrawal  liability 
method  in  section  4211(b)  of  ERISA, 
including  a  construction  plan,  may  be 
amended  to  substitute  a  plan  year  that 
is  designated  in  a  plan  amendment  and 
for  which  the  plan  has  no  unfunded 
vested  benefits,  for  the  plan  year  ending 
before  September  26,  1980.  (This 
provision  is  referred  to  as  the  statutory 
“fresh  start”  option.)  For  plan  years 
ending  before  the  designated  plan  year 
and  for  the  designated  plan  year,  the 
plan  will  be  relieved  of  the  burden  of 
calculating  changes  in  unfunded  vested 
benefits  separately  for  each  plan  year 


and  allocating  those  changes  to  the 
employers  that  contributed  to  the  plan 
in  the  year  of  the  change.  As  the  plan 
has  no  unfunded  vested  benefits  for  the 
designated  plan  year,  employers 
withdrawing  from  the  plan  after  the 
modification  is  effective  will  have  no 
liability  for  unfunded  vested  benefits 
arising  in  plan  years  ending  before  the 
designated  plan  year.  PBGC  is  amending 
§4211.12  of  its  regulation  on  Allocating 
Unfunded  Vested  Benefits  to 
Withdrawing  Employers  to  reflect  this 
new  statutory  modification  to  the 
presumptive  method. 

In  addition,  PBGC  is  expanding 
§4211.12  to  permit  plans  to  substitute  a 
new  plan  year  for  the  plan  year  ending 
before  September  26,  1980,  without 
regard  to  the  amount  of  a  plan’s 
unfunded  vested  benefits  at  the  end  of 
the  newly  designated  plan  year.  (This 
amendment  is  referred  to  as  a  regulatory 
“fresh  start”  option.)  This  change  will 
allow  plans  using  the  presumptive 
method  to  aggregate  the  multiple 
liability  pools  attributable  to  prior  plan 
years  and  the  designated  plan  year.  It 
will  thus  allow  such  plans  to  allocate 
the  plan’s  unfunded  vested  benefits  as 
of  the  end  of  the  designated  plan  year 
among  the  employers  that  have  an 
obligation  to  contribute  under  the  plan 
for  the  first  plan  year  ending  on  or  after 
such  date.  The  plan  will  allocate 
unfunded  vested  benefits  based  on  the 
employer’s  share  of  the  plan’s 
contributions  for  the  five-year  period 
ending  with  the  designated  plan  year. 
Thereafter,  such  plans  would  apply  the 
regular  rules  under  the  presumptive 
method  to  segregate  changes  in  the 
plan’s  unfunded  vested  benefits  by  plan 
year  and  to  allocate  individual  plan  year 
liabilities  among  the  employers 
obligated  to  contribute  under  the  plan  in 
that  plan  year. 

PBGC  believes  this  modification  to 
the  presumptive  method  will  ease  the 
administrative  burdens  of  plans  that 
have  difficulty  obtaining  the  actuarial 
and  contributions  data  necessary  to 
compute  each  employer’s  allocable 
share  of  annual  changes  in  unfunded 
vested  benefits  occurring  in  plan  years 
as  far  back  as  1980.  However  this 
modification  does  not  apply  to  a 
construction  plan,  because  PBGC’s 
authority  is  limited  to  adjustments  in 
the  denominators  of  the  allocation 
fractions  for  such  plans.  ^ 

*  Under  ERISA  section  4211(c)(1),  construction 
plans  are  limited  to  the  presumptive  method, 
except  that  PBGC  may  by  regulation  permit 
adjustments  in  any  denominator  under  section  4211 
(including  the  denominator  of  a  fraction  used  in  the 
presumptive  method  by  construction  industry 
plans)  where  such  adjustment  would  bo  appropriate 
to  ease  the  administrative  burdens  of  plan  sponsors. 
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PBGC  is  also  amending  §4211.12  to 
permit  plans  using  the  modified 
presumptive  method  to  designate  a  plan 
year  that  would  substitute  for  the  last 
plan  year  ending  before  September  26, 
1980,  thus  providing  another  regulatory 
“fresh  start”  option.  This  amendment 
provides  for  the  allocation  of 
substantially  all  of  a  plan’s  unfunded 
vested  benefits  among  employers  that 
have  an  obligation  to  contribute  under 
the  plan,  while  enabling  plans  to  split 
a  single  liability  pool  for  plan  years 
ending  after  September  25, 1980,  into 
two  liability  pools.  The  first  pool  would 
be  based  on  the  plan’s  unfunded  vested 
benefits  as  of  the  end  of  the  newly 
designated  plan  year,  allocated  among 
employers  who  have  an  obligation  to 
contribute  under  the  plan  for  the  plan 
year  immediately  following  the 
designated  plan  year.  The  second  pool 
would  be  based  on  the  unfunded  vested 
benefits  as  of  the  end  of  the  plan  year 
prior  to  the  withdrawal  (offset  in  the 
manner  described  above  for  the 
modified  presumptive  method).  For  a 
period  of  time,  this  modification  would 
reduce  new  employers’  liability  for 
unfunded  vested  benefits  of  the  plan 
before  the  employer’s  participation, 
which  could  assist  plans  in  attracting 
new  employers  and  preserving  the 
plan’s  contribution  base.  Ttw*. 
modification  would  not  require  PBGC 
approval  for  adoption. 

For  each  of  these  modifications,  the 
final  rule  clarifies  that  a  plan’s 
unfunded  vested  benefits,  determined 
with  respect  to  plan  years  ending  after 
the  plan  year  designated  in  the  plan 
amendment,  are  reduced  by  the  value  of 
the  outstanding  claims  for  withdrawal 
liability  that  can  reasonably  be  expected 
to  be  collected  for  employers  who 
withdrew  from  the  plan  in  or  before  the 
designated  plan  year. 

One  commenter  suggested  that  the 
final  rule  eliminate  the  regulatory  “fresh 
start”  options  due  to  the  commenter’s 
concern  that  plans  may  use  these 
options  to  maximize  withdrawal 
liability  and  to  unfairly  shift  the 
allocation  of  withdrawal  liability  among 
employers.  Alternatively,  the 
commenter  suggested  that  the  regulation 
be  clarified  to  restrict  a  plan’s  ability  to 
change  repeatedly  the  “fresh  start”  date. 
The  commenter  also  suggested  limiting 
the  application  of  the  “fresh  start” 
options  to  employers  that  begin 
contributing  to  a  plan  after  the  effective 
date  of  the  finaFregulation,  or  to 
contributions  made  by  employers  after  a 
“fresh  start”  date  is  determined. 


See  ERISA  section  4211(c)(5)(D)  and  29  CKR 
4211.11(b)  and  4211.12. 


Specifically,  the  commenter  noted 
that  section  4211(c)(5)(E)  of  ERISA,  as 
added  by  PPA  2006,  allows  a  plan  to  be 
amended  with  a  “fresh  start”  option  if 
the  designated  plan  year  in  the 
amendment  has  no  unfunded  vested 
benefits.  The  commenter  objected  to  the 
regulatory  “fresh  start”  options  because 
they  permit  a  designated  plan  year  to  be 
a  plan  year  for  which  the  plan  has 
unfunded  vested  benefits — resulting  in 
liability  allocated  in  a  pool  at  the  end 
of  the  designated  plan  year — unlike  the 
“fresh  start”  permitted  by  section 
4211(c)(5)(E). 

As  explained  below,  the  “fresh  start” 
provisions  in  the  final  regulation  are 
unchanged  from  those  in  the  proposed  . 
regulation. 

First,  contrary  to  the  commenter’s 
concern,  the  “fresh  start”  rule  does  not 
alter  the  amount  of  withdrawal  liability 
assessed  in  the  aggregate  and,  therefore, 
does  not  work  to  maximize  withdrawal 
liability.  Rather,  the  “fresh  start”  rule 
allows  a  plan  to  amend  the  method  for 
allocating  substantially  all  of  a  plan’s 
unfunded  vested  benefits  among 
employers  who  have  an  obligation  to 
contribute  under  the  plan  and  does  not 
increase  the  amount  of  the  unfunded 
vested  benefits  to  be  allocated. 

Second,  section  4211(c)(5)(E)  is 
intended  to  provide  flexibility  to 
construction  plans.  Pursuant  to  section 
4211(c)(1)(A)  of  ERISA,  con.struction 
plans  must  use  the  presumptive  method 
under  section  4211(b)  of  ERISA,  and 
may  not  adopt  any  of  the  three 
alternative  allocation  methods  described 
by  the  statute  (the  modified 
presumptive,  rolling-5,  or  direct 
attribution  methods  under  sections 
4211(c)(2),  (c)(3),  or  (c)(4)  of  ERISA),  or 
adopt  any  other  alternative  methods  of 
determining  an  employer’s  allocable 
share  of  unfunded  vested  benefits  under 
section  4211(c)(5)  of  ERISA. 

In  contrast,  non-construction  plans 
have  broad  discretion  to  amend  their 
withdrawal  liability  methods.  Such 
plans  may,  for  example,  replace  the 
presumptive  method  with  the  rolling-5 
method,  without  PBGC  approval, ^  or 
adopt  an  alternative  non-statutory 
method  designed  by  the  plan  to  provide 


2  PBGC  tias  publislied  a  class  approval  of  any 
plan  amendment  that  adopts  one  of  the  three 
alternative  allocation  methods  described  in.  sections 
4211(c)(2),  (c)(3)  or  (c)(4)  of  ERISA,  without  the 
need  to  obtain  PBGC  approval.  PBGC  determined 
that  such  amendments  would  not  have  the  effect  of 
creating  an  unreasonable  risk  of  loss  to  plan 
participants  and  beneficiaries  or  to  the  PBGC  (49  FR 
37686).  It  is  not  important  which  allocation  method 
is  being  used  before  the  change,  or  whether  the 
method  in  use  before  the  change  is  one  of  the 
statutory  methods  or  seme  other  method.  (See 
PBGC  Opinion  Letter  86-22,  available  on  PBGC's 
Wob  site  http://wivw.pbgc.gov.) 


for  the  allocation  of  the  plan’s  unfunded 
vested  benefits,  subject  to  PBGC 
approval. 

Third,  for  non-construction  plans, 
section  4211(c)(5)  of  ERISA  gives  PBGC 
authority  to  regulate  the  adoption  of 
modifications  lo  the  four  Statutory 
methods  and  the  adoption  of  other 
allocation  methods.  In  this  regulation. 
PBGC  is  simply  exercising  its  authority 
under  section  4211(c)(5)(B)  to  prescribe 
standard  approaches  for  alternative 
methods  that  may  be  adopted  by  plan 
amendment,  for  which  PBGC  approval 
requirements  may  be  waived  or 
modified.  In  developing  the  “fresh 
start”  options,  PBGC  relied  upon  its 
experience  with  alternative  withdrawal 
liability  methods,  as  proposed  by  plans 
or  developed  or  approved  by  PBGC, 
since  the  inception  of  the  withdrawal  ' 
liability  provisions  in  1980  under  Title 
IV  of  ERISA. 

The  regulatory  “fresh  start”  options 
satisfy  the  requirement  under  section 
4211(c)(5)(B)  of  ERISA.  Specifically, 
each  “fresh  start”  option  provides  for 
the  allocation  of  substantially  all  of  a 
plan’s  unfunded  vested  benefits  among 
employers  who  have  an  obligation  to 
contribute  under  the  plan.  Each  “fresh 
start”  option  is  similar  in  effect  to  a 
plan’s  change  from  one  statutory 
method  to  another  statutory  method — 
which  plans  are  free  to  adopt  without 
PBGC  approval. 

For  example,  in  the  case  of  a  plan 
replacing  the  presumptive  method  with 
the  rolling-5  method  or  a  plan  adopting 
the  “fresh  start”  option  under  the 
presumptive  method,  the  plan  may 
erase  all  of  the  negative  or  positive 
changes  in  unfunded  vested  benefits  for 
any  plan  year  through  the  plan  year  of 
the  change  or  the  designated  plan  year, 
respectively.  Although  the  two  plans 
may  allocate  different  amounts  to 
individual  employers,  each  method 
apportions  liability  based  on  the 
withdrawing  employer’s  participation  in 
the  plan  measured  by  tliat  employer’s 
contributions  relative  to  the  total 
contributions  to  the  plan.  Thus,  each 
method  results  in  the  allocation  of 
substantially  all  of  a  plan’s  unfunded 
vested  benefits  among  employers  who 
have  an  obligation  to  contribute  under 
the  plan. 

Similarly,  there  is  no  significant 
difference  in  the  degree  of  allocation  of 
a  plan’s  unfunded  vested  benefits 
between  a  plan  that  changes  from  the 
modified  presumptive  to  the 
presumptive  method  or  a  plan  that 
adopts  a  “fresh  start”  option  under  the 
modified  presumptive  method  and 
determines  liability  based  on  the  plan’s 
unfunded  vested  benefits  as  of  a 
designated  plan  year  or  as  of  the  plan 


79632 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


year  preceding  the  year  of  withdrawal. 

In  addition,  while  PBGC  does  not 
contemplate  that  plans  will  repeatedly 
change  the  “fresh  start”  date,  a  plan’s 
decision  to  adopt  a  new  “fresh  start” 
date  that  might  result  in  a  greater 
liability  for  a  particular  employer  would 
have  a  similar  effect  on  the  employer  as 
a  decision  by  the  plan  to  adopt  instead 
the  rolling-5  method. 

Finally,  the  regulatory  “fresh  start” 
options  are  designed  to  provide 
additional  flexibility  in  the  methods 
available  to  non-construction  plans  for 
allocating  a  plan’s  unfunded  vested 
benefits  among  withdrawing  employers, 
without  PBGC  approval.  The  decision, 
however,  to  adopt  a  “fresh  start”  option 
is  discretionary  and  made  by  the  plan 
sponsor,  which  is  generally  a  joint  board 
of  trustees  with  an  equal  number  of 
employer  and  employee  representatives. 
Under  section  4214  of  ERISA,  any  plan 
rule  or  amendment  may  not  be  applied 
to  any  employer  that  withdrew  before 
the  amendment  was  adopted  without 
that  employer’s  consent  and  any  rule  or 
amendment  must  be  uniformly  applied 
to  each  employer. 

Withdrawal  Liability  Computations  for 
Plans  in  Critical  Status — Adjustable 
Benefits 

PPA  2006  establishes  additional 
funding  rules  for  multiemployer  plans 
in  “endangered”  or  “critical”  status 
under  section  305  of  ERISA  and  section 
432  of  the  Code.  The  sponsor  of  a  plan 
in  critical  status  (less  than  65  percent 
funded  and/or  meets  any  of  the  other 
defined  tests)  is  required  to  adopt  a 
rehabilitation  plan  that  will  enable  the 
plan  to  cease  to  be  in  critical  status 
within  a  specified  period  of  time  or  to 
forestall  possible  insolvency. 
Notwithstanding  section  204(g)  of 
ERISA  or  section  411(d)(6)  of  the  Code, 
as  deemed  appropriate  by  the  plan 
sponsor,  based  upon  the  outcome  of 
collective  bargaining  over  benefit  and 
contribution  schedules,  the 
rehabilitation  plan  may  include 
reductions  to  “adjustable  benefits,” 
within  the  meaning  of  section  305(e)(8) 
of  ERISA  and  section  432(e)(8)  of  the 
Code.  New  section  305(e)(9)  of  ERISA 
and  section  432(e)(9)  of  the  Code 
provide,  however,  that  any  benefit 
reductions  under  subsection  (e)  must  be 
disregarded  in  determining  a  plan’s 
unfunded  vested  benefits  for  purposes 
of  an  employer’s  withdrawal  liability 
under  section  4201  of  ERISA.  (Also, 
under  ERISA  sections  305(f)(2)  and 
(f)(3),  and  Code  sections  432(f)(2)  and 
(f)(3),  a  plan  is  limited  in  its  payment  of 
lump  sums  and  similar  benefits  after  a 
notice  of  the  plan’s  critical  status  is 
sent,  but  any  such  benefit  limits  must  be 


disregarded  in  determining  a  plan’s 
unfunded  vested  benefits  for  purposes 
of  determining  an  employer’s 
withdrawal  liability.) 

Adjustable  benefits  under  section 
305(e)(8)  of  ERISA  and  section  432(e)(8) 
of  the  Code  include  benefits,  rights  and 
features  under  the  plan,  such  as  post¬ 
retirement  death  benefits,  60-month 
guarantees,  disability  benefits  not  yet  in 
pay  status;  certain  early  retirement 
benefits,  retirement-type  subsidies  and 
benefit  payment  options;  and  benefit 
increases  that  would  not  be  eligible  for 
a  guarantee  under  section  4022A  of 
ERISA  on  the  first  day  of  the  initial 
critical  year  because  the  increases  were 
adopted  (or,  if  later,  took  effect)  less 
than  60  months  before  such  date.  An 
amendment  reducing  adjustable  benefits 
may  not  affect  the  benefits  of  any 
participant  or  beneficiary  whose  benefit 
commencement  date  is  before  the  date 
on  which  the  plan  provides  notice  that 
the  plan  is  or  will  be  in  critical  status 
for  a  plan  year;  the  level  of  a 
participant’s  accrued  benefit  at  normal 
retirement  age  also  is  protected. 

Under  section  4213  of  ERISA,  a  plan 
actuary  must  use  actuarial  assumptions 
that,  in  the  aggregate,  are  reasonable 
and,  in  combination,  offer  the  actuary’s 
best  estimate  of  anticipated  experience 
in  determining  the  plan’s  unfunded 
vested  benefits  for  purposes  of 
determining  an  employer’s  withdrawal 
liability  (absent  regulations  setting  forth 
such  methods  and  assumptions). 

Section  4213(c)  provides  that,  for 
purposes  of  determining  withdrawal 
liability,  the  term  “unfunded  vested 
benefits”  means  the  amount  by  which 
the  value  of  nonforfeitable  benefits 
under  the  plan  exceeds  the  value  of  plan 
assets. 

The  final  rule  amends  the  definition 
of  “nonforfeitable  benefits”  in  §4211.2 
of  PBGC’s  regulation  on  Allocating 
Unfunded  Vested  Benefits  to 
Withdrawing  Employers,  and  the 
definition  of  “unfunded  vested 
benefits”  in  §4219.2  of  PBGC’s 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability,  to  include  adjustable  benefits 
that  have  been  reduced  by  a  plan 
sponsor  pursuant  to  ERISA  section 
305(e)(8)  or  Code  section  432(e)(8),  to 
the  extent  such  benefits  would 
otherwise  be  nonforfeitable  benefits. 

Section  305(e)(9)(C)  of  ERISA  and 
section  432(e)(9)(C)  of  the  Code  direct 
PBGC  to  prescribe  simplified  methods 
for  the  application  of  this  provision  in 
determining  withdrawal  liability.  PBGC 
intends  to  issue  guidance  on  simplified 
methods  at  a  later  date. 


Withdrawal  Liability  Computations  for 
Plans  in  Critical  Status — Employer 
Surcharges 

Under  section  305(e)(7)  of  ERISA, 
added  by  section  202(a)  of  PPA  2006, 
and  under  section  432(e)(7)  of  the  Code, 
added  by  section  212(a)  of  PPA  2006, 
each  employer  otherwise  obligated  to 
make  contributions  for  the  initial  plan 
year  and  any  subsequent  plan  year  that 
a  plan  is  in  critical  status  must  pay  a 
surcharge  to  the  plan  for  such  plan  year, 
until  the  effective  date  of  a  collective 
bargaining  agreement  (or  other 
agreement  pursuant  to  which  the 
employer  contributes)  that  includes 
terms  consistent  with  the  rehabilitation 
plan  adopted  by  the  plan  sponsor. 
Section  305(e)(9)  of  ERISA  and  section 
432(e)(9)  of  the  Code  provide,  however, 
that  any  employer  surcharges  under 
paragraph  (7)  must  be  disregarded  in 
determining  an  employer’s  withdrawal 
liability  under  section  4211  of  ERISA, 
except  for  purposes  of  determining  the 
unfunded  vested  benefits  attributable  to 
an  employer  under  section  4211(c)(4) 
(the  direct  attribution  method)  or  a 
comparable  method  approved  under 
section  4211(c)(5)  of  ERISA. 

The  presumptive,  modified 
presumptive  and  rolling-5  methods  of 
allocating  unfunded  vested  benefits 
allocate  th^ability  pools  among 
participating  employers  based  on  the 
employers’  contribution  obligations  for 
the  five-year  period  ending  with  the 
date  the  liability  pool  arose  or  the  plan 
year  immediately  preceding  the  plan 
year  of  the  employer’s  withdrawal 
(depending  on  the  method  or  liability 
pool).  Under  section  4211  of  ERISA,  the 
numerator  of  the  allocation  fraction  is 
the  total  amount  required  to  be 
contributed  by  the  withdrawing 
employer  for  the  five-year  period,  and 
the  denominator  of  the  allocation 
fraction  is  the  total  amount  contributed 
by  all  employers  under  the  plan  for  the 
five-year  period. 

The  final  rule  amends  PBGC’s 
regulation  on  Allocating  Unfunded 
Vested  Benefits  to  Withdrawing 
Employers  (part  4211)  by  adding  a  new 
§4211.4  that  excludes  amounts 
attributable  to  the  employer  surcharge 
under  section  305(e)(7)  of  ERISA  and 
section  432(e)(7)  of  the  Code  from  the 
contributions  that  are  otherwise 
includable  in  the  numerator  and  the 
denominator  of  the  allocation  fraction 
under  the  presumptive,  modified 
presumptive  and  rolling^  methods. 
Pursuant  to  section  305(e)(9)  of  ERISA 
and  section  432(e)(9)  of  the  Code,  a 
simplified  method  for  the  application  of 
this  principle  is  provided  below  in  the 
form  of  an  illustration  of  the  exclusion 
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of  employer  surcharge  amounts  from  the 
allocation  fraction. 

Example:  Plan  X  is  a  multiemployer 
plan  that  has  vested  benefit  liabilities  of 
$200  million  and  assets  of  $130  million 
as  of  the  end  of  its  2015  plan  year. 
During  the  2015  plan  year,  there  were 
three  contributing  employers.  Two  of 
three  employers  were  in  the  plan  for  the 


entire  five-year  period  ending  with  the 
2015  plan  year.  One  employer  was  in 
the  plan  during  the  2014  and  2015  plan 
years  only.  Each  employer  had  a  $4 
million  contribution  obligation  each 
year  under  a  collective  bargaining 
agreement.  In  addition,  for  the  2011, 
2012,  and  2013  plan  years,  employers 
were  liable  for  the  automatic  employer 


surcharge  under  section  305(e)(7)  of 
ERISA  and  section  432(e)(7)  of  the  Code, 
at  a  rate  of  5%  of  required  contributions 
in  2011  and  10%  of  required 
contributions  in  2012  and  2013.  The 
following  table  shows  the  contributions 
and  surcharges  owed  for  the  five-year 
period. 


[In  millions] 


Year 

Employer  A 

Employer  B 

Employer  C 

Contribution 

Surcharge 

Contribution 

Surcharge 

Contribution 

Surcharge 

2011  . 

$4 

$0.2 

$4 

$0.2 

2012  . ; . 

4 

0.4 

4 

0.4 

2013  . 

4 

0.4 

4 

0.4 

2014  . . . 

4 

0 

4 

0 

$4 

$0 

2015  . 

4 

0 

4 

0 

4 

0 

5-year  total . 

20 

1.0 

20 

_ 

1.0 

8 

0 

Employers  A,  B  and  C  contributed  $48 
million  during  the  five-year  period, 
excluding  surcharges,  and  $50  million 
including  surcharges.  Under  the  rolling- 
5  method,  the  unfunded  vested  benefits 
allocable  to  an  employer  are  equal  to  the 
plan’s  unfunded  vested  benefits  as  of 
the  end  of  the  last  plan  year  preceding 
the  withdrawal,  multiplied  by  a  fraction 
equal  to  the  amount  the  employer  was 
required  to  contribute  to  the  plan  for  the 
last  five  plan  years  preceding  the 
withdrawal  over  the  total  amount 
contributed  by  all  employers  for  those 
five  plan  years  (other  adjustments  are 
also  required). 

Employer  A’s  share  of  the  plan’s 
unfunded  vested  benefits  in  the  event  it 
withdraws  in  2016  is  $29.17  million, 
determined  by  multiplying  $70  million 
(the  plan’s  unfunded  vested  benefits  at 
the  end  of  2015)  by  the  ratio  of  $20 
million  to  $48  million.  Employer  B’s 
allocable  unfunded  vested  benefits  are 
identical  to  Employer  A’s,  and  the 
amount  allocable  to  Employer  C  is 
$11.66  million  ($70  million  multiplied 
by  the  ratio  of  $8  million  over  $48 
million).  The  $2.0  million  attributable  to 
the  automatic  employer  surcharge  is 
excluded  from  contributions  in  the 
allocation  fraction. 

Reallocation  Liability  Upon  Mass 
Withdrawal  ' 

Section  4219(c)(1)(D)  of  ERISA 
applies  special  withdrawal  liability 
rules  when  a  multiemployer  plan 
terminates  because  of  mass  withdrawal 
(i.e.,  the  withdrawal  of  every  employer 
under  the  plan)  or  when  substantially 
all  employers  withdraw  pursuant  to  an 
agreement  or  arrangement  to  withdraw, 
including  a  requirement  that  the  total 


unfunded  vested  benefits  of  the  plan  be 
fully  allocated  among  all  employers  in 
a  manner  not  inconsistent  with  PBGC 
regulations.  To  ensure  that  all  unfunded 
vested  benefits  are  fully  allocated 
among  all  liable  employers,  §  4219.15(b) 
of  PBGC’s  regulation  on  Notice, 
Collection,  and  Redetermination  of 
Withdrawal  Liability  requires  a 
determination  of  the  plan’s  unfunded 
vested  benefits  as  of  the  end  of  the  plan 
year  in  which  the  plan  terminates,  based 
on  the  value  of  the  plan’s  nonforfeitable 
benefits  as  of  that  date  less  the  value  of 
plan  assets  (benefits  and  assets  valued 
in  accordance  with  assumptions 
specified  by  PBGC),  less  the  outstanding 
balance  of  any  initial  withdrawal 
liability  (assessments  without  regard  to 
the  occurrence  of  a  mass  withdrawal) 
and  redetermination  liability 
(assessments  for  de  minimis  and  20-year 
cap  reduction  amounts)  that  can 
reasonably  be  expected  to  be  collected. 

Pursuant  to  §  4219.15(c)(1),  each 
liable  employer’s  share  of  this 
“reallocation  liability”  is  equal  to  the 
amount  of  the  reallocation  liability 
multiplied  by  a  fraction — 

(i)  The  numerator  of  which  is  the  sum 
of  the  employer’s  initial  withdrawal 
liability  and  any  redetermination 
liability,  and 

(ii)  The  denominator  of  which  is  the 
sum  of  all  initial  withdrawal  liabilities 
and  all  the  redetermination  liabilities  of 
all  liable  employers. 

PBGC  believes  the  current  allocation 
fraction  for  reallocation  liability  must  be 
modified  to  address  those  situations  in 
which  employers — who  would 
otherwise  be  liable  for  reallocation 
liability — have  little  or  no  initial 
withdrawal  liability  or  redetermination 


liability  and,  therefore,  have  a  zero  (or 
understated)  reallocation  liability.  Such 
situations  may  arise,  for  example,  where 
an  employer  withdraws  from  the  plan 
before  the  mass  withdrawal  valuation 
date,  hut  has  no  withdrawal  liability 
under  the  modified  presujjiptive  and 
rolling-5  methods  because  either  (i)  the 
plan  has  no  unfunded  vested  benefits  as 
of  the  end  of  the  plan  year  preceding  the 
plan  year  in  which  the  employer 
withdrew,  or  (ii)  the  plan  did  not 
require  the  employer  to  make 
contributions  for  the  five-year  period 
preceding  the  plan  year  of  withdrawal. 
In  these  cases,  if  the  employer’s 
withdrawal  is  later  determined  to  be 
part  of  a  mass  withdrawal  for  which 
reallocation  liability  applies  under 
section  4219  of  ERISA,  the  employer 
would  not  he  liable  for  any  portion  of 
the  reallocation  liability. 

A  plan’s  status  may  change  from 
funded  to  underfunded  between  the  end 
of  the  plan  year  before  the  employer 
withdraws  and  the  mass  withdrawal 
valuation  date  as  a  result  of  differences 
in  the  actuarial  assumptions  used  by  the 
plan’s  actuary  in  determining  unfunded 
vested  benefits  under  sections  4211  and 
4219  of  ERISA,  or  due  to  investment 
losses  that  reduce  the  value  of  the  plan’s 
assets,  among  other  reasons.  Likewise, 
an  employer  may  not  have  paid 
contributions  for  purposes  of  the 
allocation  fraction  used  to  determine  the 
employer’s  initial  withdrawal  liability  if 
the  plan  provided  for  a  “contribution 
holiday”  under  which  employers  were 
not  required  to  make  contributions. 

PBGC  believes  the  absence  of  initial 
withdrawal  liability  should  not 
generally  exempt  an  otherwise  liable 
employer  from  reallocation  liability.  By 
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shifting  reallocation  liability  away  from 
some  employers,  the  current  regulation 
increases  the  allocable  share  of  other 
employers  in  a  mass  withdrawal, 
increases  the  risk  of  loss  of  benefits  to 
participants,  and  increases  the  financial 
risk  to  PBGC.  To  ensure  that 
reallocation  liability  is  allocated  broadly 
among  all  liable  employers,  PBGC  is 
amending  §  4219.15(c)  of  the  Notice, 
Collection,  and  Redetermination  of 
Withdrawal  Liability  regulatiqn  to 
replace  the  current  allocation  fraction 
based  on  initial  withdrawal  liability 
with  a  new  allocation  fraction  for 
determining  an  employer’s  allocable 
share  of  reallocation  liability. 

The  new  fraction  allocates  the  plan’s 
unfunded  vested  benefits  based  on  the 
average  of  the  employer’s  contribution 
base  units  relative  to  the  combined 
averages  of  the  plan’s  total  contribution 
base  units  for  the  three  plan  years 
preceding  each  employer’s  withdrawal 
from  the  plan.  Tbe  numerator  consists 
of  the  withdrawing  employer’s  average 
contribution  base  units  during  the  three 
plan  years  preceding  the  employer’s 
withdrawal  (i.e.,  the  employer’s  total 
contribution  base  units  over  the  three 
plan  years  divided  by  three).  The  final 
rule  clarifies  that  the  denominator  is  the 
sum  of  the  averages  of  all  withdrawing 
employers’  contribution  base  units  for 
the  three  plan  years  preceding  each 
employer’s  withdrawal.  This  is  not  a 
substantive  change  from  the  proposed 
regulation. 

Section  4001(a)(ll)  of  ERISA  defines 
a  “contribution  base  unit”  as  a  unit  with 
respect  to  which  an  employer  has  an 
obligation  to  contribute  under  a 
multiemployer  plan,  e.g.,  an  hour 
worked.  PBGC  is  adding  a  similar 
definition  for  purposes  of  §4219.15  of 
the  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  regulation. 

One  commenter  suggested  that  the 
final  rule  modify  the  allocation  fraction 
for  reallocation  liability  under  the 
proposed  rule  to  reflect  variations  in 
contribution  rates  among  employers. 

The  commenter  proposed  that  a  fraction 
be  based  on  the  product  of  the 
employer’s  contribution  base  units  and 
contribution  rates  (e.g,  the  highest  rate 
in  effect  under  the  collective  bargaining 
agreement)  for  the  three  plan  years 
preceding  the  employer’s  withdrawal.  In 
the  case  of  an  employer  that  contributes 
at  different  contribution  rates  under 
different  collective  bargaining 
agreements  or  for  different  groups  of 
employees,  the  numerator  of  the  fraction 
would  be  the  sum  of  the  separate 
products  for  each  agreement  or  group. 
The  commenter  suggested  that  the 
purpose  of  this  change  would  be  to 


allocate  reallocation  liability  in  a 
manner  that  takes  into  account 
employers’  relative  contribution  rates; 
for  example,  in  a  plan  with  two 
employers  that  each  have  average 
contribution  base  units  of  1000,  and 
contribution  rates  of  $1.50  and  $2.00, 
respectively,  the  employers  would  have 
different  allocation  fractions. 

PBGC  did  not  adopt  the  commenter’s 
suggestion.  A  plan  may  adopt  the 
variation  proposed  by  the  commenter, 
or  another  variation  needed  by  the  plan, 
pursuant  to  §  4219.15(d)  of  the  current 
regulation.  This  provision  under  the 
current  regulation  allows  plans  to  adopt 
rules  for  calculating  an  employer’s 
initial  allocable  share  of  the  plan’s 
unfunded  vested  benefits  in  a  manner 
other  than  that  prescribed  by  the 
regulation. 

The  commenter  also  noted  an 
inconsistency  between  the  allocation 
fraction  under  the  proposed  regulation 
and  §  4219.15(c)(3)  of  the  current 
regulation,  which  creates  a  special  rule 
for  certain  employers  with  no  or 
reduced  initial  withdrawal  liability. 
Because  the  allocation  fraction  under 
§  4219.15(c)(1)  will  no  longer  be  based 
on  initial  withdrawal  liability,  the  final 
rule  eliminates  current  §  4219.15(c)(3). 

The  commenter  identified  a  reference 
in  the  regulation  to  section  412(b)(3)(A) 
of  the  Code  that  should  be  updated  to 
reflect  PPA  2006  section  431(b)(3)(A). 
The  final  regulation  reflects  this  change 
and  makes  conforming  changes  in  the 
regulation. 

PBGC  is  also  amending  §  4219.1  of  the 
regulation  on  Notice,  Collection  and 
Redetermination  of  Withdrawal 
Liability  to  implement  a  provision 
under  new  section  4221(g)  of  ERISA, 
added  by  section  204(d)(1)  of  PPA  2006, 
which  relieves  an  employer  in  certain 
narrowly  defined  circumstances  of  the 
obligation  to  make  withdrawal  liability 
payments  until  a  final  decision  in  the 
arbitration  proceeding,  or  in  court, 
upholds  the  plan  sponsor’s 
determination  that  the  employer  is 
liable  for  withdrawal  liability  based  in 
part  or  in  whole  on  section  4212(c)  of 
ERISA.  The  regulation  states  that  an 
employer  that  complies  with  the 
specific  procedures  of  section  4221(g) 

(or  a  similar  provision  in  section  4221(f) 
of  ERISA,  added  by  Pub.  L.  108-218)  is 
not  in  default  under  section 
4219(c)(5)(A). 

Definition  of  Multiemployer  Plan 

Section  1106  of  PPA  2006  amended 
the  definition  of  a  “multiemployer” 
plan  in  section  3(37)(G)  of  ERISA  and 
section  414(f)(6)  of  the  Code  to  allow 
certain  plans  to  elect  to  be 
multiemployer  plans  for  all  purposes 


under  ERISA  and  the  Code,  pursuant  to 
procedures  prescribed  by  PBGC.  PBGC 
is  amending  the  definition  of  a 
“multiemployer  plan”  under  §  4001.2  of 
its  regulation  on  Terminology  (29  CFR 
part  4001)  to  add  a  definition  that  is 
parallel  to  the  definition  in  section 
3(37)(G)  of  ERISA  and  section  414(f)(6) 
of  the  Code. 

Applicability 

The  changes  relating  to  modifications 
to  the  statutory  methods  prescribed  by 
PBGC  for  determining  an  employer’s 
share  of  unfunded  vested  benefits  are 
applicable  to  employer  withdrawals 
from  a  plan  that  occur  on  or  after 
January  29,  2009,  subject  to  section  4214 
of  ERISA  (relating  to  plan  amendments). 
Changes  in  the  fraction  for  allocating 
reallocation  liability  are  applicable  to 
plan  terminations  by  mass  withdrawals 
(or  by  withdrawals  of  substantially  all 
employers  pursuant  to  an  agreement  or 
arrangement  to  withdraw)  that  occur  on 
or  after  January  29,  2009. 

The  change  relating  to  the 
presumptive  methocf  made  by  PPA  2006 
is  applicable  to  employer  withdrawals 
occurring  on  or  after  January  1,  2007, 
subject  to  section  4214  of  ERISA. 

The  changes  relating  to  the  effect  of 
PPA  2006  benefit  adjustments  and 
employer  surcharges  for  purposes  of 
determining  an  employer’s  withdrawal 
liability  are  applicable  to  employer 
withdrawals  from  a  plan  and  plan 
terminations  by  mass  withdrawals  (or 
withdrawals  of  substantially  all 
employers  pursuant  to  an  agreement  or 
arrangement  to  withdraw)  occurring  in 
plan  years  beginning  on  or  after  January 
1,  2008. 

The  change  in  the  definition  of  a 
multiemployer  plan  is  effective  August 
17,  2006.  The  change  in  section  4221(g) 
of  ERISA  made  by  PPA  2006  is  effective 
for  any  person  that  receives  a 
notification  under  ERISA  section 
4219(b)(1)  on  or  after  August  17,  2006, 
with  respect  to  a  transaction  that 
occurred  after  December  31,  1998. 

Compliance  With  Rulemaking 
Requirements 

E.O.  12866 

The  PBGC  has  determined,  in 
consultation  with  the  Office  of 
Management  and  Budget,  that  this  final 
rule  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866. 
PBGC  identifies  the  following  specific 
problems  that  warrant  this  agency 
action: 

•  This  regulatory  action  implements 
the  PPA  2006  amendment  to  section 
4211(c)(5)  of  ERISA  that  permits  a  plan 
using  the  presumptive  method  to 
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substitute  a  specified  plan  year  for 
which  the  plan  has  no  unfunded  vested 
benefits  for  the  plan  year  ending  before 
September  26,  1980.  The  final  rule 
provides  necessary  guidance  on  the 
application  of  this  modification  to  the 
specific  provisions  of  the  presumptive 
method  under  section  4211(b)  of  ERISA. 
Also,  because  the  statutory  amendment 
lacks  specificity  in  describing  how  to 
compute  unfunded  vested  benefits,  the 
rule  clarifies  the  need  to  reduce  the 
plan’s  unfunded  vested  benefits  for  plan 
years  ending  on  or  after  the  last  day  of 
the  designated  plan  year  by  the  value  of 
all  outstanding  claims  for  withdrawal 
liability  reasonably  expected  to  be 
collected  from  withdrawn  employers  as 
of  the  end  of  the  designated  plan  year. 

•  Existing  modifications  to  the 
statutory  withdrawal  liability  methods 
not  subject  to  PBGC  approval  are 
outmoded  and  restrictive  and  an 
expansion  of  the  modifications  is 
consistent  with  statutory  changes  under 
PPA  2006.  This  problem  is  significant 
because  the  current  rules  impose 
significant  administrative  burdens  on 
plans  and  impede  flexibility  needed  by 
multiemployer  plans  to  attract  new 
employers. 

•  This  regulatory  action  implements 
the  PPA  2006  amendment  to  section 
305(e)(9)  of  ERISA  and  section  432(e)(9) 
of  the  Code  requiring  plans  in  critical 
status  to  disregard  reductions  in 
adjustable  benefits  and  employer 
surcharges  in  determining  a  plan’s 
unfunded  vested  benefits  for  purposes 
of  an  employer’s  withdrawal  liahility. 
The  rule  is  necessary  to  conform  the 
definition  of  nonforfeitable  benefits  and 
the  allocation  fraction  based  on 
employer  contributions  under  PBGC’s 
regulations  to  the  statutory  changes. 

•  The  rule  revises  the  allocation 
fraction  for  reallocation  liability,  which 
applies  when  a  multiemployer  plan 
terminates  by  mass  withdrawal,  to 
ensure  that  reallocation  liability  is 
allocated  broadly  among  all  liable 
employers. 

Regulatory  Flexibility  Act 

PBGC  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  the  amendments  in  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  amendments  will  have  the  following 
effect: 

•  A  statutory  change  under  PPA  2006 
provides  plans  with  a  “fresh  start’’ 
option  in  determining  withdrawal  * 
liability  when  an  employer  withdraws 
from  a  multiemployer  plan.  This  rule 
clarifies  the  application  of  this  fresh 
start  option  and  extends  the  option  to 


other  withdrawal  liability  calculations. 
Under  these  amendments,  plans  may 
avoid  costly  and  burdensome  year-by- 
year  calculations  of  unfunded  vested 
benefits  and  employers’  allocable  shares 
of  such  benefits  for  years  as  far  back  as 
1980;  alternatively,  these  amendments 
may  help  plans  attract  new  employers 
by  shielding  them  from  unfunded 
liabilities  that  arose  in  the  past.  Any 
changes  to  a  plan’s  withdrawal  liability 
method  are  adopted  at  the  discretion  of 
each  plan’s  governing  board  of  trustees. 
Accordingly,  there  is  no  cost  to 
compliance. 

•  A  statutory  change  under  PPA 
requires  plans  in  “critical”  status  to 
disregard  reductions  in  adjustable 
benefits  and  employer  surcharges  in 
determining  an  employer’s  withdrawal 
liability.  This  rule  clarifies  the 
exclusion  of  any  surcharges  from  the 
allocation  fraction  consisting  of 
employer  contributions,  and  the 
exclusion  of  the  cost  of  any  reduced 
benefits  from  the  plan’s  unfunded 
vested  benefits.  The  rule  simply  applies 
the  statutory  provisions  and  imposes  no 
significant  burden  beyond  the  burden 
imposed  by  statute.  Furthermore,  more 
than  88  percent  of  all  multiemployer 
pension  plans  have  250  or  more 
participants. 

•  Another  amendment  in  the  rule 
revises  the  fraction  for  allocating 
reallocation  liability  (unfunded  vested 
benefits  as  of  the  end  of  the  plan  year 
of  a  plan’s  termination)  among 
employers  when  a  plan  terminates  in  a 
mass  withdrawal.  Plans  routinely 
maintain  the  contribution  records 
necessary  to  apply  the  new  fraction  in 
place  of  the  old  fraction  for  this 
purpose.  Moreover,  a  majority  of  all 
plans  that  terminate  in  a  mass 
withdrawal  have  more  than  250 
participants  at  the  time  of  termination. 

Accordingly,  as  provided  in  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  sections  603  and  604 
do  not  apply. 

List  of  Subjects 
29  CFR  Part  4001 

Business  and  industry.  Organization 
and  functions  (Government  agencies). 
Pension  insurance.  Pensions,  Small 
businesses. 

29  CFR  Part  421 1 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4219 

Pensions,  Reporting  and 
recordkeeping  requirements. 


■  For  the  reasons  above,  PBGC  is 
amending  29  CFR  parts  4001,  4211  and 
4219  as  follows. 

PART  4001— TERMINOLOGY 

■  1.  The  authority  citation  for  part  4001 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301,  1302(b)(3). 

■  2.  In  §  4001.2,  the  definition  of 
Multiemployer  plan  is  amended  by 
adding  at  the  end  the  sentence 
“Multiemployer  plan  also  means  a  plan 
that  elects  to  be  a  multiemployer  plan 
under  ERISA  section  3(37)(G)  and  Code 
section  414(f)(6),  pursuant  to  procedures 
prescribed  by  PBGC.” 

PART  4211— ALLOCATING  UNFUNDED 
VESTED  BENEFITS  TO  WITHDRAWING 
EMPLOYERS 

■  3.  The  authority  citation  for  part  4211 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3);  1391(c)(1). 
(c)(2)(D),  (c)(5)(A).  (c)(5)(B).  (c)(5)(D),  and  (f). 

■  4.  In  §4211. 2— 

■  a.  The  first  sentence  is  amended  by 
removing  the  words  “nonforfeitable 
benefit,”. 

■  b.  The  definition  of  Unfunded  vested 
benefits  is  amended  to' add  the  words 
“,  as  defined  for  purposes  of  this 
section,”  between  the  words  “plan”  and  ' 
“exceeds”. 

■  c.  A  new  definition  is  added  in 
alphabetical  order  to  read  as  follows: 

§4211.2  Definitions. 
***** 

Nonforfeitable  benefit  means  a  benefit 
described  in  §4001.2  of  this  chapter 
plus,  for  purposes  of  this  part,  any 
adjustable  benefit  that  has  been  reduced 
by  the  plan  sponsor  pursuant  to  section 
305(e)(8)  of  ERISA  or  section  432(e)(8) 
of  the  Code  that  would  otherwise  have 
been  includable  as  a  nonforfeitable 
benefit  for  purposes  of  determining  an 
employer’s  allocable  share  of  unfunded 
vested  benefits. 

***** 

■  5.  A  new  §  4211.4  is  added  to  read  as 
follows: 

§  421 1 .4  Contributions  for  purposes  of  the 
numerator  and  denominator  of  the 
allocation  fractions. 

Each  of  the  allocation  fractions  used 
in  the  presumptive,  modified 
presumptive  and  rolling-5  methods  is 
based  on  contributions  that  certain 
employers  have  made  to  the  plan  for  a 
five-year  period. 

(a)  The  numerator  of  the  allocation 
fraction,  with  respect  to  a  withdrawing 
employer,  is  based  on  tbe  “sum  of  the 
contributions  required  to  be  made”  or 
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the  “total  amount  required  to  be 
contributed”  by  the  employer  for  the 
specified  period.  For  purposes  of  these 
methods,  this  means  the  amount  that  is 
required  to  be  contributed  under  one  or 
^  more  collective  bargaining  agreements 
or  other  agreements  pursuant  to  which 
the  employer  contributes  under  the 
plan,  other  than  withdrawal  liability 
payments  or  amounts  that  an  employer 
is  obligated  to  pay  to  the  plan  pursuant 
to  section  305(e)(7)  of  ERISA  or  section 
432(e)(7)  of  the  Code  (automatic 
employer  surcharge).  Employee 
contributions,  if  any,  shall  be  excluded 
from  the  totals. 

(b)  The  denominator  of  the  allocation 
fraction  is  based  on  contributions  that 
certain  employers  have  made  to  the  plan 
for  a  specified  period.  For  purposes  of 
these  methods,  and  except  as  provided 
in  §4211.12,  “the  sum  of  all 
contributions  made”  or  “total  amount 
contributed”  by  employers  for  a  plan 
year  means  the  amounts  considered 
contributed  to  the  plan  for  purposes  of 
section  412(b)(3)(A)  or  section 
431(b)(3)(A)  of  the  Code,  other  than 
withdrawal  liability  payments  or 
amounts  that  an  employer  is  obligated 
to  pay  to  the  plan  pursuant  to  section 
305(e)(7)  of  ERISA  or  section  432(e)(7) 
of  the  Code  (automatic  employer 
surcharge).  For  plan  years  before  section 
412  applies  to  the  plan,  “the  sum  of  all 
contributions  made”  or  “total  amount 
contributed”  means  the  amount 
reported  to  the  IRS  or  the  Department  of 
Labor  as  total  contributions  for  the  plan 
year;  for  example,  for  the  plan  years  in 
which  the  plan  filed  the  Form  5500,  the 
amount  reported  as  total  contributions 
on  that  form.  Employee  contributions,  if 
anv,  shall  be  excluded  from  the  totals. 

■  6.  In§4211.12— 

■  a.  Paragraph  (a)  is  removed; 

■  b.  Paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b); 

■  c.  Newly  designated  paragraph  (a) 
introductory  text  is  amended  hy 
removing  the  words  “(b)(4)”  and  adding 
in  their  place  the  words  “(a)(4)”; 

■  d.  Newly  designated  paragraph  (a)(1) 
is  amended  by  adding  the  words  “or 
section  431(b)(3)(A)”  after  the  words 
“section  412(b)(3)(A)”; 

■  e.  Newly  designated  paragraphs  (a)(2) 
and  (a)(3)  are  amended  by  adding  the 
words  “or  section  431(c)(8)”  after  the 
words  “section  412(c)(10)”; 

■  f.  Newly  designated  paragraph 

(a) (4)(ii)  is  amended  by  removing  the 
words  “paragraph  (a)  of  this  section,  or 
the  amount  described  in  paragraph 

(b) (1),  (b)(2)  or  (b)(3)  of  this  section”  and 
adding  in  their  place  the  words 

“§  4211.4(b),  or  the  amount  described  in 
paragraph  (a)(1),  (a)(2)  or  (a)(3)  of  this 
section”; 


■  g.  Newly  designated  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  words  “(c)(1)”  and  adding 
in  their  place  the  words  “(b)(1)”; 

■  h.  Newly  designated  paragraph  (b)(2) 
introductory  text  is  amended  by 
removing  the  words  “(c)”  and  adding  in 
their  place  the  words  “(b)”; 

■  i.  Newly  designated  paragraph  (b)(3) 
introductory  text  is  amended  by 
removing  the  words  “(c)(2)”  and  adding 
in  their  place  the  words  “(b)(2)”;  and 

■  j.  Paragraphs  (c)  and  (d)  are  added  to 
read  as  follows; 

§4211.12  Modifications  to  the 
presumptive,  modified  presumptive  and 
rolling-5  methods. 

*  *  ★  it  ★ 

(c)  “Fresh  start”  rules  under 
presumptive  method. 

(1)  The  plan  sponsor  of  a  plan  using 
the  presumptive  method  (including  a 
plan  that  primarily  covers  employees  in 
the  building  and  construction  industry) 
may  amend  the  plan  to  provide — 

(1)  A  designated  plan  year  ending  after 
September  26,  1980,  will  substitute  for 
the  plan  year  ending  before  September 
26,  1980,  in  applying  section 
4211(b)(1)(B),  section 
4211{b)(2)(B)(ii)(I),  section 
4211(b)(2)(D),  section  4211(b)(3),  and 
section  4211(b)(3)(B)  of  ERISA,  and 

(ii)  Plan  years  ending  after  the  end  of 
the  designated  plan  year  in  paragraph 

(c)(l)(i)  will  substitute  for  plan  years 
ending  after  September  25,  1980,  in 
applying  section  4211(b)(1)(A),  section 
4211(b)(2)(A),  and  section  , 
4211(b)(2)(B)(ii)(lI)  of  ERISA. 

(2)  A  plan  amendment  made  pursuant 
to* paragraph  (c)(1)  of  this  section  must 
provide  that  the  plan’s  unfunded  vested 
benefits  for  plan  years  ending  after  the 
designated  plan  year  are  reduced  by  the 
value  of  all  outstanding  claims  for 
withdrawal  liability  that  can  reasonably 
be  expected  to  be  collected  from 
employers  that  had  withdrawn  from  the 
plan  as  of  the  end  of  the  designated  plan 
year. 

(3)  In  the  case  of  a  plan  that  primarily 
covers  employees  in  the  building  and 
construction  industry,  the  plan  year 
designated  by  a  plan  amendment 
pursuant  to  paragraph  (c)(1)  of  this 
section  must  be  a  plan  year  for  which 
the  plan  has  no  unfunded  vested 
benefits. 

(d)  ‘‘Fresh  start”  rules  under  modified 
presumptive  method. 

(1)  The  plan  sponsor  of  a  plan  using 
the  modified  presumptive  method  may 
amend  the  plan  to  provide — 

(i)  A  designated  plan  year  ending  after 
September  26,  1980,  will  substitute  for 
the  plan  year  ending  before  September 
26,  1980,  in  applying  section 


4211(c)(2)(B)(i)  and  section 
4211(c)(2)(B)(ii)(I)  and  (II)  of  ERISA,  and 
(ii)  Plan  years  ending  after  the  end  of 
the  designated  plan  year  will  substitute 
for  plan  years  ending  after  September 
25,  1980,  in  applying  section 
4211(c)(2)(B)(ii)(II)  and  section 
4211(c)(2)(C)(i)(II)  of  ERISA. 

(2)  A  plan  amendment  made  pursuant 
to  paragraph  (d)(1)  of  this  section  must 
provide  that  the  plan’s  unfunded  vested 
benefits  for  plan  years  ending  after  the 
designated  plan  year  are  reduced  by  the 
value  of  all  outstanding  claims  for 
withdrawal  liability  that  can  reasonably 
be  expected  to  be  collected  from 
employers  that  had  withdrawn  from  the 
plan  as  of  the  end  of  the  designated  plan 
year. 

PART  4219— NOTICE,  COLLECTION, 
AND  REDETERMINATION  OF 
WITHDRAWAL  LIABILITY 

■  7.  The  authority  citation  for  part  4219 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3)  and 
1399(c)(6). 

■  8.  In  §  4219.1,  paragraph  (c)  is 
amended  by  removing  the  words  “after 
April  28,  1980  (May  2,  1979,  for  certain 
employees  in  the  seagoing  industry)” 
and  adding  in  their  place  the  words  “on 
or  after  September  26,  1980,  except 
employers  with  respect  to  whom  section 
4221(f)  or  section  4221(g)  of  ERISA 
applies  (provided  that  such  emploj'ers 
are  in  compliance  with  the  provisions  of 
those  sections,  as  applicable)”. 

■  9.  In  §4219.2— 

■  a.  Paragraph  (a)  is  amended  by 
removing  the  words  “nonforfeitable 
benefit,”. 

■  b.  Paragraph  (b)  is  amended  by  adding 
tbe  word  “nonforfeitable”  between  the 
words  “vested”  and  “benefits”  and  the 
words  “(as  defined  for  purposes  of  this 
section)”  between  the  words  “benefits” 
and  “exceeds”  in  tbe  definition  of 

Un  funded  vested  benefits. 

■  c.  Paragraph  (b)  is  amended  by  adding 
a  new  definition  in  alphabetical  order  to 
read  as  follows: 

§4219.2  Definitions. 

***** 

‘‘Nonforfeitable  benefit  means  a 
benefit  described  in  §4001.2  of  this 
chapter  plus,  for  purposes  of  this  part, 
any  adjustable  benefit  that  has  been 
reduced  by  the  plan  sponsor  pursuant  to 
section  305(e)(8)  of  ERISA  and  section 
432(e)(8)  of  the  Code  that  would 
otherwise  have  been  includable  as  a 
nonforfeitable  benefit.” 
***** 

■  10.  In  §  4219.15,  revise  paragraphs 
(c)(1)  and  (c)(3)  to  read  as  follows: 
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§  421 9.1 5  Determination  of  reaiiocation 
iiabiiity. 

***** 

(c)  *  *  * 

(1)  Initial  allocable  share.  Except  as 
otherwise  provided  in  rules  adopted  by 
the  plan  pursuant  to  paragraph  (d)  of 
this  section,  and  in  accordance  with 
paragraph  (c)(3)  of  this  section,  an 
employer’s  initial  allocable  share  shall 
be  equal  to  the  product  of  the  plan’s 
unfunded  vested  benefits  to  be 
reallocated,  multiplied  by  a  fraction — 

(i)  The  numerator  of  which  is  the 
yearly  average  of  the  employer’s 
contribution  base  units  during  the  three 
plan  years  preceding  the  employer’s 
withdrawal;  and 

(ii)  The  denominator  of  which  is  the 
sum  of  the  yearly  averages  calculated 
under  paragraph  (c)(l)(i)  of  this  section 
for  each  employer  liable  for  reallocation 
liability. 

***** 

(3)  Contribution  base  unit.  For 
purposes  of  paragraph  (c)(1)  of  this 
section,  a  contribution  base  unit  means 
a  unit  with  respect  to  which  an 
employer  has  an  obligation  to 
contribute,  such  as  an  houf  worked  or 
shift  worked  or  a  unit  of  production, 
under  the  applicable  collective 
bargaining  agreement  (or  other 
agreement  pursuant  to  which  the 
employer  contributes)  or  with  respect  to 
which  the  employer  would  have  an 
obligation  to  contribute  if  the 
contribution  requirement  with  respect 
to  the  plan  were  greater  than  zero. 
***** 

Issued  in  Washington,  DC,  this  23  day  of 
December  2008. 

Charles  E.F.  Millard, 

Director,  Pension  Benefit  Guaranty 
Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  publication  of  this  final  rule. 
Judith  R.  Starr, 

Secretary,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc.  E8-31015  Filed  12-29-08;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[USCG-2008-0697] 

RIN  1625-AA09 

Drawbridge  Operation  Reguiation; 
Intracoastai  Waterway  (ICW),  Barnegat 
Bay,  Seaside  Heights,  NJ 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations  of 
the  S37  Bridge,  at  ICW  mile  14.1,  across 
Barnegat  Bay  at  Seaside  Heights,  NJ.  The 
final  rule  will  allow  the  drawbridge  to 
operate  on  an  adv’ance  notice  basis 
during  specific  times  of  the  year.  This 
change  will  result  in  more  efficient  use 
of  the  bridge  during  months  of 
infrequent  transit. 

DATES:  This  rule  is  effective  January'  29, 
2009. 

ADDRESSES:  Comments  and  related 
materials  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  USCG-2008- 
0697  and  are  available  online  at 
http://w\vw. reguIations.gov.  This 
material  is  also  available  for  inspection 
or  copying  at  two  locations:  the  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  FTiday, 
except  Federal  holidays  and  the 
Commander  (dpb).  Fifth  Coast  -Guard 
District,  Federal  Building,  1st  Floor,  431 
Crawford  Street,  Portsmouth,  VA 
23704-5004  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  call 
Terrance  Knowles,  Environmental 
Protection  Specialist,  Fifth  Coast  Guard 
District,  at  (757)  398-6587.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  August  22,  2008,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  “Drawbridge  Operation 
Regulations:  Intracoastai  Waterway 
(ICW),  Barnegat  Bay,  Seaside  Heights, 


NJ”  in  the  Federal  Register  (73  FR 
49622).  We  received  no  comments  on 
the  published  NPRM.  No  public  meeting 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  New  Jersey  Department  of 
Transportation  (NJDOT)  is  responsible 
for  the  operation  of  the  S3 7  Bridge,  at 
ICW  mile  14.1,  across  Barnegat  Bay  at 
Seaside  Heights,  NJ.  NJDOT  requested 
advance  notification  for  vessel  openings 
from  December  1  to  March  31  from  8 
a.m.  to  11  p.m.  for  the  drawbridge  due 
to  the  infrequency  of  requests. 

In  the  closed-to-navigation  position, 
the  S37  Bridge,  at  ICW  mile  14.1,  across 
Barnegat  Bay  at  Seaside  Heights,  NJ,  has 
a  vertical  clearance  of  30  feet,  above 
mean  high  water.  The  existing  operating 
regulations  for  the  drawbridge  is  set  out 
in  33  CFR  §  117.733(c),  which  require 
the  bridge  to  open  on  signal  except  from 
December  1  through  March  31  from  11 
p.m.  tff  8  a.m.,  the  draw  need  not  be 
opened:  from  April  1  through  November 
30,  from  11  p.m.  to  8  a.m.  the  draw  shall 
open  if  at  least  four  hours  notice  is 
given;  and  from  Memorial  Day  through 
Labor  Day  from  8  a.m.  to  8  p.m.,  the 
draw  need  only  open  on  the  hour  and 
half  hour. 

A  review  of  the  bridge  logs  for  2005 
to  2007  supplied  by  NJDOT  revealed 
from  December  1  through  March  31 
between  8  a.m.  to  11  p.m.,  the 
drawbridge  opened  for  vessels  a  total  of 
5,  9,  and  35  times  per  year,  respectively. 
The  year  2007  was  an  anomaly,  based 
on  unseasonably  warm  weather  for  the 
winter  months. 

Due  to  the  infrequency  of  requests  for 
vessel  openings  during  the  winter 
months,  NJDOT  requested  to  change  the 
current  operating  regulations  from 
December  1  through  March  31  from  8 
a.m.  to  11  p.m.  of  every  year  by 
requiring  the  draw  span  to  open  on 
signal  if  at  least  four  hours  notice  is 
given  at  all  times  from  December  1 
through  March  31. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  to  the  NPRM.  Based  on  the 
information  provided,  we  will 
implement  a  final  rule  with  no  changes 
to  the  NPRM. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below,  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 
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Regulatory  Planning  and  Review 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  We  reached  this  conclusion 
based  on  the  fact  that  mariners  can  plan 
their  trips  in  accordance  with  the 
scheduled  bridge  openings,  to  minimize 
delays  and  vessels  that  can  pass  under 
the  bridge  without  a  bridge  opening  may 
do  so  at  all  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTT  A  A)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in- their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  This  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D 
and  Department  of  Homeland  Security 
Management  Directive  5100.1  and, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e)  of  the 
Instruction,  from  further  environmental 
documentation. 

Under  figure  2-1,  paragraph  (32)(e),  of 
the  Instruction,  an  environmental 
analysis  checklist  and  a  categorical 
exclusion  determination  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-1; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  Revise  §  117.733(cKl)  to  read  as 
follows: 

§  1 1 7.733  New  Jersey  Intracoastal 
Waterway. 

***** 

(c)  *  *  * 

(1)  From  December  1  through  March 
31,  the  draw  need  only  open  if  at  least 
four  hours  notice  is  given. 
***** 

Dated:  December  9,  2008. 

Fred  M.  Rosa,  Jr., 

Rear  Admiral,  United  States  Coast  Guard, 
Commander,  Fifth  Coast  Guard  District. 

[FR  Doc.  E8-31016  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[USCG-2008-1155] 

Drawbridge  Operation  Regulations; 
Gowanus  Canal,  Brooklyn,  NY, 
Maintenance 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  Hamilton  Avenue 
Bridge  across  the  Gowanus  Canal,  mile 
1.2,  at  Brooklyn,  New  York.  Under  this 
temporary  deviation  the  bridge  shall 
require  a  four-hour  advance  notice  for 
bridge  openings  for  three  months  to 
facilitate  bridge  maintenance.  Vessels 
that  can  pass  under  the  draw  without  a 
bridge  opening  may  do  so  at  all  times. 
DATES:  This  deviation  is  effective  from 
January  16,  2009  through  March  31, 
2009. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG— 2008- 
1155  and  are  available  online  at 
http://www.regulations.gov.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  The  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 


1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  and  the  First 
Coast  Guard  District,  Bridge  Branch 
Office,  408  Atlantic  Avenue,  Boston, 
Massachusetts  02110,  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Leung-Yee,  Project  Officer,  First  Coast 
Guard  District,  at  (212J  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
Hamilton  Avenue  Bridge,  across  the 
Gowanus  Canal,  mile  1.2,  at  Brooklyn, 
New  York,  has  a  vertical  clearance  in 
the  closed  position  of  19  feet  at  mean 
high  water  and  23  feet  at  mean  low 
water.  The  Drawbridge  Operation 
Regulations  are  listed  at  33  CFR  117.5. 

The  waterway  has  seasonal 
recreational  vessels,  and  commercial 
vessels  of  various  sizes. 

The  owner  of  the  bridge.  New  York 
City  Department  of  Transportation, 
requested  a  temporary  deviation  to 
facilitate  the  training  of  bridge 
personnel,  mechanical  and  electrical 
testing  at  the  bridge. 

Under  this  temporary  deviation  the 
Hamilton  Avenue  Bridge  shall  require  at 
least  a  four-hour  advance  notice  for 
bridge  openings  from  January  16,  2009 
through  March  31,  2009.  Vessels  that 
can  pass  under  the  bridge  without  a 
bridge  opening  may  do  so  at  all  times. 

In  accordance  with  33  CFR  117.35(e), 
the  bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Dated:  December  15,  2008. 

Gary  Kassof, 

Bridge  Program  Manager,  First  Coast  Guard 
District. 

[FR  Doc.  E8-30880  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2008-1 120] 

RIN  1625-AAOO 

Safety  Zone;  Flagler  Museum  New 
Year’s  Eve  Celebration  Fireworks 
Display,  West  Palm  Beach,  FL 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 


the  Flagler  Museum  New  Year’s  Eve 
Celebration  fireworks  display  on  the 
Intracoastal  Waterway  in  West  Palm 
Beach,  Florida.  This  temporary  safety 
zone  will  restrict  vessels  from 
interfering  with  the  fireworks  display. 
This  regulation  is  necessary  to  provide 
for  the  safety  of  life  on  navigable  waters 
of  the  United  States  and  protect 
participants,  spectators,  and  mariner 
traffic  from  potential  hazards  associated 
with  the  event. 

DATES:  This  rule  is  effective  from  11:55 
p.m.  on  Wednesday,  December  31,  2008 
until  1  a.m.  on  Thursday,  January  1, 
2009. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
1120  and  are  available  online  by  going 
to  http://www.regulations.gov,  selecting 
the  Advanced  Docket  Search  option  on 
the  right  side  of  the  screen,  inserting 
USCG-2008-1 120  in  the  Docket  ID  box, 
pressing  Enter,  and  then  clicking  on  the 
item  in  the  Docket  ID  column.  They  are 
also  available  for  inspection  or  copying 
two  locations:  the  Docket  Management 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
and  Sector  Miami,  100  MacArthur 
Causeway,  Miami  Beach,  FL  33139 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  LT  Paul  Steiner,  Coast  Guard 
Sector,  Miami,  Florida  at  (305)  535- 
8724.  If  you  have  questions  on  viewing 
the  docket,  call  Renee  V.  Wright, 
Program  Manager,  Docket  Operations, 
telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule, 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because 
immediate  action  is  necessary  to  ensure 
the  safety  of  commercial  and 
recreational  vessels  in  the  vicinity  of  the 
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fireworks  display  on  the  dates  and  times 
this  rule  will  be  in  effect  and  delay 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is  needed  to 
ensure  the  public’s  safety. 

For  the  same  reasons  above,  under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Fireworks  by  Grucci  is  sponsoring  the 
Flagler  Museum  New  Year’s  Eve 
Celebration  fireworks  display.  The 
fireworks  display  event  will  be  held 
between  the  hours  of  11:55  p.m.  on 
Wednesday,  December  31,  2008  and  1 
a.m.  on  Thursday,  January  1,  2009.  The 
public  is  invited  to  attend.  The 
approximate  positions  for  the  two 
fireworks  display  barges  are  26°42'34" 

N,  080°02'50"  W  and  26°42'33"  N, 
080°02'47''  W.  The  high  concentration  of 
event  participants,  spectators,  and  the 
general  boating  public  presents  an  extra 
hazard  to  the  safety  of  life  on  the 
navigable  w'aters  of  the  United  States.  A 
regulated  area  on  the  Intracoastal 
Waterway  in  West  Palm  Beach,  Florida 
is  necessary  to  protect  participants  as 
well  as  spectators  from  hazards 
associated  with  the  event. 

Discussion  of  Rule 

This  rule  establishes  a  temporary 
safety  zone  for  the  Flagler  Museum  New 
Year’s  Eve  Celebration  fireworks  display 
in  the  Intracoastal  Waterway  in  West 
Palm  Beach,  Florida.  A  370-yard  radius 
safety  zone  encompassing  the  waters 
surrounding  the  fireworks  barges  is 
necessary  to  protect  participants  as  well 
as  spectators  from  hazards  associated 
with  the  fireworks  display.  The 
approximate  positions  for  the  two 
fireworks  display  barges  are  26°42'34" 

N,  080°02'50"  W  and  26°42'33''  N, 
080°02'47"  W.  No  person  or  vessel  may 
anchor,  moor,  or  transit  a  safety  zone 
without  permission  of  the  Captain  of  the 
Port  Miami,  Florida  or  his  designated 
representative.  Traffic  may  resume 
normal  operations  at  the  completion  of 
the  event  as  determined  by  the  Coast 
Guard  Patrol  Commander.  This 
regulation  will  be  in  effect  from  11:55 
p.m.  on  Wednesday,  December  31,  2008 
to  1  a.m.  on  Thursday,  January  1,  2009. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 


Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  regulation 
will  only  be  in  effect  for  a  short  period 
of  time  and  the  impact  on  routine 
navigation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  Intracoastal  Waterway  in  West  Palm 
Beach,  Florida  between  11:55  p.m.  on 
Wednesday,  December  31,  2008  and  1 
a.m.  on  Thursday,  January  1,  2009.  This 
temporary  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  will  be 
in  effect  for  only  1  hour.  Vessels  may 
pass  through  the  regulated  area  with  the 
permission  of  the  Coast  Guard  Patrol 
Commander. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
.  better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 


Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it.  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


V 
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Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
With  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  5100.1  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  under  the  Instruction 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 


Instruction.  Therefore,  this  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (34)(g),  of  the  Instruction, 
from  further  environmental 
documentation. 

An  environmental  analysis  checklist 
and  a  categorical  exclusion 
determination  are  available  in  the 
docket  where  indicates  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2 .  Add  §  1 65  .TO  7-1 1 20  to  read  as 
follows: 

§  1 65.T07-1 1 20  Safety  Zone;  Flagler 
Museum  New  Year’s  Eve  Celebration 
fireworks  display.  West  Palm  Beach, 

Florida. 

(a)  Regulated  area.  A  temporary  safety 
zone  is  established  for  the  Flagler 
Museum  New  Year’s  Eve  Celebration 
fireworks  display  in  West  Palm  Beach, 
Florida.  The  370  yard  radius  safety  zone 
encompasses  the  waters  surrounding  the 
fireworks  barges.  The  approximate 
positions  for  the  two  fireworks  display 
barges  are  26°42'34"  N,  080°02'50"  W 
and  26“42'33'  N,  080°02'47"  W. 

(h)  Definitions.  The  following 
definitions  apply  to  this  section: 

Designated  representative  means 
Coast  Guard  Patrol  Commanders, 
including  Coast  Guard  coxswains,  petty 
officers  and  other  officers  operating 
Coast  Guard  vessels,  and  federal,  state, 
and  local  officers  designated  by  or 
assisting  the  Captain  of  the  Port  Miami, 
Florida  in  the  enforcement  of  regulated 
navigation  areas,  safety  zones,  and 
security  zones. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  no 
person  or  vessel  may  anchor,  moor  or 
transit  a  safety  zone  without  permission 
of  the  Captain  of  the  Port  Miami,  Florida 
or  his  designated  representative.  To 
request  permission  to  enter  into  a  safety 
zone,  the  Captain  of  the  Port’s 
designated  representative  may  be 
contacted  on  VHF  channel  16. 


(2)  At  the  completion  of  scheduled 
parade,  and  departure  of  participants 
from  the  regulated  area,  the  Coast  Guard 
Patrol  Commander  may  permit  traffic  to 
resume  normal  operations. 

(d)  Effective  Dates.  This  rule  is 
effective  from  11:55  p.m.  on 
Wednesday,  December  31,  2008  to  1 
a.m.  on  Thursday,  January  1,  2009. 

Dated;  November  28,  2008. 

J.O.  Fitton, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Miami,  Florida. 

(FR  Doc.  E8-30878  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  THE  ARMY,  CORPS 
OF  ENGINEERS 

33  CFR  Part  323 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  232 
[FRL-8757-7] 

RIN  2040-AE96 

Revisions  to  the  Clean  Water  Act 
Regulatory  Definition  of  “Discharge  of 
Dredged  Material”;  Final  Rule 

AGENCIES:  U.S.  Army  Corps  of 
Engineers,  Department  of  the  Army, 
DOD;  and  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  and  the 
Environmental  Protection  Agency  (EPA) 
(together,  the  “Agencies”)  are 
promulgating  a  final  rule  to  amend  a 
Clean  Water  Act  (CWA)  section  404 
regulation  that  defines  the  term 
“discharge  of  dredged  material.”  This 
action  conforms  the  Corps’  and  EPA’s 
regulations  to  a  court  order  invalidating 
the  January'  17,  2001,  amendments  to 
the  regulatory  definition  (referred  to  as 
the  “Tulloch  11”  rule).  This  final  rule 
responds  to  the  court  decision  by 
deleting  language  from  the  regulation 
that  was  invalidated. 

DATES:  Effective  Date:  December  30, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  final  rule,  contact 
Rachel  Fertik  of  EPA  at 
Fertik.RacheI@epa.gov  or  Jennifer 
McCarthy  of  the  Corps  at 
iennifer.l.mccarthy@usace.army.mil.  For 
questions  on  project-specific  activities, 
contact  your  local  Corps  District  office. 
Addresses  and  telephone  numbers  for 
Corps  District  offices  can  be  obtained 
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from  the  Corps  Regulatory  Homepage  at 
http://www.  usace.army.mil/inet/ 
functions/cw/cecwo/reg/disthct.htm.  If 
you  do  not  have  access  to  the  Internet, 
telephone  numbers  for  Corps  District 
offices  can  be  obtained  by  calling  (202) 
761-4614. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Potentially  Affected  Entities 

Persons  or  entities  engaged  in 
discharging  dredged  material  to  waters 
of  the  U.S.  could  be  affected  by  this 
rule.  This  final  rule  addresses  the 
regulatory  definition  of  “discharge  of 
dredged  material,”  a  term  that  is 
important  in  determining  what  types  of 
activities  do  or  do  not  require  a  CWA 
section  404  permit.  As  described  further 
below,  this  action  does  not  increase 
'regulatory  burdens,  but  rather  conforms 
the  language  in  our  section  404 
regulations  to  the  outcome  of  a  lawsuit 
challenging  the  regulatgry  definition. 
Examples  of  entities  that  might 
potentially  be  affected  include: 


Category 


Examples  of  poten¬ 
tially  affected  entities 


State/T ribal  govern¬ 
ments  or  instru¬ 
mentalities. 


Local  governments  or 
instrumentalities. 


Industrial,  cofhmer- 
cial,  or  agricultural 
entities. 


Land  developers  and 
landowners. 


I  State/tiibal  agencies 
I  or  instrumentalities 
j  that  discharge 
I  dredged  material  to 
I  waters  of  the  U.S. 
i  Local  governments  or 
instrumentalities 
that  discharge 
dredged  material  to 
waters  of  the  U.S. 

Industrial,  commer¬ 
cial,  or  agricultural 
entities  that  dis¬ 
charge  dredged 
material  to  waters 
of  the  U.S. 

Land  developers  and 
landowners  that 
I  discharge  dredged 
i  material  to  waters 
of  the  U.S. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  are 
likely  to  carry  out  activities  affected  by 
this  action.  This  table  lists  the  types  of 
entities  that  the  Agencies  are  now  aware 
of  that  carry  out  activities  potentially 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
perform  activities  that  are  affected.  To 
determine  whether  your  organization  or 
its  activities  are  affected  by  this  action, 
you  should  carefully  examine  tKe 
preamble  discussion  in  section  II  of  this 
final  rule.  If  you  still  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  activity,  consult  the 


Corps  District  offices  as  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  “TuIIoch”  Rules  and  Related 
Litigation 

Clean  Water  Act  section  301  prohibits 
the  discharge  of  a  pollutant  into  a  water 
of  the  United  States,  except  as  in 
compliance  with  specified  sections  of 
the  CWA.  33  U.S.C.  1311(a).  Anrong- 
these  sections  is  CWA  section  404, 
which  authorizes  the  Corps  (or  a  state  or 
tribe  with  an  authorized  permitting 
program)  to  issue  permits  for  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  Two  states  (New 
Jersey  and  Michigan)  have  assumed  the 
CWA  section  404  permitting  program. 

On  August  25,  1993  (58  FR  45008), 
the  Agencies  issued  a  regulation  (the 
“Tulloch  rule”)  defining  the  term 
“discharge  of  dredged  material”  to 
include: 

any  addition,  including  any  redeposit,  of 
dredged  material,  including  excavated 
material,  into  waters  of  the  United  States 
which  is  incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation.  33  CFR 
323.2(d)(1);  40  CFR  232.2. 

The  American  Mining  Congress  and 
several  other  trade  associations 
challenged  this  regulation.  On  January 
23, 1997,  the  U.S.  District  Court  for  the 
District  of  Columbia  ruled  that  the 
regulation  exceeded  the  Agencies’ 
authority  under  the  CWA  because  it 
impermissibly  regulated  “incidental 
fallback”  of  dredged  material.  American 
Mining  Congress  v.  United  States  Army 
Corps  of  Engineers,  951  F.Supp.  267, 
272-76  (D.D.C.  1997).  The  court 
concluded  that  incidental  fallback  is  not 
subject  to  the  CWA  as  an  “addition”  of 
pollutants,  and  declared  the  rule 
“invalid  and  set  aside.”  Id;  278.  The 
court  also  enjoined  the  agencies  from 
applying  or  enforcing  the  regulation.  Id. 
The  government  appealed  the  court’s 
ruling,  and,  on  June  19,  1998,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  affirmed  the  district 
court’s  decision.  National  Mining 
Association  v.  United  States  Army 
Corps  of  Engineers,  145  F.3d  1339  (D.C. 
Cir.  1998)  (“NMA”). 

The  NMA  court  described  incidental 
fallback  as  “redeposit”  of  dredged 
material  that  “takes  place  in 
substantially  the  same  spot  as  the  initial 
removal.”  NMA,  145  F.3d  at  1401.  The 
court  further  portrayed  such  fallback  as 
“the  situation  in  which  material  is 
removed  from  the  waters  of  the  United 
States  and  a  small  portion  of  it  happens 
to  fall  back,”  and  concluded  that 
because  such  fallback  represents  a  net 
withdrawal,  it  cannot  constitute  a 


regulable  “addition”  of  a  pollutant.  Id. 
at  1404.  The  NMA  court  did  not, 
however,  conclude  that  all  forms  of 
redeposit  were  outside  the  government’s 
authority  to  regulate  under  CWA  §  404: 
“We  hold  only  that  by  asserting 
jurisdiction  over  ‘any  redeposit,’ 
including  incidental  fallback,  the 
Tulloch  rule  outruns  the  Corps’s 
statutory  authority.”  Id.  at  1405 
(emphasis  in  original).  The  NMA  court 
noted,  for  example,  that  “redeposits  at 
some  distance  from  the  point  of 
removal,”  could  still  be  regulated.  Id.  at 
1407, 1410  (Silberman,  J.,  concurring). 

On  May  10, 1999,  the  Agencies  issued 
a  final  rule  modifying  our  definition  of 
“discharge  of  dredged  material”  in 
response  to  the  Court  of  Appeals’ 
decision  to  affirm  the  district  court’s 
order  invalidating  the  Tulloch  rule  (64 
FR  25120,  25123)  (the  “1999  Rule”). 

The  1999  Rule  made  those  changes 
necessary  to  conform  the  regulations  to 
these  decisions.  First,  the  rule  deleted 
use  of  the  word  “any”  as  a  modifier  of 
the  term  “redeposit.”  Second,  the  rule 
expressly  excluded  “incidental 
fallback”  from  the  definition  of 
“discharge  of  dredged  material.”  The 
resulting  definition  was  as  follows: 

(1)  Except  as  provided  below  in  paragraph 
(2),  the  term  discharge  of  dredged  material 
means  any  addition  of  dredged  material  into, 
including  redeposit  of  dredged  material  other 
than  incidental  fallback  within,  the  waters  of 
the  United  States.  The  term  includes,  but  is 
not  limited  to,  the  following: 

(1)  The  addition  of  dredged  material  to  a 
specified  discharge  site  located  in  waters  of 
the  United  States; 

(ii)  The  runoff  or  overflow,  associated  with 
a  dredging  operation,  from  a  contained  land 
or  water  disposal  area;  and 

(iii)  Any  addition,  including  redeposit 
other  than  incidental  fallback,  of  dredged 
material,  including  excavated  material,  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation. 

(2)  The  term  discharge  of  dredged  material 
does  not  include  the  following: 

(i)  Discharges  of  pollutants  into  waters  of 
the  United  States  resulting  from  the  onshore 
subsequent  processing  of  dredged  material 
that  is  extracted  for  any  commercial  use 
(other  than  fill).  These  discharges  are  subject 
to  section  402  of  the  Clean  Water  Act  even 
though  the  extraction  and  deposit  of  such 
material  may  require  a  permit  from  the  Corps 
or  applicable  State. 

(ii)  Activities  that  involve  only  the  cutting 
or  removing  of  vegetation  above  the  ground 
(e.g.,  mowing,  rotary  cutting,  and 
chainsawing)  where  the  activity  neither 
substantially  disturbs  the  root  system  nor 
involves  mechanized  pushing,  dragging,  or 
other  similar  activities  that  redeposit 
excavated  soil  material. 

(iii)  Incidental  fallback. 
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40  CFR  232.2  (July  1,  1999) 
(Corresponding  changes  were  also  made 
to  Corps  regulations  at  33  CFR 
323.2(d)(1),  (2)  (July  1,  1999). 

As  explained  in  the  preamble  to  that 
rulemaking,  the  determination  whether 
a  particular  redeposit  of  dredged 
material  in  waters  of  the  United  States 
requires  a  section  404  permit  would  be 
done  on  a  case-by-case  basis,  consistent 
with  our  CWA  authorities  and 
governing  case  law. 

After  the  Agencies  published  the  1999 
Rule,  the  National  Association  of  Home 
Builders  (the  “Home  Builders”)  and 
others  filed  a  motion  with  the  district 
court  that  issued  the  AMC  injunction 
seeking  to  compel  compliance  with  that 
injunction.  Home  Builders’  motion, 
among  other  things,  asserted  that  the 
1999  Rule  violated  the  court’s 
injunction  by  asserting  unqualified 
authority  to  regulate  mechanized 
landclearing.  On  September  13,  2000, 
the  district  court  denied  Home  Builders’ 
motion  to  compel  compliance  with  the 
AMC  injunction,  finding  that  the  1999 
Rule  was  consistent  with  its  decision 
and  injunction,  and  the  decision  of  the 
DC  Circuit  in  NMA.  American  Mining 
Congress  v.  U.S.  Army  Corps  of 
Engineers,  120  F.Supp.2d  23,  29  (D.D.C. 
2000).  Specifically  the  court  determined 
that  the  1999  Rule  did  not  violate  the 
court’s  injunction  because  that  rule 
“eliminated  §404  jurisdiction  over 
incidental  fallback,  and  removes  the 
language  asserting  jurisdiction  over 
‘any’  redeposit  of  dredged  material.”  Id. 

EPA  and  the  Corps  proposed  further 
revisions  to  the  definition  of  “discharge 
of  dredged  material”  in  August  2000  (65 
FR  50108),  based  on  the  Agencies’ 
understanding  of  language  in  the 
relevant  court  decisions  addressing 
“incidental  fallback.”  Following  receipt 
and  analysis  of  public  comments,  EPA 
and  the  Corps  promulgated  a  final  rule 
in  January  2001  (66  FR  4550).  This 
“Tulloch  11”  rule  retained  the  language 
from  the  1999  Rule  excluding 
“incidental  fallback”  from  regulation, 
and  added  language  defining 
“incidental  fallback”  as: 

The  redeposit  of  small  volumes  of  dredged 
material  that  is  incidental  to  excavation 
activity  in  waters  of  the  United  States  when 
such  material  falls  hack  to  substantially  the 
same  place  as  the  initial  removal.  Examples 
of  incidental  fallback  include  soil  that  is 
disturbed  when  dirt  is  shoveled  and  the 
back-spill  that  comes  off  a  bucket  when  such 
small  volume  of  soil  or  dirt  falls  into 
substantially  the  same  place  from  which  it 
was  initially  removed.  (66  FR  4575) 
(amending  33  CFR  323.2(d)(2)(ii),  and  40  CFR 
232.2(2)(ii)). 

This  Tulloch  II  rule  also  indicated 
that 


The  Corps  and  EPA  regard  the  use  of 
mechanized  earth-moving  equipment  to 
conduct  landclearing,  ditching, 
channelization,  in-stream  mining  or  other 
earth-moving  activity  in  waters  of  the  United 
States  as  resulting  in  a  discharge  of  dredged 
material  unless  project-specific  evidence 
shows  that  the  activity  results  in  only 
incidental  fallback.  This  paragraph  ...  does 
not  and  is  not  intended  to  shift  any  burden 
in  any  administrative  or  judicial  proceeding 
under  the  CWA.  (66  FR  4575)  (amending  33 
CFR  323.2(d)(2)(i);  40  CFR  232.2(2)(i)). 

In  February  2001,  NAHB  filed  a  facial 
challenge  in  the  district  court  to  the 
Tulloch  II  rule,  asserting  that  the 
regulations  create  an  impermissible 
rebuttable  presumption  that  all 
unpermitted  dredging  results  in 
unlawful  discharge,  and  alleging  that 
the  rule  exceeds  the  Corps’  CWA  section 
404  authority  by  defining  “incidental 
fallback”  in  terms  of  volume.  The 
district  court  initially  dismissed  these 
claims  as  unripe  in  National  Ass’n  of 
Homebulders  v.  U.S.  Army  Corps  of 
Engineers,  311  F.Supp.2d  91  (D.D.C. 
2004)  (NAHB),  but  the  Court  of  Appeals 
for  the  DC  Circuit  reversed  the  district 
court’s  order  dismissing  the  case  and 
remanded  the  case  to  the  district  court 
for  consideration  of  the  merits.  National 
Ass’n  of  Homebulders  v.  U.S.  Army 
Corps  of  Engineers,  440  F.3d  459  (2006). 

In  a  January  2007  decision,  the 
district  court  held  that  the  Tulloch  II 
rule  violates  the  Clean  Water  Act 
because  of  the  w'ay  the  rule  used  volume 
to  determine  “incidental  fallback.” 
NAHB,  No.  01-0274  at  7,  10  (D.D.C.  Jan. 
30,  2007).  The  court  stated  that  “(tjhe 
difference  between  incidental  fallback 
and  redeposit  is  better  understood  in 
terms  of  two  other  factors:  (1)  The  time 
the  material  is  held  before  being 
dropped  to  earth  and  (2)  the  distance 
between  the  place  where  the  material  is 
collected  and  the  place  where  it  is 
dropped.”  Id.  at  7-8.  The  court  also 
criticized  the  rule  for  failing  to  specify 
exactly  when  mechanized  land  clearing 
would  require  a  permit,  since  the  Court 
of  Appeals  has  made  clear  “that  not  all 
uses  of  mechanized  earth-moving 
equipment  may  be  regulated.”  Id.  at  9. 
The  district  court  declared  the  Tulloch 
II  rule  “invalid”  and  enjoined  the 
Agencies  from  enforcing  the  rule. 

NAHB,  No.  01-0274  Order  at  1  (D.D.C. 
Jan.  30,  2007). 

II.  This  Final  Rule 

This  final  rule  addresses  the 
regulatory  definition  of  “discharge  of 
dredged  material,”  a  term  that  is 
important  in  determining  whether  an 
activity  requires  a  Clean  Water  Act 
section  404  permit.  Previous 
amendments  to  the  definition  aimed  to 
better  differentiate  between  regulable 


redeposits  of  dredged  material  and 
“incidental  fallback,”  which  is  not 
regulated  under  EPA  or  Corps 
regulations.  Consistent  with  the  district 
court’s  2007  NAHB  order  this  rule 
returns  the  definition  of  “discharge  of 
dredged  material”  to  that  which  was 
promulgated  in  the  1999  rule,  as 
described  above.  The  definition  outlines 
several  examples  where  a  discharge 
results  in  a  regulable  redeposit,  but 
specifically  excludes  “incidental 
fallback”  without  defining  that  term.  As 
with  the  1999  rule,  deciding  when  a 
particular  redeposit  of  dredged  material 
is  subject  to  Clean  Water  Act 
jurisdiction  will  entail  a  case-by-case 
evaluation,  consistent  with  our  Clean 
Water  Act  authorities  and  governing 
case  law. 

This  rule  conforms  the  language  in 
the  Code  of  Federal  Regulations  with 
the  legal  state  of  the  regulations  defining 
“discharge  of  dredged  material” 
following  the  DC  district  court’s 
decision  invalidating  the  2001 
amendment  to  the  regulations  made  by 
the  Tulloch  II  rule.  The  effect  of  the 
district  court’s  2007  NAHB  order  was  to 
reinstate  the  1999  rule  text.  See 
Georgetown  Univ.  Hosp.  v.  Bowen,  821 
F.2d  750,  757  (D.C.  Cir.  1987),  aff'd  499 
U.S.  2104  (1988)  (“the  effect  of 
invalidating  an  agency  rule  is  to 
‘reinstat[e]  the  rules  previously  in 
force.’  ”).  Before  the  Tulloch  II  rule  was 
promulgated  in  2001,  the  regulations 
governing  discharges  of  dredged 
material  were  last  amended  on  May  10, 
1999.  The  regulations  in  force  following 
the  1999  amendments,  therefore,  have 
been  reinstated  by  the  court’s  decision 
on  the  Tulloch  II  rule.  This  rulemaking 
is  being  undertaken  so  that  the 
published  regulatory  text  will  match  the 
regulations  reinstated  by  the  district 
court’s  2007  NAHB  order. 

With  one  exception  described  below, 
this  final  rule  removes  all  changes  to  the 
definition  of  “discharge  of  dredged 
material”  that  had  been  made  by  the 
Tulloch  II  rule  and  restores  33  CFR 
323.2(d)(2)  and  40  CFR  232.2  to  the  text 
as  it  existed  immediately  following  the 
1999  Rule  amendments.  This  means  that 
the  definition  of  “incidental  fallback”  is 
deleted  from  the  regulation,  as  is  the 
language  indicating  that  the  agencies 
“regard”  the  use  of  mechanized  earth- 
moving  equipment  as  resulting  in  a 
regulable  discharge. 

There  is  just  one  facet  of  the  Tulloch 
II  rule  that  is  npt  being  reversed  by  this 
final  rule.  The  Tulloch  II  rule  removed 
a  “grandfather”  provision  from  the 
regulations  that  had  exempted  from  404 
permit  requirements  a  limited  class  of 
discharges.  See  33  CFR  323.2(d)(3)(iii) 
(1999)  and  40  CFR  232.2(3)(iii)  (1999). 
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In  issuing  its  decision  in  NAHB  (2007), 
the  district  court  did  not  consider  the 
merits  of  this  provision  because  it  was 
not  at  issue  in  the  litigation.  There  is, 
therefore,  no  reason  to  believe  that  the 
court  intended  for  the  Agencies  to 
reinsert  this  provision  into  the 
Agencies’  regulations  when  the  court 
declared  the  Tulloch  II  rule  “invalid.” 
Moreover,  this  “grandfather”  provision 
expired — by  its  own  express  terms — in 
1996,  and  it  is  the  Agencies’  view  that 
this  provision  would  not  be  meaningful 
if  included  in  the  regulations.  Indeed, 
EPA  received  no  comments  on  this 
provision  when  the  Agency  proposed  to 
remove  it  from  the  CFR  on  August  16, 
2000  (65  FR  50111,  50117),  and  it  has 
been  absent  from  the  regulations  since 
2001. 

The  “grandfather”  provision,  which  is 
not  being  added  to  the.  Agencies’ 
regulations  in  this  final  rule,  stated  that 
section  404  authorization  is  not  required 
for  the  following  activities; 

Those  discharges  of  dredged  material 
associated  with  ditching,  channelization  or 
other  excavation  activities  in  waters  of  the 
United  States,  including  wetlands,  for  which 
Section  404  authorization  was  not  previously 
required,  as  determined  by  the  Corps  district 
in  which  the  activity  occurs  or  would  occur, 
provided  [emphasis  in  original]  that  prior  to 
August  25, 1993,  the  excavation  activity 
commenced  or  was  under  contract  to 
commence  work  and  that  the  activity  will  be 
completed  no  later  that  August  25,  1994.  This 
provision  does  not  apply  to  discharges 
associated  with  mechanized  landclearing. 

For  those  excavation  activities  that  occur  on 
an  ongoing  basis  (either  continuously  or 
periodically),  e.g.,  mining  operations,  the 
Corps  retains  the  authority  to  grant,  on  a 
case-by-case  basis,  an  extension  of  this  12- 
month  grandfather  provision  provided  that 
the  discharger  has  submitted  to  the  Corps 
within  the  12-month  period  an  individual 
permit  application  seeking  404  authorization 
for  such  excavation  activity.  In  no  event  can 
the  grandfather  period  under  this  paragraph 
extend  beyond  August  25,  1996. 

See  33  CFR  323.2(d)(3)(iii)  (1999),  and 
40  CFR  232.2(3)(iii)  (1999). 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Findings  Under  5  U.S.C.  553 

Under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553,  agencies 
generally  are  required  to  publish  a 
notice  of  proposed  rulemaking  and 
provide  an  opportunity  for  the  public  to 
comment  on  any  substantive  rulemaking 
action.  Notice  is  not  required,  however. 

When  the  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief  statement 
of  reasons  therefore  in  the  rules  issued)  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary  to  the 
public  interest.  5  U.S.C.  553(b)(3)(B). 


This  rule  merely  conforms  the 
language  in  our  section  404  regulations 
to  the  current  status  of  those  regulations 
after  the  2007  NAHB  order  and 
injunction.  The  district  court  judgment 
invalidated  the  changes  made  to  the 
regulatory  definition  of  ^‘discharge  of 
dredged  material”  promulgated  on 
January  17,  2001.  By  removing  the 
definition  of  “incidental  fallback”  and 
the  language  indicating  that  the  agencies 
“regard”  the  use  of  mechanized  earth- 
moving  equipment  as  resulting  in  a 
regulable  discharge,  these  revisions 
conform  the  regulations  to  reflect  the 
legal  status  quo  in  light  of  the  district 
court’s  January  30,  2007,  order  in  the 
NAHB  case  invalidating  the  Tulloch  II 
rule.  Therefore,  pursuant  to  5  U.S.C. 
553(b)(3)(B),  we  find  that  solicitation  of 
public  comment  is  unnecessary. 

To  the  extent  EPA  must  find  good 
cause  for  declining  to  reinstate  the 
“grandfather”  clause  described  in 
section  II,  above,  the  Agency  finds  such 
good  cause  because  it  is  unnecessary  to 
seek  comment  to  exclude  meaningless 
provisions  from  the  regulations. 

Under  5  U.S.C.  553(d)(1)  and  (3),  rules 
must  be  published  at  least  30  days  prior 
to  their  effective  date,  except  where  the 
rule  “grants  or  recognizes  an  exemption 
or  relieves  a  restriction,”  or  where 
justified  by  the  agency  for  “good  cause.” 
The  good  cause  rationale  presented  in 
the  preceding  paragraph  also  applies 
herein.  Because  this  final  rule  simply 
conforms  the  published  regulatory  text 
with  the  applicable  regulations 
following  the  district  court’s  January  30, 
2007  order  in  the  NAHB  case,  the' 
Agencies  have  good  cause  to  make  this 
rule  effective  immediately. 

B.  Paperwork  Beduction  Act 

This  final  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Burden  is 
defined  at  5  CFR  1320.3(b).  This  is 
because  it  merely  conforms  the 
definition  of  “discharge  of  dredged 
material”  to  reflect  the  district  court’s 
January  30,  2007,  order  in  the  NAHB 
case.  It  does  not  establish  or  modify  any 
information  reporting,  or  record-keeping 
requirements,  and  therefore  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

C.  Other  Statutes  and  Executive  Orders 

This  final  rule  does  not  establish  any 

new  requirements,  mandates  or 
procedures.  As  explained  above,  this 
rule  merely  conforms  the  regulations’ 
definition  of  “discharge  of  dredged 
material”  to  reflect  the  judicial  decision 
in  the  NAHB  case  and  associated 
January  30,  2007,  order.  Because  this 


final  rule  is  a  “housekeeping”  measure 
undertaken  to  conform  the  regulatory 
language  to  that  judicial  determination, 
it  does  not  result  in  any  additional  or 
new  regulatory  requirements. 
Accordingly,  it  has  been  determined 
that  this  rule  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866,  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  also  does  not  impose  any 
federalism  requirements  or  require  prior 
consultation  with  tribal  government 
officials  as  specified  by  Executive  Order 
13132  (64  FR  43255,  August  10,  1999) 
or  Executive  Order  13175  (65  FR  67249, 
November  9,  2000).  This  rule  does  not 
involve  special  consideration  of 
environmental  justice-related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994).  This  rule 
is  not  subject  to  Executive  Order  13211 
(66  FR  28355,  May  22,  2001)  because  it 
is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  Because 
this  action  is  not  subject  to  notice-and- 
comment  requirements  under  the  APA 
or  any  other  statute,  and  because  it  does 
not  impose  any  new  requirements  on 
small  entities,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  This  rule  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  it  is  not 
economically  significant  as  defined 
under  Executive  Order  12866.  Further, 
this  final  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  Because  this  final  rule  does  not 
involve  technical  standards,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards.  Therefore,  this 
rule  is  not  subject  to  section  1 2(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995,  Public  Law 
No.  104-113,  §  12(d)  (15  U.S.C.  272 
note). 

The  Congressional  Review  Act  (CRA), 
5  U.S.C.  801  et  seq.  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  Section  808  allows 
the  issuing  agency  to  make  a  rule 
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effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  we  have 
made  such  a  good  cause  finding, 
including  the  reasons  stated,  and 
established  an  effective  date  of  [Date  of 
Publication].  Therefore,  the  Agencies 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects 

33  CFR  Part  323 

Navigation,  Water  Pollution  Control, 
Waterways. 

40  CFR  Part  232 

Environmental  Protection,  Wetlands, 
Water  Pollution  Control. 

Dated:  December  19,  2008. 

John  Paul  Woodley,  Jr., 

Assistant  Secretary  of  the  Army  ( Civit  Works), 
Department  of  the  Army. 

Dated:  December  19,  2008. 

Stephen  L.  Johnson. 

Administrator,  U.S.  Environmental  Protection 
Agency. 

■  In  consideration  of  the  foregoing,  33 
CFR  part  323  and  40  CFR  part  232  are 
amended  as  set  forth  below: 

PART  323— [AMENDED] 

■  1.  The  authority  citation  for  part  323 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 

■  2.  Amend  §  323.2  as  follows: 

■  a.  Remove  paragraph  (d)(2). 

■  b.  In  paragraph  (d)(1)  introductory 
text,  remove  the  words  “paragraph 
(d)(3)”  and  add,  in  their  place,  the 
words  “paragraph  (d)(2)”. 

■  c.  Redesignate  paragraphs  (d)(3) 
through  (d)(6)  as  paragraphs  (d)(2) 
through  (d)(5),  respectively. 

■  d.  In  the  newly  redesignated 
paragraph  (d)(3),  in  the  first  sentence  of 
paragraph  (d)(3)(i)  remove  each  time 
they  appear  the  words  “paragraphs 
(d)(5)  and  (d)(6)”  and  add,  in  their 
place,  the  words  “paragraphs  (d)(4)  and 
(d)(5)”. 

PART  232— [AMENDED] 

■  1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 


■  2.  Amend  §  232.2  as  follows: 

■  a.  In  the  definition  of  “Discharge  of 
dredged  material”,  remove  paragraph 
(2). 

'  ■  b.  In  paragraph  (1)  of  the  definition  of 
“Discharge  of  dredged  material”, 
remove  the  words  “paragraph  (3)”  and 
add,  in  their  place,  the  words 
“paragraph  (2)”. 

■  c.  Redesignate  paragraphs  (3)  through 
(6)  as  paragraphs  (2)  through  (5), 
respectively. 

■  d.  In  the  newly  redesignated 
paragraph  (3)  of  the  definition  of 
“Discharge  of  dredged  material”,  in  the 
first  sentence  of  paragraph  (3)(i)  remove 
each  time  they  appear  the  words 
“paragraphs  (5)  and  (6)”  and  add,  in 
their  place,  the  words  “paragraphs  (4) 
and  (5)”. 

[FR  Doc.  E8-30984  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3710-KF-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2g00-AM67 

Increase  in  Rates  Payable  Under  the 
Survivors’  and  Dependents’ 
Educational  Assistance  Program  and 
Other  Miscellaneous  Issues 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
regulations  to  reflect  increases  effective 
for  fiscal  years  2005,  2006,  2007,  2008, 
and  2009,  respectively,  in  the  monthly 
rates  payable  under  the  Survivors’  and 
Dependents’  Educational  Assistance 
(DEA)  program  in  accordance  with 
statutory  requirements  and  previously 
established  formulas:  a  change  in  the 
formula  used  to  calculate  entitlement 
charges  for  individuals  pursuing 
apprenticeship  or  other  on-job  training 
in  accordance  with  the  Veterans 
Benefits  Improvement  Act  of  2004;  and 
nonsubstantive  changes  for  the  purpose 
of  clarity'  and  to  reflect  agency 
organization. 

DATES:  Effective  Date:  This  final  rule  is 
effective  December  30,  2008. 

Applicability  Dates:  For  information 
concerning  the  dates  of  applicability  for 
certain  provisions,  see  the 
Supplementary  Information  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brandye  R.  Terrell,  Regulation 
Development  Team  Leader  (225C), 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 


Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420,  (202)  461-9822. 

SUPPLEMENTARY  INFORMATION: 

1.  Increase  in  Monthly  Rates  Payable 
Under  the  Survivors’  and  Dependents’ 
Educational  Assistance  Program 

Under  the  formula  mandated  by  38 
U.S.C.  3564,  the  monthly  rates  of  basic 
educational  assistance  payable  under 
the  Survivors’  and  Dependents’ 
Educational  Assistance  (DEA)  program 
must  be  increased  by  the  percentage  by 
which  the  total  monthly  Consumer  Price 
Index-W  for  the  12-month  period  ending 
on  June  30  preceding  the  fiscal  year  (FY) 
during  which  the  increase  is  applicable 
exceeds  the  Consumer  Price  Index-W  for 
the  12-month  period  ending  on  June  30 
preceding  the  previous  FY.  Using  this 
formula,  VA  calculated  a  2  percent 
increase  for  FY  2005,  a  3  percent 
increase  for  FY  2006,  a  4  percent 
increase  for  FY  2007,  a  2.5  percent 
increase  for  FY  2008,  and  a  3.9  percent 
increase  for  FY  2009. 

Public  Law  91-219  authorized 
monthly  educational  assistance 
payments  for  eligible  persons  pursuing 
training  at  less  than  half  time.  Since  the 
effective  date  of  that  public  law, 
February  1, 1970,  students  pursuing  a 
program  of  education  at  less  than  one- 
half  time  but  more  than  one-quarter 
time  have  had  their  payments  limited  to 
the  prorated  amount  of  tuition  and  fees 
not  to  exceed  the  half-time  rate. 
Similarly,  students  pursuing  a  program 
of  education  at  one-quarter  time  or  less 
have  had  their  payments  limited  to  the 
prorated  amount  of  tuition  and  fees  not 
to  exceed  25  percent  of  the  full-time 
institutional  rate.  The  monthly  rates  of 
basic  educational  assistance  for  students 
pursuing  a  program  of  education  at  less 
than  half  time  are  increased  in 
accordance  with  the  provisions  of  this 
paragraph,  and  this  document  makes 
changes  in  the  regulations  accordingly. 

The  entitlement  charge  for 
correspondence  courses  is  based  on  the 
monthly  rates  of  basic  educational 
assistance.  Hence,  the  amount  used  to 
determine  entitlement  charge  for 
correspondence  courses  is  increased  by 
2  percent  for  FY  2005,  3  percent  for  FY 

2006,  4  percent  for  FY  2007,  2.5  percent 
for  FY  2008,  and  3.9  percent  for  FY 
2009,  consistent  with  the  adjustments  in 
the  monthly  rates  of  basic  educational 
assistance  discussed  above. 

The  increases  in  the  DEA  rates  are 
applied  in  accordance  with  the 
applicable  statutory  provisions 
discussed  above.  Thus,  VA  began 
paying  the  increases  for  FY  2005,  2006, 

2007,  and  2008  effective  for  training 
pursued  on  or  after  October  1,  2004, 
October  1,  2005,  October  1,  2006,  and 
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October  1,  2007,  respectively.  VA  will 
pay  the  FY  2009  increase  effective  for 
training  pursued  on  or  after  October  1 , 
2008. 

II.  Modiftcation  of  the  Formula  Used  To 
Calculate  Entitlement  Charge  for 
Eligible  Persons  Pursuing 
Apprenticeship  or  Other  On-Job 
Training 

The  Veterans  Benefits  Improvement 
Act  of  2004  (Pub.  L.  108-454)  modified 
the  formula  used  to  calculate 
entitlement  charges  for  certain 
apprenticeship  and  other  on-job 
trainees.  Prior  to  October  1,  2005, 
eligible  persons  with  38  U.S.C.  chapter 
35  entitlement  were  charged  a  month  of 
entitlement  for  each  month  they 
received  educational  assistance.  The 
entitlement  charge  was  based  on  the 
length  of  training  rather  than  the 
amount  received  for  training.  Public 
Law  108-454  mandates  that  38  U.S.C. 
chapter  35  entitlement  charged  for 
training  pursued  on  or  after  October  1 , 
2005,  be  reduced  proportionately  by  the 
percentage  rate  (rounded  to  the  nearest 
percentage)  determined  by  dividing  the 
amount  of  the  training  assistance  paid 
for  the  month  by  the  monthly 
educational  assistance  payable  for  full¬ 
time  enrollment  in  an  educational 
institution.  This  document  amends  VA 
regulations  concerning  38  U.S.C. 
chapter  35  entitlement  accordingly,  and 
makes  nonsubstantive  changes  in  those 
entitlement  provisions  intended  to 
clarify  that  entitlement  charges  are 
charges  for  record  purposes  and  not 
monetary  charges. 

III.  Other  Nonsubstantive  Changes 

This  document  also  makes  other 

nonsubstantive  changes  in  the  DEA 
regulations  for  the  purpose  of  clarity. 
These  include  clarifying  changes  to 
specify  the  ending  dates  for  certain  2004 
provisions  in  §§21.3045,  21.3046, 
21.3131,  21.3300,  and  21.3333. 

In  addition,  we  are  making  a 
nonsubstantive  change  to  reflect  current 
agency  organization.  Due  to  a 
publishing  error,  instructions  that  VA 
published  in  the  Federal  Register  in  a 
final  rule  entitled  “Veterans  Benefits 
Administration  Nomenclature  Changes” 
(66  FR  44052-44053,  Aug.  22,  2001) 
were  not  fully  implemented  in  the  Code 
of  Federal  Regulations.  This  document 
repeats  an  instruction  that  had  been  in 
that  final  rule. 

IV.  Applicability  Dates  To  Conform  to 
Statutory  Requirements 

The  changes  in-the  DEA  rates  for 
ftscal  yecirs  2005,  2006,  2007,  and  2008, 
are  applied  retroactively  for  training 
pursued  on  or  after  October  1,  2004, 


October  1,  2005,  October  1,  2006,  and 
October  1,  2007,  respectively,  to 
conform  to  statutory  requirements.  The 
changes  in  the  DEA  rates  for  fiscal  year 
2009  are  being  applied  effective  October 
1,  2008,  for  training  pursued  on  or  after 
that  date,  to  conform  to  statutory 
requirements.  The  change  in  the 
formula  used  to  calculate  entitlement 
charges  is  applied  retroactively  to 
training  pursued  on  or  after  October  1, 
2005,  to  conform  to  statutory 
requirements. 

Administrative  Procedure  Act 

The  changes  made  by  this  final  rule 
merely  reflect  statutory  requirements 
and  adjustments  made  based  on 
previously  established  formulas,  or  are 
interpretive  rules  or  nonsubstantive 
changes.  These  changes  are  exempt  from 
the  notice-and-comment  and  delayed- 
effective-date  requirements  of  5  U.S.C. 
553(b)  and  (d). 

Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Executive  Order  classifies  a  regulatory 
action  as  a  “significant  regulatory 
action,”  requiring  review  by  the  Office 
of  Management  and  Budget  (OMB) 
unless  OMB  waives  such  review,  if  it  is 
a  regulatory  action  that  is  likely  to  result 
in  a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities:  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  economic,  interagency, 
budgetary,  legal,  and  policy 
implications  of  this  final  rule  have  been 
examined  and  it  has  been  determined 
that  it  is  not  a  significant  regulatory 
action  under  the  Executive  Order. 


Paperwork  Reduction  Act  of  1995 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  are 
not  applicable  to  this  rule,  because  a 
notice  of  proposed  rulemaking  is  not 
required  for  this  rule.  Even  so,  the 
Secretary  of  Veterans  Affairs  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  This  final  rule  directly 
affects  only  individuals  and  does  not 
directly  affect  small  entities.  Therefore, 
this  final  rule  is  also  exempt  pursuant 
to  5  U.S.C.  605(b)  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires,  at  2  U.S.C.  1532,  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
year.  This  final  rule  would  have  no  such 
effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  sector. 

Catalog  of  Federal  Domestic  Assistance 

The  program  that  this  rule  affects  has 
the  following  Catalog  of  Federal 
Domestic  Assistance  number  and  title: 
64.117,  Survivors  and  Dependents 
Educational  Assistance. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Education,, 
Employment,  Grant  programs — 
education.  Grant  programs — veterans. 
Health  care.  Loan  programs — education. 
Loan  programs — veterans.  Manpower 
training  programs.  Reporting  and 
recordkeeping  requirements.  Schools, 
Travel  and  transportation  expenses. 
Veterans,  Vocational  education. 
Vocational  Rehabilitation. 

Approved:  December  22,  2008. 

Gordon  H.  Mansfield, 

Deputy  Secretary  of  Veterans  Affairs. 

■  For  the  reasons  stated  above,  the 
Department  of  Veterans  Affairs  amends 
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38  CFR  chapter  I  and  38  CFR  part  21 
(subpart  C)  as  follows: 

Chapter  I — Department  of  Veterans 
Affairs 

■  1.  In  chapter  I,  revise  all  references  to 
“VR&C”  to  read  “VR&E”. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C — Survivors’  and 
Dependents’  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

■  2.  The  authority  citation  for  part  21, 
subpart  C,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512,  3500- 
3566,  and  as  noted  in  specific  sections. 

■  3.  Amend  §  21.3045  by: 

■  a.  In  the  first  sentence  of  the 
introductory  text,  adding  “record- 
purpose”  before  “charges”  and  “38 
U.S.C.  chapter  35”  before  “entitlement”. 

■  b.  In  paragraph  (c)  introductory  text, 
removing  “entitlement — ”  and  adding, 
in  its  place,  “entitlement  of — ”. 

■  c.  Revising  paragraphs  (g)  and  (h). 

The  revisions  read  as  follows: 

§  21 .3045  Entitlement  charges. 

•k  it  it  *  it 

s  ig)  Entitlement  charge  for 
apprenticeship  or  other  on-job  training. 
For  each  month  that  an  eligible  person 
is  paid  a  monthly  educational  assistance 
allowance  while  undergoing 
apprenticeship  or  other  on-job  training, 
including  months  in  which  the  eligible 
person  fails  to  complete  120  hours  of 
training,  VA  will  make  a  record-purpose 
charge  against  38  U.S.C.  chapter  35 
entitlement,  if  any,  as  follows: 


(1)  For  training  pursued  before 
October  1,  2005,  VA  will  reduce  chapter 
35  entitlement  by  one  month  for  each 
month  of  benefits  paid,. 

(2)  For  training  pursued  on  or  after 
October  1,  2005,  VA  will  reduce  chapter 
35  entitlement  proportionately  based  on 
the  percentage  rate  (rounded  to  the 
nearest  percentage)  determined  by 
dividing  the  amount  of  the  training 
assistance  paid  for  the  month  by  the 
monthly  educational  assistance  payable 
for  full-time  enrollment  in  an 
educational  institution. 

(Authority:  38  U.S.C.  3534,  3687;  sec.  102, 
Pub  L.  108-454,  118  Stat.  3600) 

(h)  Entitlement  charge  for 
correspondence  courses.  The  charge 
against  entitlement  of  a  spouse  or 
surviving  spouse  for  pursuit  of  a  course 
exclusively  by  correspondence  will  be  1 
month  for  each  of  the  following 
amounts  paid  as  an  educational 
assistance  allowance: 

(1)  $788.00,  paid  after  June  30,  2004, 
and  before  October  1,  2004; 

(2)  $803.00,  paid  after  September  30, 

2004,  and  before  October  1,  2005; 

(3)  $827.00,  paid  after  September  30, 

2005,  and  before  October  1,  2006; 

(4)  $860.00,  paid  after  September  30, 

2006,  arid  before  October  1,  2007; 

(5)  $881.00,  paid  after  September  30, 

2007,  and  before  October  1,  2008;  and 

(6)  $915.00,  paid  after  September  30 

2008, 

(Authority:  38  U.S.C.  3534(b).  3564,  3686(a)) 

k  it  it  it  it 

m  4.  Amend  §  21.3046  by  revising 
paragraph  (d)(4)(ii)  to  read  as  follows: 


§  21 .3046  Periods  of  eligibility;  spouses 
and  surviving  spouses. 
***** 

(d)  *  *  * 

*  *  * 

(ii)  The  total  additional  amount  of 
instruction  that — 

(A)  $2,206  provides  during  the  period 
July  1,  2004,  through  September  30, 
2004; 

(B)  $2,248  provides  during  the  period 
October  1,  2004,  through  September  30, 
2005; 

(C)  $2,316  provides  during  the  period 
October  1,  2005,  through  September  30, 
2006; 

(D)  $2,408  provides  during  the  period 
October  1,  2006,  through  September  30, 
2007; 

(E)  $2,467  provides  during  the  period 
October  1,  2007,  through  September  30, 
2008; or 

(F)  $2,562  provides  after  September 
30,  2008. 

(Authority;  38  U.S.C.  3511(b)) 
***** 

■  5.  Amend  §  21.3131  by: 

■  a.  Revising  paragraph  (a). 

■  b.  Removing  paragraphs  (b)  and  (c). 

■  c.  Redesignating  paragraphs  (d),  (e), 
and  (f),  as  new  paragraphs  (h),  (c),  and 
(d),  respectively. 

The  revision  reads  as  follows: 

§21.3131  Rates — educational  assistance 
allowance — 38  U.S.C.  chapter  35. 

(a)  Rates.  Except  as  provided  in 
§  21.3132,  educational  assistance 
allowance  under  38  U.S.C.  chapter  35  is 
payable  at  the  following  monthly  rates— » 
(1)  For  training  pursued  after  June  30, 
2004,  and  before  October  1,  2004: 


Type  of  course  j 

Monthly  rate 

Institutional: 

.  Full  time . | 

$788.00 

%  time .  1 

592.00 

V2  time  .  i 

394.00 

Less  than  V2  but  more  than  'A  time  ’  . 

394.00 

V4  time  or  less  ’  . 

197.00 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only)  . 

788.00 

Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

574.00 

Second  six  months .  j 

429.00 

Third  six  months . 

285.00 

Fourth  six  months  and  thereafter . 

144.00 

Farm  cooperative: 

Full  time . 

636.00 

%  time  . . . 

477.00 

Vi  time  . 

1  319.00 

Correspondence  . 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 

school — Allowance  paid  quarterly .2 

'  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $394.00  or 
$197.00,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21. 4270(c)  for  measurement  of  full  time  and  §21. 31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 
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3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (2)  For  training  pursued  after 

3687(b)(2),  (d))  September  30,  2004,  and  before  October 

1, 2005: 


Type  of  course 

Monthly  rate 

Institutional; 

Full  time . : . 

$803.00 

%  time . 

603.00 

’/fe  time . 

401.00 

Less  than  Va  but  more  than  V4  time  ’  . 

401.00 

V4  time  or  less  ’  . 

200.75 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only)  . 

803.00 

Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

585.00 

Second  six  months . 

438.00 

Third  six  months . 

291.00 

Fourth  six  months  and  thereafter . 

147.00 

Farm  cooperative: 

Full  time . 

648.00 

3/4  time . 

486.00 

Vz  time . 

325.00 

Correspondence  . . . 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
school — Allowance  paid  quarterly .3 

’  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $401.00  or 
$200.75,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21. 4270(c)  for  measurement  of  full  time  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. " 

3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment' broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (3)  For  training  pursued  after 

3687(b)(2),  (d))  September  30,  2005,  and  before  October 

1,  2006: 


1  ype  of  course 

Monthly  rate 

Institutional: 

Full  time . 

$827.00 

%  time . 

621.00 

V2  time . 

413.00 

Less  than  Va  but  more  than  V4  time  ’  . 

413.00 

V4  time  or  less  ’  . 

206.75 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only)  . 

827.00 

Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

650.00 

Second  six  months . 

507.00 

Third  six  months . .'. . 

366.00 

Fourth  six  months  and  thereafter . 

151.00 

Farm  cooperative: 

Full  time . 

*667.00 

3/4  time . 

500.00 

Va  time . 

334.00 

Correspondence  . 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
school — Allowance  paid  quarterly.3 

’  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $413.00  or 
$206.75,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21. 4270(c)  for  measurement  of  full  time  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 
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(Authority:  38  U.S.C.  3532(a),  3542(a),  (4)  For  training  pursued  after 

3687(b)(2),  (d))  September  30,  2006,  and  before  October 

1,  2007: 


Type  of  course 

Monthly  rate 

Institutional: 

Full  time . 

$860.00 

3/4  time  . 

645.00' 

V2  time  . 

429.00 

Less  than  V2  but  more  than  1/4  time '  . 

429.00 

V4  time  or  less  ^  . 

215.00 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only)  . 

Apprenticeship  or  on-job  (full  time  only):  2 

860.00 

First  six  months  . . . 

676.00 

Second  six  months . 

527.00 

Third  six  months . 

380.00 

Fourth  six  months  and  thereafter . 

157.00 

Farm  cooperative: 

Full  time . 

693.00 

3/4  time  . : . 

520.00 

V2  time  . 

347.00 

Correspondence  . . . 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
school — Allowance  paid  quarterly.3 

^  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $429.00  or 
$215.00,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21 .4270(c)  for  measurement  of  full  time  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

-  3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (5)  For  training  pursued  after 

3687(b)(2),  (d))  September  30,  2007,  and  before  January 

1,  2008: 


Institutional: 


Type  of  course 


Monthly  rate 


Full  time . 

3/4  time  . . . . 

V2  time  . 

Less  than  V2  but  more  than  'A  time  ^  . 

V4  time  or  less  ’  . 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only) 
Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

Second  six  months . 

Third  six  months  . 

Fourth  six  months  and  thereafter . 

Farm  cooperative; 

Full  time . 

3/4  time  . 

V2  time . 

Correspondence  . 


$881.00 
1  661.00 
i  439.00 
!  439.00 
220.25 
881.00 

692.00 

540.00 

389.00 

160.00 

710.00 

533.00 

355.00 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
I  school — Allowance  paid  quarterly .3 _ 


^  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $439.00  or 
$220.25,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21. 4270(c)  for  measurement  of  full  time  and  §21. 31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (6)  For  training  pursued  after 

3687(b)(2),  (d))  December  31,  2007,  and  before  October 

1,  2008: 
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Type  of  course 

Monthly  rate 

InstitutionaU: 

Full  time . . . 

%  time . 

’/fe  time . 

Less  than  ’/fe  but  more  than  V4  time  ’  . 

'A  time  or  less  ’ . . . 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only) 
Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

Second  six  months . 

Third  six  rrwnths . 

Fourth  six  months  and  thereafter . 

Farm  cooperative: 

Full  time . 

%  time . 

'A  time . 

Correspondence  . 


$881.00 

661.00 

439.00 

439.00 

220.25 

881.00 

641.00 

480.00 

317.00 

160.00 

710.00 

533.00 

355.00 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
school — Allowance  paid  quarterly.^ 


’  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $439.00  or 
$220.25,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21 .4270(c)  for  measurement  of  full  time  and  §21. 31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

2  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  sen/icing  of  the  lessons. 


I 


(Authority:  38  U.S.C.  3532(a),  3542(a),  (7)  For  training  pursued  after 

3687(b)(2),  (d))  September  30,  2008: 


Type  of  course 

1 

Monthly  rate 

Institutional: 

Full  time. . 

$915.00 

2/4  time . ; . . . 

686.00 

V2  time . 

456.00 

Less  than  Va  but  more  than  ’A  time '  . 

456.00 

V4  time  or  less '  . . 

227.75 

Cooperative  training  (other  than  farm  cooperative)  (full  time  only)  . 

915.00 

Apprenticeship  or  on-job  (full  time  only):  2 

First  six  months  . 

666.00 

Second  six  rrranths . 

499.00 

Third  six  months . 

329.00 

Fourth  six  months  and  thereafter . 

166.00 

Farm  cooperative: 

Full  time . 

737.00 

%  time . 

553.00 

’A  time . . . 

368.00 

Correspondence  . 

55  percent  of  the  established  charge  for  the  number  of  lessons  com¬ 
pleted  by  the  eligible  spouse  or  surviving  spouse  and  serviced  by  the 
school— Allowance  paid  quarterly.2 

'>  If  an  eligible  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
before  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $456.00  or 
$227.75,  as  appropriate,  per  month,  if  the  maximum  allowance  is  not  initially  authorized. 

2  See  footnote  5  of  §21 .4270(c)  for  measurement  of  full  time  and  §21 .31 32(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

2  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropriate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which¬ 
ever  is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


(Authority:  38  U.S.C.  3532(a),  3542(a), 
3687(b)(2),  (d)) 

***** 

■  6.  Amend  §  21.3300  by  revising 
paragraph  (d)  to  read  as  follows: 

§  21 .3300  Special  restorative  training. 
***** 


(d)  Duration  of  special  restorative 
training.  VA  may  provide  special 
restorative  training  in  excess  of  45 
months  where  an  additional  period  of 
time  is  needed  to  complete  the  training. 
Entitlement,  including  any  authorized 
in  excess  of  45  months,  may  be 
expended  through  an  accelerated 


program  requiring  a  rate  of  payment  for 
tuition  and  fees  in  excess  of — 

(1)  $247.00  a  month  for  the  period 
beginning  July  1,  2004,  and  ending 
September  30,  2004; 

(2)  $251.00  a  month  for  the  period 
beginning  October  1,  2004,  and  ending 
September  30,  2005; 
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'  (3)  $258.00  a  month  for  the  period 

5  beginning  October  1,  2005,  and  ending 

September  30,  2006; 

1  (4)  $268.00  a  month  for  the  period 

,  beginning  October  1,  2006,  and  ending 

>  September  30,  2007; 

,  (5)  $274.00  a  month  for  the  period 

beginning  October  1,  2007,  and  ending 
\  September  30,  2008;  and 

(6)  $284.00  a  month  for  months  after 
September  30,  2008. 

(Authority:  38  U.S.C.  3541(b),  3542) 

it  "k  "k  -k  it 

■  7.  Amend  §  21.3333  by; 

■  a.  Revising  paragraphs  (a)(1),  (a)(2), 
and  (a)(3),  and  adding  paragraph  (a)(4). 

■  b.  Revising  paragraph  (b)(1). 

The  revisions  and  addition  read  as 
follows: 

§21.3333  Rates. 

(a)  *  *  * 

(1)  For  special  restorative  training 
pursued  after  June  30,  2004,  and  before 

October  1,  2004: 

Course 

1 

Monthly  rate  | 

Accelerated  charges  _ 

Special  restorative  training  . 

i 

$788.00  If  costs  for  tuition  and  fees  average  in  excess  of  $247.00  per 

1  month,  rate  may  be  increased  by  such  amount  in  excess  of 

I  $247.00. 

(Authority:  38  U.S.C.  3542) 

(2)  For  special  restorative  training 

pursued  after  September  30,  2004,  and 
before  October  1,  2005: 

Course 

Monthly  rate 

Accelerated  charges 

Special  restorative  training  .  _  $803.00  If  costs  for  tuition  and  fees  average  in  excess  of  $251 .00  per 

month,  rate  may  be  increased  by  such  amount  in  excess  of 
$251.00. 


(Authority:  38  U.S.C.  3542) 


(3)  For  special  restorative  training 
pursued  after  September  30,  2005,  and 
before  October  1,  2006: 


Course 

- 1 

Monthly  rate 

I - 

Accelerated  charges 

Special  restorative  training  . 

$827.00 

If  costs  for  tuition  and  fees  average  in  excess  of  $258.00  per 
month,  rate  may  be  increased  by  such  amount  in  excess  of 
$258.00. 

(Authority:  38  U.S.C.  3542) 

(4)  For  special  restorative  training 
pursued  after  September  30,  2006,  and 
before  October  1,  2007: 

Course 

Monthly  rate 

Accelerated  charges 

Special  restorative  training  . 

$860.00 

i 

i 

I 

If  costs  for  tuition  and  fees  average  in  excess  of  $268.00  per 
month,  rate  may  be  increased  by  such  amount  in  excess  of 
$268.00. 

(Authority:  38  U.S.C.  3542) 

(5)  For  special  restorative  training 
pursued  after  September  30,  2007,  and 
before  October  1,  2008: 

Course 

Monthly  rate 

Accelerated  charges 

Special  restorative  training  . 

$881.00 

If  costs  for  tuition  and  fees  average  in  excess  of  $274.00  per 
month,  rate  may  be  increased  by  such  amount  in  excess  of 
$274.00. 

(Authority:  38  U.S.C.  3542) 

(6)  For  special  restorative  training 
pursued  after  September  30,  2008: 

Course 

Monthly  rate 

Accelerated  charges 

Special  restorative  training  . 

$915.00 

If  costs  for  tuition  and  fees  average  in  excess  of  $284.00  per 
month,  rate  may  be  increased  by  such  amount  in  excess  of 
$284.00. 
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(Authority:  38  U.S.C.  3542) 

(b)  Accelerated  charges.  (1)  VA  may 
pay  the  additional  monthly  rate  if  the 
eligible  person,  or  his  or  her  parent  or 
guardian  (see  §  21.3021(d))  if  the  eligible 
person  has  a  guardian  or  has  not 
attained  majority  under  laws  applicable 
in  his  or  her  State  of  residence,  concurs 
in  having  his  or  her  period  of 
entitlement  reduced  by  1  day  for  each — 

(i)  $26.27  that  the  special  training 
allowance  exceeds  the  basic  monthly 
rate  of  $803.00  for  the  period  July  1, 
2004,  through  September  30,  2004; 

(ii)  $26.77  that  the  special  training 
allowance  exceeds  the  basic  monthly 
rate  of  $803.00  for  the  period  October  1, 

2004,  through  September  30,  2005; 

(iii)  $27.57  that  the  special  training 
allowance  exceeds  the  basic  monthly 
rate  of  $827.00  for  the  period  October  1, 

2005,  through  September  30,  2006; 

(iv)  $28.67  that  the  special  training 
allowance  exceeds  the  basic  monthly 
rate  of  $860.00  for  the  period  October  1,  , 

2006,  through  September  30,  2007; 

(v)  $29.37  that  the  special  restorative 
training  allowance  exceeds  the  basic 
monthly  rate  of  $881.00  for  the  period 
October  1,  2007,  through  September  30, 
2008; and 

(vi)  $30.50  that  the  special  restorative 
training  allowance  exceeds  the  basic 
monthly  rate  of  $915.00  for  months  after 
September  30,  2008. 
***** 

[FR  Doc.  E8-31033  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-2007-1044,  EPA-R05- 
OAR-2007-1133;  FRL-8757-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Illinois 
and  Indiana;  Finding  of  Attainment  for 
1-Hour  Ozone  for  the  Chicago-Gary- 
Lake  County,  IL-IN  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  January 
30,  2007,  request  from  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  that  EPA  find  that  the  Illinois 
portion  of  the  Chicago-Gary-Lake 
County,  lllinois-Indiana  (IL-IN) 
nonattainment  area,  has  attained  the 
revoked  1-hour  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS).  EPA  is 
also  approving  an  October  25,  2007, 
request  from  the  Indiana  Department  of 


Environmental  Management  (IDEM)  tbat 
EPA  find  that  the  Indiana  portion  of  the 
Chicago-Gary-Lake  County,  IL-IN 
nonattainment  area,  has  attained  the 
revoked  1-hour  ozone  NAAQS.  EPA 
proposed  to  approve  both  requests  on 
July  7,  2008.  We  received  three 
comments  on  our  proposed  rulemaking, 
which  are  addressed  below. 

DATES:  This  final  rule  is  effective  on 
January  29,  2009. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
Nos.  EPA-R05-OAR-2007-1004  and 
EPA-R05-OAR-2077-1133.  All 
documents  in  the  docket  are  listed  on 
the  www.regulations.gov  Web  site. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
i.e..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  This  facility  is  open  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  We 
recommend  that  you  telephone  Gilberto 
Alvarez,  Environmental  Scientist,  at 
(312)  886-6143  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gilberto  Alvarez,  Environmental 
Scientist,  Criteria  Pollutant  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago;  Illinois  60604,  (312)  886-6143, 
aIvarez.giIberto@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we,”  “us,”  Of  “our”  is  used,  we  mean 
EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

I.  What  Did  EPA  Propose? 

II.  What  Comments  Did  We  Receive  on  the 
Proposed  Action? 

III.  What  Action  Is  EPA  Taking? 

IV.  Statutory  and  Executive  Order  Reviews 

I.  What  Did  EPA  Propose? 

On  January  30,  2007,  lEPA  requested 
that  EPA  find  that  the  Illinois  portion  of 
the  Chicago-Gary-Lake  County,  IL-IN 
nonattainment  area,  had  attained  the 
revoked  1-hour  ozone  NAAQS.  On 
October  25,  2007,  IDEM  requested  that 
EPA  find  that  the  Indiana  portion  of 


Chicago-Gary-Lake  County,  IL-IN 
nonattainment  area,  had  attained  the 
revoked  1-hour  ozone  NAAQS.  On  July 
7,  2008,  EPA  proposed  to  approve  the 
requests  (73  FR  38353). 

II.  What  Comments  Did  We  Receive  on 
the  Proposed  Action? 

EPA  received  three  comment  letters  in 
response  to  the  proposed  rulemaking. 

Comment:  The  Indiana  Steel 
Environmental  Group  submitted 
comments  in  support  of  our  proposed 
action.  It  also  stated  its  understanding 
that  this  action  means  that  Lake  and 
Porter  Counties  will  not  be  subject  to 
the  requirement  to  implement 
contingency  measures  for  failure  to 
attain  the  ambient  standard. 

Response:  EPA  agrees  with  the 
commenter.  A  finding  of  attainment 
eliminates  the  requirement  for  a 
maintenance  plan  and  contingency 
measures  under  Sections  107(d)(3)  and 
175A(d)  of  the  Clean  Air  Act.  Such 
measures  would  be  required,  however, 
in  order  for  the  area  to  be  redesignated 
to  attainment. 

Comment:  While  IDEM  was  generally 
supportive  of  the  proposal,  it  expressed 
disappointment  that  EPA  did  not 
address  certain  New  Source  Review 
issues  in  our  action. 

Response:  EPA  intends  to  address 
these  issues  in  a  separate  Agency 
rulemaking  which  is  currently  under 
development. 

Comment:  Dominion  Resources 
Services,  Inc.  requested  that  EPA 
reiterate  that  these  attainment  areas  are 
not  subject  to  fees  under  Section  185  of 
the  Act,  and  would  not  be  subject  to 
such  fees  even  if  the  areas  were  to  lapse 
into  nonattainment. 

Response:  EPA  confirms  that  this 
action  relieves  Illinois  and  Indiana  from 
having  to  develop  a  Section  185  rule  for 
the  subject  areas,  although  the  States  are 
free  to  do  so  if  they  choose. 

III.  What  Action  Is  EPA  Taking? 

EPA  is  approving  a  January  30,  2007, 
request  from  lEPA  that  EPA  find  that  the 
Illinois  portion  of  the  Chicago-Gary- 
Lake  County,  IL-IN  nonattainment  area, 
attained  the  revoked  1-hour  ozone 
NAAQS.  EPA  is  also  approving  an 
October  25,  2007,  request  from  IDEM 
that  EPA  find  that  Indiana  portion  of  the 
Chicago-Gary-Lake  County,  IL-IN 
nonattainment  area,  attained  the 
revoked  1-hour  ozone  NAAQS. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
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Federal  regulations.  42  U.S.C.  7410(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  efseg.): 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
bo  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  2,  2009. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone. 

Dated:  December  17,  2008. 

Lynn  Buhl, 

Regional  Administrator,  Region  5. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — Illinois 

■  2.  Section  52.726  is  amended  by 
adding  paragraph  (gg)  to  read  as  follows: 

§52.726  Control  strategy:  Ozone. 

*  .  *  *  *  * 

(gg)  Approval — On  January  30,  2,007, 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  requested  that  EPA  find 
that  the  Illinois  portion  of  the  Chicago- 
Gary-Lake  County,  lllinois-lndiana  (IL- 
IN)  nonattainment  area,  attained  the 
revoked  1-hour  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS).  After 
review  of  this  submission,  EPA 
approves  this  finding. 

Subpart  P — Indiana 

■  3.  Section  52.777  is  amended  by 
adding  paragraph  (kk)  to  read  as 
follows: 


§52.777  Control  strategy:  Photochemical 
oxidants  (hydrocarbons). 

•k  "k  it  ir  ig 

(kk)  Approval — On  October  25,  2007, 
the  Indiana  Department  of 
Environmental  Management  (IDEM) 
requested  that  EPA  find  that  the  Indiana 
portion  of  the  Chicago-Gary-Lake 
County,  IL-IN  nonattainment  area,  has 
attained  the  revoked  1-hour  ozone 
NAAQS.  After  review  of  this 
submission,  EPA  approves  this  finding. 

[FR  Doc.  E8-30812  Filed  12-29-08;  8:4.5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-2006-0649-200750;  FRL- 
8757-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia; 
Nonattainment  New  Source  Review 
Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
disapprove  a  portion  of  a  revision  to  the 
Georgia  State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Georgia  on 
March  5,  2007.  The  proposed  revision 
was  intended  to  modify  Georgia’s 
Nonattainment  New  Source  Review 
(NNSR)  permitting  rules  in  the  SIP  to 
establish  a  new  baseline  emissions 
calculation  procedure  for  the  generation 
of  emissions  reduction  credits  to  be 
used  as  offsets.  EPA  proposed  to 
disapprove  this  revision  on  September 
4,  2008;  one  comment  letter,  which 
supported  EPA’s  proposed  disapproval 
of  the  baseline  emissions  calculation, 
was  received. 

DATES:  This  rule  will  be  effective 
January  29,  2009. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-R04-OAR- 
2006-0649.  All  documents  in  the  docket 
are  listed  on  the  www’.regulations.gov 
Web  site.  Although  listed  in  the  index, 
some  information  may  not  be  publicly 
available,  i.e..  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  mateiials  are 
available  either  electronically  through 
www.reguIations.gov  or  in  hard  copy  at 
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the  Regulatory  Development  Section, 

Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Georgia  State 
Implementation  Plan,  contact  Ms.  Stacy 
Harder,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960. 
Telephone  number:  (404)  562-9042;  e- 
mail  address:  harder.stacy@epa.gov.  For 
information  regarding  New  Source 
Review,  contact  Ms.  Kelly  Fortin,  Air 
Permits  Section,  at  the  same  address 
above.  Telephone  number:  (404)  562- 
9117;  e-mail  address:  ' 

fortin  .kelly@epa.gov. 

SUPPLEMENTARY  INFORMATION; 
Throughout  this  document,  references 
to  “EPA,”  “we,”  “us,”  or  “our,”  are 
intended  to  mean  the  U.S. 
Environmental  Protection  Agency.  The 
supplementary  information  is  arranged 
as  follows: 

I.  What  Action  Is  EPA  Taking? 

II.  What  Is  the  Background  for  EPA’s  Action? 

III.  Final  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  What  Action  Is  EPA  Taking? 

On  March  5,  2007,  the  State  of 
Georgia,  through  the  Georgia 
Environmental  Protection  Division 
(EPD),  submitted  revisions  to  the 
Georgia  SIP.  The  submittal  consisted  of 
changes  to  the  Georgia  Rules  for  Air 
Quality  Control,  Chapter  391-3-1. 
Among  other  revisions,  the  submittal 
includes  changes  to  Rules  391-3-1- 
.02(7)  “Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality,”  and 
391-3-l-.03(13)(c)  “Emission 
Reduction  Credits.” 

On  September  4,  2008  (73  FR  51606), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  in  the  Federal 
Register,  proposing  to,  among  other 
actions,  approve  the  State’s  change  to 
Rule  391-3-l-.02(7)  and  to  disapprove 
Rule  391-3-1-03(1 3)(c).  The  public 
comment  period  on  this  action  was 
extended  to  November  6,  2008  (October 
6,  2008,  73  FR  58085).  One  comment 
letter  was  received  which  included 
adverse  comments  on  the  proposed 


revisions  concerning  Rule  391-3-1- 
.02(7)  and  supporting  comments  on  the 
proposed  disapproval  of  Rule  391-3-1- 
.03(1 3)(c).  EPA  is  now  moving  forward 
to  disapprove  Rule  391-3-l-.03(13)(c) 
which  is  separate  from  Rule  391-3-1- 
.02(7).  EPA  is  not  now  taking  any 
actions  regarding  Rule  391-3-1-02(7). 
In  a  future  Federal  Register  notice,  EPA 
will  be  addressing  the  adverse 
comments  in  a  final  action  on  Rule  391- 
3-1-02(7).  Additionally,  EPA  is  not 
acting  on  the  non-New  Source  Review 
(NSR)  portions  of  the  March  5,  2007, 
submittal,  which  were  not  part  of  the 
September  4,  2008  proposal. 

EPA  is  taking  final  action  to 
disapprove  Rule  391-3-l-.03(13)(c), 
related  to  “Emissions  Reduction 
Credits.” 

II.  What  Is  the  Background  for  EPA’s 
Action? 

On  December  31,  2002  (67  FR  80186), 
EPA  published  final  rule  changes  to  40 
Code  of  Federal  Regulations  (CFR)  parts 
51  and  52,  regarding  the  Clean  Air  Act’s 
(CAA)  PSD  and  NNSR  programs.  On 
November  7,  2003  (68  FR  63021),  EPA 
published  a  notice  of  final  action  on  the 
reconsideration  of  the  December  31, 
2002,  final  rule  changes.  The  December 
31,  2002,  and  the  November  7,  2003, 
final  actions  are  collectively  referred  to 
as  the  “2002  NSR  Reform  Rules.”  For 
additional  information  on  the  2002  NSR 
Reform  Rules,  see  67  FR  80186 
(December  31,  2002).  For  information  on 
the  subsequent  revisions  to  these  rules, 
see  http://ivww.epa.gov/nsr. 

On  October  31,  2006,  March  5,  2007, 
and  August  22,  2007,  EPD  submitted 
revisions  to  EPA  for  the  purpose  of 
including  the  revised  State  NSR 
permitting  rules  in  the  SIP.  Copies  of 
Georgia’s  revised  NSR  rules,  as  well  as 
the  State’s  Technical  Support 
Document,  can  be  obtained  from  the 
Docket,  as  discussed  in  the  ADDRESSES 
section  above. 

On  September  4,  2008  (73  FR  51606), 
EPA  proposed  to  partially  approve  and 
disapprove  certain  portions  of  these 
submittals  consistent  with  section 
110(k)(3)  of  the  CAA  (73  FR  51606).  In 
response  to  requests  for  an  extension  of 
the  public  comment  period,  EPA 
extended  the  public  comment  period 
through  November  6,  2008  (73  FR 
58084).  One  comment  letter,  which 
among  other  concerns  supports  this 
disapproval  action,  was  received  and 
may  be  obtained  from  the  Docket,  as 
discussed  in  the  ADDRESSES  section 
above. 

The  March  5,  2007,  proposed  SIP 
revision  includes  changes  to  Georgia 
Rule  391-3-1-.03  subparagraph  (13)(c), 
“Quantification  of  Emission  Reduction 


Credits,”  regarding  the  methodology  for 
the  calculation  of  emission  reduction 
credits  to  incorporate  the  new  federal 
definition  of  “baseline  actual 
emissions.”  The  State’s  intent  was  to 
make  the  method  for  determining  actual 
emissions,  prior  to  a  reduction, 
consistent  with  the  calculation  of 
baseline  emissions  reductions  used 
elsewhere  in  the  federal  and  State  NSR 
requirements.  The  emission  reduction 
credits  are  certified  under  the  Georgia 
rule  to  be  used  as  offsets  for 
nonattainment  NSR  purposes.  However, 
the  federal  requirements  at  40  CFR 
51.165(a)(3)(i)  require  that  the  offset 
baseline  shall  be  the  “actual  emissions” 
of  the  source  from  which  offset  credit  is 
obtained.  For  additional  discussion  on 
this  topic,  see  EPA’s  final  action  on  the 
NSR  Reform  Rules  (67  FR  80196),  under 
the  heading  “Am  I  able  to  Apply 
Today’s  Changes  for  Calculating  the 
Baseline  Actual  Emissions  to  Other 
Major  NSR  Requirements?” 

The  Georgia  SIP  currently  contains  an 
approved  calculation  methodology  for 
emission  reduction  credits  to  be  used  as 
offsets,  which  is  based  upon  the  federal 
definition  of  “actual  emissions”  rather 
than  “baseline  actual  emissions.”  EPA 
is  now  acting  to  disapprove  the  State’s 
March  5,  2007,  submission  requesting 
that  the  change  to  Georgia  Rule  391-3- 
1-.03  subparagraph  (13)(c),  be 
incorporated  into  the  Georgia  SIP 
because  it  is  not  consistent  with  federal 
requirements.  This  provision  is 
severable  from  the  other  provisions  of 
the  Georgia  submittals  discussed  in 
EPA’s  September  4,  2008,  rulemaking 
notice. 

No  additional  submittals  to  EPA  are 
required  by  Georgia  in  response  to 
EPA’s  disapproval  because  Georgia’s  SIP 
contains  an  approved  methodology  for 
calculating  emission  reduction  credits 
that  is  consistent  with  the  federal 
nonattainment  NSR  requirements.  Any 
use  of  “baseline  actual  emissions”  for 
the  calculation  of  offsets,  or  the 
subsequent  use  of  such  offsets,  would  be 
inconsistent  with  federal  law  and  the 
applicable  Georgia  SIP  requirements. 

III.  Final  Action 

EPA  is  taking  final  action  to 
disapprove  subparagraph  391-3-1- 
.03(1 3)(c)  of  the  State  of  Georgia’s 
March  5,  2007,  SIP  submittal  related  to 
“Emissions  Reduction  Credits” 
pursuant  to  section  110(k)(3)  of  the 
CAA. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
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Act  and  applicable  Federal  regulations. 
42  U.S.C.  7410{k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  This  action  merely  ensures 
that  State  law  meets  Federal 
requirements,  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  State  law.  For  that  reason, 
this  action; 

•  Is  not  a  “significant  regulatory 
action’’  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)-, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.]; 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (6^  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175'(65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian, country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U..S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  2,  2009.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  16,  2008. 

Russell  L.  Wright,  Jr., 

Acting  Regional  Administrator,  Region  4. 

[FR  Doc.  E8-30813  Filed  12-29-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  5^and  81 

[EPA-R10-OAR-2007-0915;  FRL-8747-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon;  Salem 
Carbon  Monoxide  Nonattainment  Area; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  redesignation 
request  and  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 


Oregon.  On  August  9,  2007  the  State  of 
Oregon  submitted  a  request  to  EPA  that 
the  Salem  carbon  monoxide  (CO) 
nonattainment  area  be  redesignated  to 
attainment  for  the  CO  National  Ambient 
Air  Quality  Standard  (NAAQS)  and 
concurrently  submitted  a  maintenance 
plan  that  provides  for  continued 
attainment  of  the  CO  NAAQS.  The 
Salem  CO  nonattainment  area  has  not 
violated  the  8-hour  CO  NAAQS  since 
1985. 

DATES:  This  rule  is  effective  on  March  2, 
2009,  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
January  29,  2008.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-RlO- 
OAR-2007-0915,  by  any  of  the 
following  methods; 

•  www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  E-mail:  vaupel.claudia@epa.gov. 

•  Mail:  Claudia  Vergnani  Vaupel, 

EPA  Region  10,  Office  of  Air,  Waste  and 
Toxics  (AWT-107),  1200  Sixth  Avenue, 
Suite  900,  Seattle,  WA  98101. 

•  Hand  Delivery/Courier:  EPA  Region 
10,  1200  Sixth  Avenue,  Suite  900, 
Seattle,  WA  98101.  Attention:  Claudia 
Vergnani  Vaupel,  Office  of  Air,  Waste 
and  Toxics,  AWT-107.  Such  deliveries 
are  only  accepted  during  normal  hours 
of  operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-RlO-OAR-2007- 
0915.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  e-mail.  The  www.regulations.gov 
Web  site  is  an  “anonymous  access” 
system,  which  means  EPA  will  not 
know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  an 
e-mail  comment  directly  to  EPA  without 
going  through  www.regulations.gov, 
your  e-mail  address  will  be 
automatically  captured  and  included  as 
part  of  the  comment  that  is  placed  in  the 
public  docket  and  made  available  on  the 
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Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  firee  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  xvww. regulations. gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy 
during  normal  business  hours  at  the 
Office  of  Air,  Waste  and  Toxics,  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
WA  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Vergnani  Vaupel  at  telephone 
number:  (206)  553-6121,  e-mail 
address:  vaupel.claudia@epa.gov,  or  the 
above  EPA,  Region  10  address. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
“we”,  “us”  or  “our”  are  used,  we  mean 
EPA.  Information  is  organized  as 
follows: 
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I.  What  Is  the  Purpose  of  This  Action? 

II.  What  Is  the  Background  for  This  Action? 

III.  Redesignation  and  Maintenance  Plan 

Requirements 

A.  Requirements  for  Redesignation  of 
Nonattainment  Areas 

B.  Maintenance  Plan  Requirements 

C.  Conformity  Requirements 

IV.  Evaluation  of  the  Redesignation  Request 

and  Maintenance  Plan 

A.  Evaluation  of  Redesignation 
Requirements 

1.  Has  the  Salem  Nonattainment  Area 
Attained  the  Applicable  NAAQS? 

2.  Does  the  Salem  Nonattainment  Area 
Have  a  Fully  Approved  SIP  Under 
Section  llO(k)  of  the  Act? 

3.  Has  the  State  Demonstrated  the  Air 
Quality  Improvement  Is  Due  to 
Permanent  and  Enforceable  Reductions? 

4.  Has  the  Stale  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

5.  Does  the  Area  Have  a  Fully  Approved 
Maintenance  Plan  Pursuant  to  Section 
175 A  of  the  Act? 

B.  Evaluation  of  Maintenance  Plan 
Requirements' 

1.  Does  the  State  Have  an  Approved 
Attainment  Emissions  Inventory? 


2.  Has  the  State  Demonstrated  the  CO 
Standard  Will  Be  Maintained? 

3.  How  Will  the  State  Continue  To  Verify 
Attainment? 

4.  What  Contingency  Plan  Does  the  State 
Provide? 

C.  Transportation  and  General  Conformity 

1.  How  Is  Transportation  Conformity 
Demonstrated  to  a  Limited  Maintenance 
Plan? 

2.  What  Is  the  Adequacy  Status  of  This 
Limited  Maintenance  Plan? 

3.  Are  the  Requirements  for  General 
Conformity  Altered  Under  This  Limited 
Maintenance  Plan? 

V.  Final  Action 

VI.  Oregon  Notice  Provision 

VII.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  the  Purpose  of  This  Action? 

EPA  is  taking  direct  final  action  to 
approve  the  State  of  Oregon’s  August  9, 
2007  request  to  redesignate  the  Salem 
CO  nonattainment  area  to  attainment  for 
the  CO  NAAQS  and  to  approve  the 
Salem  area  CO  maintenance  plan.  The 
Salem  CO  nonattainment  area  is  eligible 
for  redesignation  to  attainment  for  the  8- 
hour  CO  NAAQS  because  the  area  has 
not  violated  the  CO  standard  since  1985. 
The  CO  maintenance  plan  meets  the 
requirements  of  the  Clean  Air  Act  (the 
Act)  and  demonstrates  that  the  Salem 
area  will  be  able  to  remain  in  attainment 
for  CO  for  the  next  10  years. 

II.  What  Is  the  Background  for  This 
Action? 

The  Salem  CO  nonattainment  area  is 
located  in  the  central  Willamette  Valley 
of  north  western  Oregon.  On  March  3, 
1978,  a  32  square  mile  area  within  the 
city  limits  of  Salem  was  designated  by 
EPA  as  nonattainment  for  the  CO 
NAAQS  (43  FR  9028).  EPA  approved  an 
expansion  to  the  original  nonattainment 
area  on  June  24,  1980  (45  FR  42275). 
Although  Oregon  refers  to  the  expanded 
nonattainment  area  as  the  Salem-Keizer 
Area  Transportation  Study  or  Salem- 
Keizer  area,  for  purposes  of  this  action, 
we  are  referring  to  the  expanded 
nonattainment  area  as  the  Salem  CO 
nonattainment  area. 

On  June  29,  1979,  the  State  of  Oregon 
submitted  to  EPA  a  control  strategy  for 
the  Salem  CO  nonattainment  area 
designed  to  bring  about  attainment  of 
the  CO  NAAQS.  In  EPA’s  approval  of 
the  SIP  revision,  it  was  noted  that  over 
99  percent  of  CO  emissions  in  the  Salem 
CO  nonattainment  area  originated  from 
mobile  sources  and  the  control  strategy 
relied  only  on  the  Federal  Motor 
Vehicle  Emission  Control  Program  to 
demonstrate  attainment  (45  FR  42275, 
June  24, 1980).  Based  on  air  quality 
monitoring  data,  the  Salem  CO 
nonattainment  area  achieved  the  CO 
NAAQS  in  1987. 


Under  section  107(d)(1)(C),  any  area 
that  was  designated  nonattainment 
before  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990  was 
to  retain  the  designation  upon 
enactment  by  operation  of  law.  CO 
nonattainment  areas  that  had  not 
violated  the  CO  standard  in  either  year 
for  the  two-year  period  1988-1989  were 
to  be  designated  nonattainment  and 
identified  as  “not  classified” 
nonattainment  areas.  Accordingly,  on 
November  6, 1991,  the  Salem  CO 
nonattainment  area  was  designated 
nonattainment  for  the  CO  NAAQS  by 
EPA  and  identified  as  “not-classified” 
(56  FR  56818). 

As  vehicle  emission  standards  have 
become  more  stringent,  CO 
concentrations  in  the  Salem  area  have 
continued  to  decline.  In  the  last  10 
years,  the  highest  design  value  (second 
highest  8-hour  average  CO 
concentration)  measured  in  Salem  in 
any  calendar  year  by  the  approved 
monitoring  network  was  5.9  ppm, 
which  is  less  than  the  8-hour  CO 
standard  of  9.0  ppm.  In  order  for  the 
Salem  CO  nonattainment  area  to  be 
redesignated  to  attainment,  the  State 
must  submit  to  EPA  for  approval  a 
redesignation  request  and  a 
maintenance  plan  that  ensures 
continued  attainment  of  the  CO 
NAAQS.  A  SIP  revision  containing 
these  elements  was  submitted  to  EPA  on 
August  9,  2007. 

III.  Redesignation  and  Maintenance 
Plan  Requirements 

Nonattainment  areas  can  be 
redesignated  to  attainment  after  the  area 
has  measured  air  quality  data  showing 
that  it  has  attained  the  NAAQS  and 
when  certain  planning  requirements  are 
met.  EPA  has  reviewed  the  State’s 
redesignation  request  and  maintenance 
plan.  EPA  believes  the  submittal  meets 
the  requirements  of  section  107(d)(3)(E). 
The  requirements  for  redesignation  and 
maintenance  plan  approval  are 
presented  below  and  our  evaluation  of 
how  the  current  submittal  meets  these 
requirements  is  presented  in  section  IV. 

A.  Requirements  for  Redesignation  of 
Nonattainment  Areas 

Section  107(d)(3)(E)  of  the  Act  states 
that  EPA  can  redesignate  an  area  to 
attainment  if  the  following  conditions 
are  met: 

1.  The  area  has  attained  the  applicable 
NAAQS. 

2.  The  area  must  have  a  fully 
approved  implementation  plan  under 
section  llO(k). 

3.  The  air  quality  improvement  is  due 
to  permanent  and  enforceable 
reductions  in  emissions. 
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4.  The  area  must  meet  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act. 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A. 

B.  Maintenance  Plan  Requirements 

Section  175 A  of  the  Act  defines  the 
general  framework  of  a  maintenance 
plan,  which  must  provide  for 
maintenance  (j.e.,  continued  attainment) 
of  the  relevant  NAAQS  in  the  area  for 
at  least  10  years  after  redesignation.  The 
following  is  a  list  of  core  provisions 
required  in  an  approvahle  maintenance 
plan. 

1.  The  .State  must  develop  an 
attainment  emissions  inventory  to 
identify  the  level  of  emissions  in  the 
area  which  is  sufficient  to  attain  the 
NAAQS. 

2.  The  State  must  demonstrate 
maintenance  of  the  NAAQS. 

3.  The  State  must  verify  continued 
attainment  through  operation  of  an 
appropriate  air  quality  monitoring 
network. 

4.  The  maintenance  plan  must 
include  contingency  provisions  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area. 

C.  Conformity  Requirements 

Section  176(c)  of  the  Act  prohibits 
Federal  entities  from  taking  actions  in 
nonattainment  or  maintenance  areas 
which  do  not  conform  to  the  SIP  for  the 
attainment  and  maintenance  of  the 
NAAQS.  EPA  promulgated  two  sets  of 
regulations  to  implement  section  176(c), 
the  transportation  conformity  rule  and 
the  general  conformity  rule  (40  CFR 
parts  51  and  93).  Under  either 
conformity  rule,  an  acceptable  method 
of  demonstrating  that  a  Federal  action 
conforms  to  the  applicable  SIP  is  to 
demonstrate  that  expected  emissions . 
from  the  planned  action  are  consistent 
with  the  emissions  budget  for  the  area. 

IV.  Evaluation  of  the  Redesignation 
Request  and  Maintenance  Plan 

We  have  reviewed  the  redesignation 
request  and  maintenance  plan  for  the 
Salem  CO  nonattainment  area  and 
conclude  that  the  submittal  meets  the 
requirements  of  section  107(d)(3)(E), 
noted  above.  The  following  is  our 
evaluation  of  how  each  of  the 
requirements  is  met. 

A.  Evaluation  of  Redesignation 
Requirements 

1.  Has  the  Salem  Nonattainment  Area 
Attained  the  Applicable  NAAQS? 

The  8-hour  CO  NAAQS  is  9  parts  per 
million  (10  milligrams  per  cubic  meter) 


for  an  8-hour  average,  not  to  be 
exceeded  more  than  once  per  year.  An 
area  seeking  redesignation  to  attainment 
must  show  attainment  of  the  CO 
NAAQS  for  at  least  two  consecutive 
calendar  years.  States  must  demonstrate 
that  an  area  has  attained  the  CO  NAAQS 
through  complete  quality-assured  data. 
The  redesignation  request  for  the  Salem 
CO  nonattainment  area  is  based  on  air 
quality  data  that  shows  the  CO  standard 
was  not  violated  for  the  20-year  period 
from  1986  through  2006.  These  data 
were  collected  by  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  in  accordance  with  40  CFR  50.8 
and  entered  in  EPA’s  Air  Quality 
System.  Since  2006,  ODEQ  has 
continued  to  verify  attainment  in  the 
Salem  area  by  conducting  a  triennial 
review  of  Marion  and  Polk  County  CO 
emissions  from  the  statewide  emissions 
inventory  and  tracking  CO 
measurements  in  other  areas  of  the  state. 
Because  the  Salem  area  has  complete 
quality-assured  monitoring  data  and 
emissions  inventory  data  showing 
attainment  with  no  violations  after 
1986,  EPA  concludes  that  the  area  has 
attained  the  NAAQS  for  CO. 

2.  Does  the  Salem  Nonattainment  Area 
Have  a  Fully  Approved  SIP  Under 
Section  llO(k)  of  the  Act? 

Section  llO(k)  contains  the 
requirements  for  EPA  action  on  plan 
submissions.  In  order  to  qualify  for 
redesignation,  the  SIP  for  the  area  must 
be  fully  approved  under  section  llO(k) 
of  the  Act.  Based  on  the  approval  into 
the  SIP  of  provisions  under  the  pre-1990 
Act  (37  FR  10888,  May  31,  1972  and  45 
FR  42275,  June  24,  1980)  and 
documentation  that  has  been  provided 
in  this  SIP  submission,  we  conclude 
that  Oregon  has  a  fully  approved  SIP  for 
the  Salem  CO  nonattainment  area  under 
section  llO(k). 

3.  Has  the  State  Demonstrated  the  Air 
Quality  Improvement  Is  Due  to 
Permanent  and  Enforceable  Reductions? 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  applicable 
Federal  air  pollutant  control  regulations, 
and  other  permanent  and  enforceable 
reductions. 

The  State  attributes  the  reductions  in 
CO  emissions  in  the  Salem  area 
primarily  to  the  Federal  Motor  Vehicle 
Emission  Control  Program  and  fleet 
turnover,  the  control  measures  relied  on 
in  the  CO  attainment  plan.  Although 
emissions  inventories  reveal  that  the 
highest  wintertime  emissions  in  the 


Salem  area  are  currently  from 
woodstoves  and  fireplaces,  the  State 
explained  in  its  submittal  that  these 
sources  are  widely  distributed 
throughout  the  area  and  contribute  to 
low-level  CO  concentrations.  Due  to  the 
tendency  of  mobile  on-road  sources  to 
assemble  spatially,  mobile  on-road 
sources  continue  to  be  the  most  likely 
to  produce  the  highest  CO 
concentrations  in  the  Salem  area. 

We  have  evaluated  the  control 
measures  used  and  the  attainment 
emission  inventory  and  conclude  that 
emissions  reductions  in  the  attainment 
year  are  not  the  result  of  short  term 
economic  slow  downs  or  unusual 
meteorological  conditions.  In  its 
submittal,  the  State  has  demonstrated 
that  emissions  reductions  from  the 
Federal  Motor  Vehicle  Emission 
Standards  and  fleet  turnover  will 
continue  into  the  maintenance  period. 
We  conclude  that  the  improvement  in 
air  quality  in  the  Salem  CO 
nonattainment  area  has  resulted  from 
emission  reductions  that  are  permanent 
and  enforceable. 

4.  Has  the  State  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

Section  107(d)(3)(E)(v)  requires  that 
an  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  Act.  EPA  interprets  this 
requirement  to  mean  that  the  State  must 
meet  all  requirements  that  applied  to 
the  area  prior  to,  or  at  the  time  of,  the 
submission  of  a  complete  redesignation 
request.  The  following  is  a  summary  of 
how  the  Salem  area  meets  these 
requirements. 

a.  Section  110  Requirements 

Section  110(a)(2)  of  the  Act  contains 

general  requirements  for  nonattainment 
plans.  On  May  31,  1972,  EPA  approved 
the  original  Oregon  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  of  the 
Act  (37  FR  10888).  For  the  purpose  of 
this  redesignation,  EPA  review  of  the 
Oregon  SIP  shows  that  the  State  has 
satisfied  all  requirements  under  section 
110(a)(2)  of  the  Act.  Further,  in  40  CFR 
52.1972,  EPA  has  approved  Oregon’s 
plan  for  the  attainment  and 
maintenance  of  the  national  standards 
under  section  110. 

b.  Part  D  Requirements 

Part  D  contains  general  requirements 
applicable  to  all  areas  designated 
nonattainment.  On  June  24, 1980,  EPA 
approved  the  State  of  Oregon’s  Part  D 
plan  for  the  Salem  CO  nonattainment 
area  (45  FR  42275).  Following 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Salem  CO 
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nonattainment  area  was  designated 
nonattainment  for  the  CO  NAAQS  by 
operation  of  law.  Because  the  area  had 
not  violated  the  CO  standard  in  either 
year  for  the  two-year  period  1988—1989, 
it  was  identified  as  a  “not  classified” 
nonattainment  area  (56  FR  56818, 
November  6,  1991).  Before  the  Salem 
“not  classified”  CO  nonattainment  area 
may  be  redesignated  to  attainment,  the 
State  must  have  fulfilled  the  applicable 
requirements  of  Part  D.  Under  Part  D,  an 
area’s  classification  indicates  the 
requirements  to  which  it  is  subject. 
Subpart  1  of  Part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  whether 
classified  or  nonclassifiable. 

The  relevant  subpart  1  requirements 
are  contained  in  sections  172(c)  and 
176.  The  General  Preamble  provides 
EPA’s  interpretation  of  the  requirements 
for  “not  classified”  CO  areas  (57  FR 
13535).  The  General  Preamble  reads: 
“Although  it  seems  clear  that  the  CO- 
specific  requirements  of  subpart  3  of 
Part  D  do  not  apply  to  CO  “not 
classified”  areas,  the  1990  Clean  Air  Act 
Amendments  are  silent  as  to  how  the 
requirements  of  subpart  1  of  Part  D, 
which  contains  general  SIP  planning 
requirements  for  all  designated 
nonattainment  areas,  should  be 
interpreted  for  such  CO  areas. 
Nevertheless,  because  these  areas  are 
designated  nonattainment,  some  aspects 
of  subpart  1  necessarily  apply.” 

The  General  Preamble  provides  that 
for  “not  classified”  CO  nonattainment 
areas,  the  applicable  requirements  of 
section  172  are:  Section  172(c)(3) — 
Emissions  Inventory';  section  172(c)(5) 
New  Source  Review  (NSR);  and  section 
172(c)(7) — Compliance  with  section 
110(a)(2)  Air  Quality  Monitoring 
Requirements. 

[1]  Section  172(c)(3) — Emissions 
Inventory 

Section  172(c)(3)  of  the  Act  requires  a 
comprehensive,  accurate,  current 
inventory  of  all  actual  emissions  from 
all  sources  in  the  Salem  CO 
nonattainment  area.  Oregon’s  submittal 
provided  an  emission  inventory  for  the 
Salem  CO  maintenance  plan  for  the 
1999  attainment  year.  The  State 
explained  that  it  considers  the  use  of  the 
1999  emissions  inventory  to  he  as  good 
as,  or  more  conservative  than,  the  use  of 
a  more  recent  year  because  1999 
represents  the  year  with  the  highest 
design  value  in  the  last  10-year  period. 
Additionally,  the  State  provided  a  fleet- 
average  emission  factor  analysis 
showing  that  CO  emission  rates  from 
on-road  motor  vehicles  will  continue  to 
decline  well  below  the  1999  rates.  The 
State  explained  that  the  tendency  of 


mobile  on-road  sources  to  assemble 
spatially  makes  this  source  the  most 
likely  to  produce  the  highest  CO 
concentrations  in  the  Salem  area.  We 
have  reviewed  the  emission  inventory 
and  determined  that  it  meets  the 
emission  inventory  obligation  and  that 
it  represents  emissions  in  the  area  that 
provide  for  attainment  with  a  1998- 
1999  design  value  of  5.9  ppm  CO. 

[2]  Section  172(c)(5) — New  Source 
Review 

The  Act  requires  all  nonattainment 
areas  to  meet  several  requirements 
regarding  NSR.  The  State  must  have  an 
approved  NSR  program  that  meets  the 
requirements  of  section  172(c)(5).  EPA 
evaluated  and  initially  approved  the 
ODEQ  NSR  program  on  August  13,  1982 
(47  FR  35191),  as  being  equivalent  or 
more  stringent  than  EPA’s  regulations 
on  a  program  basis.  EPA  most  recently 
approved  the  ODEQ  NSR  program,  on 
January  22,  2003  (68  FR  2891)  and 
revisions  on  June  19,  2006  (71  FR 
35163). 

In  tbe  Salem  CO  nonattainment  area, 
the  requirements  of  the  Part  D  NSR 
program  will  be  replaced  by  the 
Prev'ention  of  Significant  Deterioration 
(PSD)  program  upon  the  effective  date  of 
this  redesignation.  We  fully  approved 
Oregon’s  PSD  program  on  January  22, 
2003  (68  FR  2891)  and  revisions  on  June 
19,  2006  (71  FR  35163).  See  Oregon 
Administrative  Rules  Chapter  340, 
Divisions  200,  202,  209,  212,  216,  222, 
224,  225  and  268. 

[3]  Section  172(c)(7) — Compliance  With 
Section  110(a)(2):  Air  Quality 
Monitoring  Requirements 

According  to  the  General  Preamble  of 
April  16,  1992,  “not  classified”  CO 
nonattainment  areas  should  meet  the 
“applicable”  air  quality  monitoring 
requirements  of  section  110(a)(2)  of  the 
Act.  EPA  previously  approved  Oregon’s 
SIP  for  monitoring  on  December  5,  1980 
(45  FR  80559).  Mo.st  recently,  EPA 
approved  Oregon’s  monitoring  network 
for  all  pollutants,  including  CO,  on 
November  16,  2007. 

5.  Does  the  Area  Have  a  Fully  Approved 
Maintenance  Plan  Pursuant  to  Section 
175Aofthe  Act? 

For  an  area  to  be  redesignated  to 
attainment,  the  area  must  have  a  fully 
approved  maintenance  plan  meeting  the 
requirements  of  section  175  A  of  the  Act. 
The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  10  years  after  redesignation  to 
attainment.  In  this  action,  we  are 
approving  the  maintenance  plan 
submitted  by  the  State  on  August  9, 
2007.  We  evaluate  the  plan  in  the 


following  section  and  conclude  that  the 
requirements  for  an  approvable 
maintenance  plan  under  the  Act  have 
been  met. 

B.  Evaluation  of  Maintenance  Plan 
Requirements 

EPA  must  fully  approve  a 
maintenemce  plan  that  meets  the 
requirements  of  section  175A  of  the  Act. 
Section  175 A  defines  the  general 
framework  of  a  maintenance  plan, 
which  must  provide  for  maintenance, 
i.e.,  continued  attainment,  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  In  addition, 
areas  that  can  demonstrate  CO  design 
values  at  or  below  7.65  ppm  (85  percent 
of  exceedance  levels  of  the  CO  NAAQS) 
for  8  consecutive  quarters  may  use  a 
limited  maintenance  plan  option. 

The  8-hour  CO  design  value  for  the 
Salem  area  is  5.9  ppm  and  the  State  of 
Oregon  has  opted  to  develop  a  limited 
maintenance  plan  to  keep  the  area  in 
attainment  for  the  next  10  years.  The 
following  is  our  evaluation  of  how  the 
maintenance  requirements  are  met. 

1.  Does  the  State  Have  an  Approved 
Attainment  Emissions  Inventory? 

The  maintenance  plan  must  contain 
an  attainment  emissions  inventory  to 
identify  a  level  of  emissions  in  the  area 
which  is  sufficient  to  attain  the  CO 
NAAQS.  This  inventory  is  to  be 
consistent  with  EPA’s  most  recent 
guidance  on  emissions  inventories  for 
nonattainment  areas  and  should 
represent  emissions  during  the  time 
period  associated  with  the  monitoring 
data  showing  attainment.  The  inventory 
should  be  based  on  actual  “typical 
winter  day”  emissions  of  CO.  Areas 
meeting  the  criteria  for  a  limited 
maintenance  plan  are  not  required  to 
provide  a  future-year  emission 
inventory. 

The  Salem  CO  maintenance  plan 
contains  an  attainment  emissions 
inventory  for  the  year  1999.  The  State 
explained  that  it  considers  the  1999 
attainment  year  to  be  as  good  as,  or 
more  conservative  than,  the  use  of  a 
more  recent  year  because  it  represents 
the  year  with  the  highest  design  value 
in  the  last  10-year  period.  In  addition, 
the  State  provided  an  emission  factor 
analysis  of  on-road  motor  vehicles,  the 
source  considered  to  be  the  most  likely 
to  produce  the  highest  CO 
concentrations,  showing  that  CO 
emission  rates  from  on-road  motor 
vehicles  will  continue  to  decline  well 
below  the  1999  rates. 

We  have  reviewed  the  1999  emission 
inventory  and  determined  that  it  is 
consistent  with  EPA’s  most'recent 
guidance  on  maintenance  plan  emission 
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inventories.  The  1999  attainment  year 
coincides  with  a  period  in  which  a 
design  value  of  5.9  ppm  CO  was 
calculated.  Therefore,  this  inventory 
represents  emissions  during  an 
attainment  year  and  meets  the 
maintenance  plan  emission  inventory 
requirement.  The  table  below  shows  the 
pounds  of  CO  emitted  per  winter  day  in 
1999  by  source  category. 


Summary  of  1999  Seasonal  CO 
Emissions  in  the  Salem  Area 


1 

Main  source  category  | 

Seasonal  day 
CO  emissions 

(Ib/day) 

stationary  Point  . 

57,168 

Stationary  Area . 

239,142 

Mobile  Non-Road . 

19,820 

Mobile  On-Road  . 

197,400 

Total  All  Sources  . 

513,530 

2.  Has  the  State  Demonstrated  the  CO 
Standard  Will  Be  Maintained? 

The  Salem  CO  maintenance  plan  was 
developed  using  the  limited 
maintenance  plan  option,  which  is 
available  to  “not  classified”  CO  areas 
that  can  demonstrate  design  values  at  or 
below  7.65  ppm  (85  percent  of 
exceedance  levels  of  the  CO  NAAQS) 
for  8  consecutive  quarters.  For  areas 
using  the  limited  maintenance  plan 
option,  the  maintenance  plan 
demonstration  requirement  is 
considered  to  be  satisfied  because  EPA 
believes  if  the  area  begins  the 
maintenance  period  at  or  below  85 
percent  of  exceedance  levels,  the  air 
quality  along  with  the  continued 
applicability  of  PSD  requirements,  any 
control  measures  already  in  the  SIP,  and 
Federal  measures,  should  provide 
adequate  assurance  of  maintenance  over 
the  initial  10-year  maintenance  period. 
There  is  no  requirement  to  project 
emissions  over  the  maintenance  period. 

The  CO  design  value  for  1998-1999 
for  the  Salem  area  is  5.9  ppm,  which  is 
below  the  limited  maintenance  plan 
requirement  of  7.65  ppm.  Therefore,  the 
Salem  area  has  adequately  demonstrated 
that  it  will  maintain  the  CO  NAAQS  10 
years  into  the  future. 

3.  How  Will  the  State  Continue  To 
Verify  Attainment? 

To  verify  the  attainment  status  of  the 
area  over  the  maintenance  period,  the 
maintenance  plan  should  contain 
provisions  for  continued  operation  of  an 
appropriate,  EPA-approved  monitoring 
network  in  accordance  with  50  CFR  part 
58.  The  State  of  Oregon  has  an  approved 
monitoring  network  that  includes  the 
Salem  area.  The  monitoring  network 


was  most  recently  approved  by  EPA  on 
November  16,  2007.  In  the  2006 
Ambient  Air  Monitoring  Network 
Assessment,  EPA  approved  ODEQ’s 
request  to  discontinue  CO  monitoring  at 
Salem  because  recent  monitoring  data 
indicated  that  8-hour  averages  were 
about  one-half  of  the  CO  standard. 

ODEQ  will  track  CO  measurements  in 
other  areas  of  the  state  where  monitors 
remain.  If  ambient  CO  levels  rise 
significantly,  ODEQ  will  resume 
monitoring  in  the  Salem  area.  In 
addition,  ODEQ  will  continue  to  verify 
attainment  in  the  Salem  area  by 
conducting  a  triennial  review  of  Marion 
and  Polk  County  CO  emissions  from  the 
statewide  emissions  inventory. 

4.  What  Contingency  Plan  Does  the 
State  Provide? 

Section  175A(d)  of  the  Act  requires 
that  a  maintenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  which  may  occur  after 
redesignation  of  the  area  to  attainment. 
The  Salem  CO  maintenance  plan 
requires  ODEQ  to  resume  ambient  CO 
monitoring  directly  in  the  Salem  area  if 
a  significant  increase  in  CO  emissions  is 
shown  as  described  above.  If  a  violation 
of  the  standard  occurs,  the  plan  contains 
a  contingency  measure  that  requires 
new  and  expanding  industries  to  install 
lowest  achievable  emission  rate  controls 
and  for  ODEQ  to  investigate  and  take 
necessary  corrective  action  to  bring  the 
area  into  compliance.  EPA  believes  that 
the  contingency  measures  in  the  Salem 
CO  maintenance  plan  meet  the 
contingency  provision  requirements  of 
175A(d). 

C.  Transportation  and  General 
Conformity 

1.  How  Is  Transportation  Conformity 
Demonstrated  to  a  Limited  Maintenance 
Plan? 

Under  the  limited  maintenance  plan 
option,  emissions  budgets  are  treated  as 
essentially  not  constraining  for  the 
maintenance  period  because  it  is 
unreasonable  to  expect  that  qualifying 
areas  would  experience  so  much  growth 
in  that  period  that  a  NAAQS  violation 
would  result.  For  transportation 
conformity  purposes,  EPA  would 
conclude  that  emissions  in  these  areas 
need  not  be  capped  for  the  maintenance 
period  and  therefore  a  regional 
emissions  analysis  would  not  be 
required. 

While  areas  with  maintenance  plans 
approved  under  the  limited 
maintenance  plan  option  are  not  subject 
to  the  budget  test,  the  areas  remain 
subject  to  other  transportation 


conformity  requirements  of  40  CFR  part 
93,  subpart  A.  Thus,  the  metropolitan 
planning  organization  (MPO)  in  the  area 
or  the  State  must  document  and  ensure 
that; 

a.  Transportation  plans  and  projects 
provide  for  timely  implementation  of 
SIP  transportation  control  measures  in 
accordance  with  40  CFR  93.113; 

b.  Transportation  plans  and  projects 
comply  with  the  fiscal  constraint 
element  per  40  CFR  93.108; 

c.  The  MPO’s  interagency 
consultation  procedures  meet  applicable 
req^uirements  of  40  CFR  93.105; 

d.  Conformity  of  transportation  plans 
is  determined  no  less  frequently  than 
every  four  years,  and  conformity  of  plan 
amendments  and  transportation  projects 
is  demonstrated  in  accordance  with  the 
timing  requirements  specified  in  40  CFR 
93.104; 

e.  The  latest  planning  assumptions 
and  emissions  model  are  used  as  set 
forth  in  40  CFR  93.110  and  40  CFR 
93.111; 

f.  Projects  do  not  cause  or  contribute 
to  any  new  localized  carbon  monoxide 
or  particulate  matter  violations,  in 
accordance  with  procedures  specified  in 
40  CFR  93.123;  and 

g.  Project  sponsors  and/or  operators 
provide  written  commitments  as 
specified  in  40  CFR  93.125. 

2.  What  Is  the  Adequacy  Status  of  This 
Limited  Maintenance  Plan? 

On  October  7,  2008,  EPA  posted  a 
proposal  to  find  the  Salem  limited 
maintenance  plan  Motor  Vehicle 
Emissions  Budget  adequate  for 
transportation  conformity  purposes  on 
EPA’s  conformity  Web  site:  http:// 
www.epa.gov/oms/traq.  As  stated  above, 
limited  maintenance  plan  budgets  are 
unconstrained  and  consequently,  the 
adequacy  review  period  for  these 
maintenance  plans  serves  to  allow  the 
public  to  comment  on  whether  limited 
maintenance  is  ajipropriate  for  these 
areas.  Interested  parties  may  comment 
on  the  adequacy  and  approval  of  the 
limited  maintenance  plans  by 
submitting  their  comments  on  the 
proposed  rule  published  concurrently 
with  this  direct  final  rule.  The  comment 
period  for  the  adequacy  posting  for  the 
Salem  limited  maintenance  plan  ended 
on  November  6,  2008.  EPA  did  not 
receive  any  comments  on  this  posting. 

3.  Are  the  Requirements  for  General 
Conformity  Altered  Under  This  Limited 
Maintenance  Plan? 

Although  the  requirements  to  perform 
a  regional  emissions  analysis  and 
budget  test  under  the  transportation 
conformity  rule  are  altered  under  a 
limited  maintenance  plan,  the 
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requirements  for  general  conformity  are 
not  changed.  Subpart  B  General 
Conformity  Rules  for  Federal  actions 
still  apply. 

V.  Final  Action 

EPA  is  taking  direct  final  action  to* 
approve  the  Salem  CO  maintenance 
plan  and  redesignate  the  Salem  CO 
nonattainment  area  to  attainment.  This 
action  is  based  on  our  evaluation  of 
ODEQ’s  August  9,  2007  submittal.  We 
conclude  that  the  Clean  Air  Act 
requirements  are  effectively  satisfied 
and  we  believe  the  area  will  continue  to 
meet  the  NAAQS  for  CO  for  at  least  ten 
years  beyond  this  redesignation,  as 
required  by  the  Act. 

EPA  is  incorporating  by  reference  the 
revisions  submitted  by  the  State  to  the 
Oregon  Administrative  Rules,  Chapter 
340,  Division  204,  Sections:  0030  (1) 
and  (2),  and  0040  [except  (2)(cl],  as 
effective  June  28,  2007.  EPA  is  taking  no 
action  on  Chapter  340,  Division  200, 
Section  0040,  State  of  Oregon  Clean  Air 
Act  Implementation  Plan,  because  this 
section  describes  the  State’s  procedures 
for  adopting  its  SIP  and  incorporates  by 
reference  all  of  the  revisions  adopted  by 
the  Environmental  Quality  Council  for 
approval  into  the  Oregon  SIP  (as  a 
matter  of  state  law).  This  is  not  what  is 
actually  approved  by  EPA  as  the 
Federally-enforceable  SIP  for  Oregon,  so 
we  are  therefore  taking  no  action  on  it. 
Previously,  340—200—0040  had  been 
approved  by  EPA  into  the  SIP  in  error 
and  w'e  are  revising 
§  52.1970(c){145)(iKA)  to  correct  this 
error. 

VI.  Oregon  Notice  Provision 

ORS  468.126,  prohibits  ODEQ  from 
imposing  a  penalty  for  violation  of  an 
air,  water  or  solid  waste  permit  unless 
the  source  has  been  provided  five  days’ 
advanced  written  notice  of  the  violation 
and  has  not  come  into  compliance  or 
submitted  a  compliance  schedule 
within  that  five-day  period.  By  its  terms, 
the  statute  does  not  apply  to  Oregon’s 
Title  V  program  or  to  any  program  if 
application  of  the  notice  provision 
would  disqualify  the  program  from 
federal  delegation.  Oregon  has 
previously  confirmed  that,  because 
application  of  the  notice  provision 
would  preclude  EPA  approval  of  the 
Oregon  SIP,  no  advance  notice  is 
required  for  violation  of  SIP 
requirements. 

VII.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 


Federal  regulations.  42  U.S.C.  741 0(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)-, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23.  1997); 

•  Is  not  a  significant  regidatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).- 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  2,  2009. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
response  to  the  parallel  notice  of 
proposed  rulemaking  for  this  action 
published  in  the  proposed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
proposed  rulemaking.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  November  21,  2008. 

Elin  D.  Miller, 

Regional  Administrator,  EPA  Region  10. 

■  Parts  52  and  81 ,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  7401  et  seq. 
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Subpart  MM — Oregon 

■  2.  Section  52.1970  is  amended  by 
revising  paragraph  (c){145)(i)(A)  and 
adding  paragraph  (c)(149)  to  read  as 
follows: 

§  52.1 970  Identification  of  plan. 

•k  is  ic  ic  it 

*  *  * 

(145)  *  *  * 

(i)  Incorporation  by  reference. 

(A)  Oregon  Administrative  Rules, 
Chapter  340:  240-0090  and  240-0440, 
as  effective  December  15,  2004. 

*  '  *  *  *  * 

(149)  On  August  9,  2007,  the  Oregon 
Department  of  Environmental  Quality 
submitted  a  CO  maintenance  plan  and 
requested  redesignation  of  the  Salem  CO 


Designated  area 


nonattainment  area  to  attainment  for 
CO.  The  State’s  maintenance  plan  and 
the  redesignation  request  meet  the 
requirements  of  the  Clean  Air  Act. 

(1)  Incorporation  by  reference. 

(A)  The  following  revised  sections  of 
Oregon  Administrative  Rule  340:  204- 
0030  Designation  of  Nonattainment 
Areas  (1)  and  (2)  and  204-0040 
Designation  of  Maintenance  Areas 
(except  (2)(c)),  as  effective  June  28, 
2007. 

■  3.  Section  52.1973  is  amended  by 
adding  paragraph  (a)(2)  to  read  as 
follows: 

§  52.1 973  Approval  of  plans. 

(a)  *  *  * 

(2)  EPA  approves  as  a  revision  to  the 
Oregon  State  Implementation  Plan,  the 

Oregon— Carbon  Monoxide 


Designation 

Date’  Type 


Salem  carbon  monoxide  maintenance 
plan  submitted  to  EPA  on  August  9, 
2007. 

***** 

PART  81— [AMENDED] 

■  4.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  5.  In  §  81.338,  the  table  entitled 
“Oregon-Carbon  Monoxide”  is  amended 
by  revising  the  entry  for  “Salem  Area” 
to  read  as  follows: 

§  81 .338  Oregon. 

***** 


Classification 


Date’ 


Type 


Attainment. 

Salem  Area: 

Salem  Area  Transportation  Study  Marion  County  3/2/08 

(part). 

Polk  County  (part)  .  3/2/08 


’This  date  is  November  15,  1990,  unless  othenwise  noted. 


[FR  Doc.  E8-.108'25  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R07-RCRA-2008-0830;  FRL-8758-6] 

Nebraska:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Immediate  Final  Rule. 

summary:  The  Solid  Waste  Disposal  Act, 
as  amended,  commonly  referred  to  as 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  allows  the  EPA  to 
authorize  States  to  operate  their 
hazardous  waste  management  programs 
in  lieu  of  the  Federal  program.  Nebraska 
has  applied  to  EPA  for  final 
authorization  of  the  changes  to  its 
hazardous  waste  program  under  RCRA. 
EPA  has  determined  that  these  changes 
satisfy  all  requirements  needed  to 
qualify  for  final  authorization  and  is 


authorizing  the  State’s  changes  through 
this  immediate  final  rule. 

DATES:  This  final  authorization  will 
become  effective  on  March  2,  2009, 
unless  EPA  receives  adverse  written 
comment  by  January  29,  2009.  If  EPA 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  in  the  Federal  Register  and 
inform  the  public  that  this  authorization 
will  not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R07- 
RCRA-2008-0830,  by  one  of  the 
following  methods: 

1.  www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  haugen.lisa@epa.gov. 

3.  Mail  or  Hand  Delivery:  Lisa 
Haugen,  Environmental  Protection 
Agency,  RCRA  Enforcement  and  State 
Programs  Branch,  901  North  5th  Street, 
Kansas  City,  Kansas  66101. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-vR07-RCRA-2008- 
0830.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.regulations.gov,  including  any 


personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  through 
www.regulations.gov  or  e-mail 
information  that  you  consider  to  be  CBI 
or  otherwise  protected.  The 
wvi^. regulations. gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
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special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy  form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.reguIations.gov  or 
in  hard  copy  at  the  Environmental 
Protection  Agency,  RCRA  Enforcement 
and  State  Progrmns  Branch,  901  North 
5th  Street,  Kansas  City,  Kansas  66101. 
The  Regional  Office’s  official  hours  of 
business  are  Monday  through  Friday,  8 
to  4:30  excluding  Federal  holidays.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  em 
appointment  with  the  office  at  least  24 
hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Haugen,  (913)  551-7877,  or  by  e-mail  at 
haugen.lisa@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  a  ^tate  must  change  its 
program  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  the  State  must 
change  its  program  because  of  changes 
to  EPA’s  regulations  in  40  Code  of 
Federal  Regulations  (CFR)  parts  124, 

260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Has  EPA  Made  in 
This  Rule? 

EPA  concludes  that  Nebraska’s 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  EPA  grants  Nebraska 
final  authorization  to  operate  its 
hazardous  waste  program  with  the 


changes  described  in  the  authorization 
application.  Nebraska  has  responsibility 
for  permitting  Treatment,  Storage,  and 
Disposal  Facilities  (TSDFs)  within  its 
borders,  except  in  Indian  Country,  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Nebraska,  including 
issuing  permits,  until  Nebraska  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  This 
Authorization  Decision? 

This  decision  means  that  a  facility  in 
Nebraska  subject  to  RCRA  will  now 
have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Nebraska 
has  enforcement  responsibilities  under 
its  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to:  (1)  Conduct  inspections;  require 
monitoring,  tests,  analyses  or  reports; 
and,  (2)  enforce  RCRA  requirements  and 
suspend  or  revoke  permits. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Nebraska  is  being 
authorized  by  this  action  are  already 
effective,  and  are  not  changed  by  this 
action. 

D.  Why  Wasn’t  There  a  Proposed  Rule 
Published  Before  This  Rule? 

EPA  did  not  publish  a  proposal  before 
today’s  rule  because  EPA  views  this  as 
a  routine  program  change.  EPA  is 
providing  an  opportunity  for  public 
comment  now.  In  addition  to  this  rule, 
in  the  proposed  rules  section  of  today’s 
Federal  Register  EPA  is  publishing  a 
separate  document  that  proposes  to 
authorize  the  State  program  changes. 


E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  EPA  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  EPA  will  then  address  all 
public  comments  in  a  later  final  rule.  If 
you  want  to  comment  on  this 
authorization,  you  must  do  so  at  this 
time. 

If  EPA  receives  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  EPA  will  withdraw  that  part  of 
this  rule  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  Nebraska  Previously  Been 
Authorized  for? 

Nebraska  initially  received  final 
authorization  on  January  24, 1985, 
effective  February  7,  1985  (50  FR  3345), 
to  implement  the  RCRA  hazardous 
waste  management  program.  EPA 
granted  authorization  for  changes  to 
Nebraska’s  program  on  October  4, 1985, 
effective  December  3, 1988  (53  FR 
38950);  June  25,  1996,  effective  August 
26,  1996  (61  FR  32699);  April  10,  2003, 
effective  June  9,  2003  (68  FR  17553); 
and  October  4,  2004,  effective  December 
3,  2004. 

G.  What  Changes  Is  EPA  Authorizing 
With  This  Action? 

On  April  29,  2008,  Nebraska 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  EPA 
now  makes  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  Nebraska’s 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  EPA  grants 
Nebraska  final  authorization  for  the 
following  program  changes: 


Description  of  federal  requirement  (include  checklist 
number,  if  relevant) 

December  30,  2008  and 
page  (and/or  RCRA 
statutory  authority) 

Analogous  State  Authority  Nebraska  Administrative 
Code,  Nebraska  Department  of  Environmental  Quality, 
Title  1 28  Nebraska  Hazardous  Waste  Regulations, 
effective  date — August  1 8,  2007 

Permit  Modification — Checklist  44D  . 

Testing  and  Monitoring  Activities  Amendment  III — 
Checklist  158. 

52  FR  45788-45799  . 

62  FR  32452-32463  . 

15-01 2.01  B3. 

1-003;  7-008.03;  21-019;  21-020;  21-026;  22-019; 
22-020. 
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Description  of  federal  requirement  (include  checklist 
number,  if  relevant) 


December  30,  2008  and 
page  (and/or  RCRA 
statutory  authority) 


Kraft  Mill  Steam  Stripper  Condensate  Exclusion — Check-  63  FR  18504-18751 
list  164. 

Hazardous  Waste  Combustors:  Revised  Standards —  63  FR  33782-33829 
Checklist  168. 

Petroleum  Refining  Process  Wastes — Checklist  169  .  63  FR  42110-42189 


Petroleum  Refining  Process  Wastes — Leachate  Exemp¬ 
tion — Checklist  178. 

Test  Procedures  for  the  Analysis  of  Oil  and  Grease  and 
Non-Polar  Material — Checklist  180. 

Hazardous  Air  Pollutant  Standards  for  Combustors— 
Checklist  182. 

Accumulation  Time  for  Waste  Water  Treatment 
Sludges — Checklist  184. 

Organobromine  Production  Wastes  Vacatur — Checklist 
185. 

Petroleum  Refining  Process  Wastes — Clarification- 
Checklist  187. 

Hazardous  Air  Pollutant  Standards;  Technical  Correc¬ 
tions — Checklist  188. 

Mixed  Waste  Rule — Checklist  191  . 

Mixture  and  Derived-From  Rules  Revisions — Checklist 
192A. 

Change  of  Official  EPA  Mailing  List — Checklist  193  . 

Mixture  and  Derived-From  Rules  Revision  II — Checklist 
194. 

Inorganic  Chemical  Manufacturing  Wastes  Identification 
and  Listing — Checklist  195. 

Hazardous  Air  Pollutant  Standards  for  Combustors:  In¬ 
terim  Standards — Checklist  197. 

Hazardous  Air  Pollutant  Standards  for  Combustors — 
Corrections — Checklist  1 98. 

Zinc  Fertilizer  Rule — Checklist  200  . 

Hazardous  Air  Pollutant  Standards  for  Combustors — 
Corrections  2 — Checklist  202. 

Methods  Innovation  Rule  and  SW-846  Final  Update 
IIIB— Checklist  208. 


64  FR  6806 


64  FR  26315-26327 


64  FR  52828-53077 


65  FR  12378-12398 


65  FR  14472-14475 


64  FR  36365-36367 


Analogous  State  Authority  Nebraska  Administrative 
Code,  Nebraska  Department  of  Environmental  Quality, 
Title  128  Nebraska  Hazardous  Waste  Regulations, 
effective  date — August  1 8,  2007 


2-008.17;  3-018;  12-003.03G8  15-012.02S;  Appendix 
V. 

2-004.02C3:  2-006.03B:  2-006.03E;  2-008.12;  2- 
008. 12A:  2-008.18-19;  3-013.04/Table  4;  3-014/ 
Table  5;  7-002.07;  7-008.01  B3:  20-008.01;  20- 
009.09/Table  9;  Appendix  II. 

2-009.13. 


1-037;  1-122;  3-018;  7-008.01  C;  7-008.02C;  7- 
008.03;  1 2-001. 04C:  1 2-001 .04F;  13-012.04;  21- 
015;  21-018;  22-ai5;  Appendix  V. 

1 0-004.01  H;  10-004.03;  10-004.04;  10-004.05. 

3-014/Table  5;  3-016/Table  7;  20-008.01;  20-009/ 
Table  9;  20-012/Table  12;  Appendix  I,  Appendix  II. 
3-013.01/Table  4;  Appendix  II. 


65  FR  42292^2302  .  3-018;  15-012.02S1:  21-015. 


66  FR  27218-27266 
66  FR  27266-27297 


66  FR  34374-34376 
66  FR  50332-50334 


66  FR  58258-58300 


67  FR  6792-6818 


67  FR  6968-6996 


67  FR  48393-48415 


67  FR  77687-77692 


70  FR  34538-34592 


Cathode  Ray  Tubes  Rule— Checklist  215 .  71  FR  42928-^2949 


7-013. 

2-004.02C:  2-006.02-04. 

1- 003. 

2- 004.02C;  2-007.03C. 

2-009.13;  3-014/Table  5;  20-008.01;  20-Table  9;  Ap¬ 
pendix  Ij. 

7-008.01  C;  1 2-001 .04C:  12-001 .04F:  12-00513- 
012.04;  21-015;  22-015. 

7-008.01  A;  7-008.01  C;  15-012.02S1. 

2-008.20;  2-008.21;  2-008.21;  7-007.01  B;  7-007.01  D; 
^0-009.08. 

1 2-001 .04C;1 2-001 .04F;  1 3-01 2.04. 

1-003;  3-006.01 3-007.01  A-B;  3-017;  3-018;  6- 
003.03A1;  7-008.01C:  7-008.03;  12-001 .04C;  12- 
001 .04F:  13-012.04;  20-009.02;  20-009/Table9, 
Footnote  7;  20-012;  20-020;  21-010;  21-014;  21- 
019;  21-020;  21-026;  22-010;  22-014;  22-019;  22- 
021. 

1-015;  1-029;  1-030;  1-031;  2-008.22A-D;  3-018;  3- 
01 9.01  E;  3-020;  3-021. 


H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

Nebraska  has  chosen  not  to  adopt  the 
following  Federal  requirements  related 
to  the  Methods  Innovation  Rule  and 
SW-846  Final  Update  IIIB:  40  CFR  Part 
260.21(d);  40  CFR  Part  261.3(a)(2){v):  40 
CFR  Part  279.10(b)(l)(ii):  279.44(c): 
279.53(c);  and,  279.63(c).  These 
requirements  were  promulgated  under 
non-HSWA  authority  and  are 
considered  equivalent  to  or  less 
stringent  than  the  previous  Federal 
regulations.  Therefore,  States  are  not 
required  to  adopt  and  seek  authorization 
for  these  requirements,  and  EPA  can  not 
enforce  them. 


1.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Nebraska  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  EPA  issued 
prior  to  the  effective  date  of  this 
authorization.  EPA  will  not  issue  any 
more  new  permits  or  new  portions  of 
permits  for  the  provisions  listed  in  the 
Table  above  after  the  effective  date  of 
this  authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Nebraska  is  not 
yet  authorized. 


J.  What  Is  Codification  and  Is  EPA 
Codifying  Nebraska’s  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State’s  statutes  and  regulations  that 
comprise  the  State’s  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  EPA  does  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  EPA  reserves  the 
amendment  of  40  CFR  part  272,  subpart 
CC  for  this  authorization  of  Nebraska’s 
program  changes  until  a  later  date. 

K.  Statutory  and  Executive  Order 
Reviews 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
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12866  (58  FR  51735,  October  4,  1993), 
and  therefore  this  action  is  not  subject 
to  review  hy  OMB.  This  action 
authorizes  state  requirements  for  the 
purpose  of  RCRA  3006  and  imposes  no 
additional  requirements  heyond  those 
imposed  by  state  law.  Accordingly,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  For  the  same  reason, 
this  action  also  does  not  significantly  or 
uniquely  affect  the  communities  of 
Tribal  governments,  as  specified  by 
Executive  Order  13175,  “Consultation 
and  Coordination  With  Indian  Tribal 
Governments”  (65  FR  67249,  November 
9,  2000).  This  action  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  “Federalism” 
(64  FR  43255,  August  10,  1999),  because 
it  merely  authorizes  state  requirements 
as  part  of  the  state  RCRA  hazardous 
waste  program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045,  “Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
state’s  application  for  authorization  as 
long  as  the  state  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  state 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988, 
“Civil  Justice  Reform”  (61  FR  4729, 
February'  7, 1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630, 
“Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights”  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
“Attorney  General’s  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings”  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  March  2,  2009. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority;  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  December  19,  2008. 

John  B.  Askew, 

Regional  Administrator,  Region  7. 

[FR  Doc.  E8-30978  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6560-S0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  411,  412,  413,  422,  and 
489 

[CMS-1390-CN2;  CMS-1531-CN;  CMS- 
1385-CN2] 

RIN  0938-AP15;  RIN  0938-AO35;  RIN  0938- 
A065 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2009 
Rates;  Payments  for  Graduate  Medical 
Education  in  Certain  Emergency 
Situations;  Changes  to  Disclosure  of 
Physician  Ownership  in  Hospitals  and 
Physician  Self-Referral  Rules;  Updates 
to  the  Long-Term  Care  Prospective 
Payment  System;  Updates  to  Certain 
IPPS-Excluded  Hospitals;  and 
Collection  of  information  Regarding 
Financial  Relationships  Between 
Hospitals;  Correction 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Correction  of  final  rules. 

SUMMARY:  This  document  corrects  errors 
that  appeared  in  the  correction  notice 
published  in  the  October  3,  2008 
Federal  Register  entitled  “Medicare 
Program:  Changes  to  the  Hospital 
Inpatient  Prospective  Payment  Systems 
and  Fiscal  Year  2009  Rates;  Payments 
for  Graduate  Medical  Education  in 
Certain  Emergency  Situations;  Changes 
to  Disclosure  of  Physician  Ownership  in 
Hospitals  and  Physician  Self-Referral 
Rules;  Updates  to  the  Long-Term  Care 
Prospective  Payment  System;  Updates 
to  Certain  IPPS-Excluded  Hospitals;  and 
Collection  of  Information  Regarding 
Financial  Relationships  Between 
Hospitals;  Correction.” 

DATES:  Effective  Date:  This  notice  is 
effective  December  30,  2008. 

Applicability  Date:  This  correction 
notice  is  applicable  to  discharges 
occurring  on  or  after  October  1,  2008. 
FOR  FURTHER  INFORMATION  CONTACT:  Tzvi 
Hefter  (410)  786-4487. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  FR  Doc.  E8-23082  of  October  3, 
2008  (73  FR  57541),  the  correction 
notice  entitled  “Medicare  Program; 
Changes  to  the  Hospital  Inpatient 
Prospective  Payment  Systems  and  Fiscal 
Year  2009  Rates;  Payments  for  Graduate 
Medical  Education  in  Certain 
Emergency  Situations;  Changes  to 
Disclosure  of  Physician  Ownership  in 
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Hospitals  and  Physician  Self-Referral 
Rules;  Updates  to  the  Long-Term  Care 
Prospective  Payment  System;  Updates 
to  Certain  IPPS-Excluded  Hospitals;  and 
Collection  of  Information  Regarding 
Financial  Relationships  Between 
Hospitals;  Correction”  there  were 
inadvertent  errors  that  are  identified 
and  corrected  in  the  Correction  of  Errors 
section  of  this  correction  notice. 

On  page  57543,  there  were  errors  in 
Tables  2  and  3B.  In  Table  2,  for  provider 
number  300005,  we  made  a 
typographical  error  and  included 
erroneous  average  hourly  wage  data  for 
this  provider.  Therefore,  in  section  II.  of 
this  correction  notice,  we  have  corrected 
the  FY  2009  and  3-year  average  hourly 
wage  data  for  this  provider.  In  Table  3B, 
for  the  nonurban  area  of  New 
Hampshire  (CBSA  30),  we  inadvertently 
neglected  to  include  the  corrected 


average  hourly  wage  data  and  instead 
included  the  average  hourly  wage  data 
from  the  FY  2009  inpatient  prospective 
payment  systems  (IPPS)  final  rule  (73 
FR  48881).  Therefore,  in  section  II.  of 
this  correction  notice,  we  have  corrected 
the  FY  2009  and  3-year  average  hourly 
wage  data  for  this  nonurban  area.  We 
note  the  corrections  presented  in  this 
notice  would  subsequently  correct  the 
average  hourly  wage  data  errors  in 
Tables  2  and  3B  of  the  FY  2009 
inpatient  prospective  payment  systems 
(IPPS)  final  rule.  We  also  note  that  the 
FY  2009  final  rates  published  in  the 
October  3,  2008  Federal  Register  (73  FR 
57888)  reflected  the  correct  average 
hourly  wage  data  for  provider  number 
30005  and  the  nonurban  area  of  New 
Hampshire  (CBSA  code  30);  therefore 
the  payment  rates  associated  with  this  . 
data  are  not  being  corrected. 


II.  Correction  of  Errors 

In  FR  Doc.  E8-23082  of  October  3, 
2008  (73  FR  57541),  make  the  following 
corrections: 

1.  On  page  57543, 

a.  Bottom  of  the  second  column  and 
the  top  of  the  third  column,  last  and 
first  partial  paragraphs,  item  1,  in  Table 
2. — Hospital  Case-Mix  Indexes  for 
Discharges  Occurring  in  Federal  Fiscal 
Year  2007;  Hospital  Wage  Indexes  for 
Federal  Fiscal  Year  2009;  Hospital 
Average  Hourly  Wages  for  Federal 
Fiscal  Years  2007  (2003  Wage  Data), 

2008  (2004  Wage  Data),  and  2009  (2005 
Wage  Data);  and  3-Year  Average  of 
Hospital  Average  Hourly  Wages,  the  FY 

2009  average  hourly  wage  and  the  3- 
year  average  hourly  wage  for  provider 
number  300005  are  corrected  to  read  as 
follows: 


Provider  No. 

Average 
hourly  wage 

FY  20091 

Average 
hourly  wage" 
(3  years) 

300005  . : . 

28.8402 

28.1813 

b.  Third  column,  first  paragraph,  item  CBSA,  the  FY  2009  Average  Hourly  for  the  CBSA  Code  30  are  corrected  to 

2,  Table  3B. — FY  2009  and  3-Year*  Wage  and  3-Year  Average  Hourly  wage  read  as  follows: 

Average  Hourly  Wage  for  Rural  Areas  by 


1 

FY  2009 

3-Year 

CBSA  code 

Nonurban  area 

average  hourly  i 

average  hourly 

wage 

wage 

30 . 

New  Hampshire . 

_ 1 

33.2602 

1 _ i 

32.8266 

III.  Waiver  of  Proposed  Rulemaking 
and  Delay  in  Effective  Date 

We  do  not  consider  this  correction 
notice  to  constitute  a  rule  under  5 
U.S.C.  553(b).  The  notice  corrects 
average  hourly  wage  data  based  upon 
policies  already  adopted  in  the  FY  2009 
IPPS  final  rule.  Nevertheless,  even  if 
this  correction  notice  could  be  viewed 
as  substantive  rule  for  which  a  notice  of 
proposed  rulemaking  and  delayed 
effective  date  were  necessary  under 
sections  553(b)  and  553(d)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(b)  and  553(d)),  we  can  waive 
this  notice  and  comment  procedure  and 
delay  in  effective  date  if  the  Secretary 
finds,  for  good  cause,  that  such 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  a  statement  of 
the  finding  and  the  reasons  therefore  in 
the  notice. 

Section  553(d)  of  the  APA  ordinarily 
requires  a  30-day  delay  in  effective  date 
of  final  rules  after  the  date  of  their 
publication  in  the  Federal  Register. 

This  30-day  delay  in  effective  date  can 


be  waived,  however,  if  an  agency  finds 
for  good  cause  that  the  delay  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  the  agency 
incorporates  a  statement  of  the  findings 
and  its  reasons  in  the  rule  issued. 
Therefore,  we  are  waiving  proposed 
rulemaking  and  the  30-day  delayed 
effective  date  for  the  technical 
corrections  in  this  notice.  This  notice 
merely  corrects  typographical  errors  in 
entries  of  two  tables  of  the  addendum  of 
the  FY  2009  IPPS  final  rule  and  does  not 
make  substantive  changes  to  the  policies 
or  payment  methodologies  that  were 
adopted  in  the  final  rule.  In  addition, 
this  notice  contains  corrections  to  the 
average  hourly  wage  data  published  in 
the  October  3,  2008  Federal  Register 
and  does  not  make  any  changes  to  the 
final  FY  2009  payment  rates.  As  a  result, 
this  notice  is  intended  to  ensure  that  the 
FY  2009  IPPS  final  rule  accurately 
reflects  the  policies  adopted  in  the  final 
rule.  Therefore,  we  find  that 
undertaking  further  notice  and  comment 
procedures  to  incorporate  these 
corrections  into  the  final  rule  or 


delaying  the  effective  date  of  these 
changes  is  unnecessary  and  contrary  to 
the  public  interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  22,  2008. 

Ann  C.  Agnew, 

Executive  Secretary  to  the  Department. 

[FR  Doc.  E8-31013  Filed  12-29-08;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  393 

[Docket  No.  MARAD-2008-0096] 

RIN2133-AB70 

America’s  Marine  Highway  Program: 
Stay  of  Effectiveness 

AGENCY:  Maritime  Administration,  DOT. 
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ACTION:  Interim  Final  Rule:  Stay  of 
effectiveness. 

SUMMARY:  On  October  9.  2008,  this 
rulemaking  was  initially  published. 

This  rulemaking  requires  congressional 
review.  Therefore,  the  Maritime 
Administration  must  stay  the 
effectiveness  of  the  regulations.  The  stay 
does  not  otherwise  change  the  October 
9,  2008,  rulemaking  specifically 
soliciting  Marine  Highway  Corridor 
Recommendations  and  public  comment 
on  the  proposed  America’s  Marine 
Highways  Program. 

OATES:  Effective  December  30,  2008,  46 
CFR  part  393  is  stayed  until  January  5, 
2009. 

Comment  Date:  At  this  time,  the 
Maritime  Administration  is  accepting 
recommendations  on  Marine  Highway 
Corridors  and  public  comment  on  the 
proposed  America’s  Marine  Highway 
program.  We  will  be  soliciting 
applications  for  specific  Marine 
Highway  Projects  once  a  final  rule  has 
been  issued.  Comments  are  due  on  or 
before  February  6,  2009. 

ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  Docket  Number 
MARAD-2008-0096]  by  any  of  the 
following  methods: 

•  Web  Site:  http:// 

H'ww. regulations. gov.  Follow  the 
instructions  for  submitting  comments 
on  the  electronic  docket  site. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Room  PL-401, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  Room  PL-401  of  the 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
throimh  Friday,  except  Federal  holidays. 

•  Federal  enulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  rulemaking.  Note  that 
all  comments  received  will  be  posted 
without  change  to  http:// 
w\\^. regulations. gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.regulations.gov  at  any  time  or  to 
Room  PL-401  of  the  Department  of 
Transportation,  1200  New  Jersey.  - 
Avenue,  SE.,  Washington,  DC,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Gordon,  Office  of  Intermodal 
System  Development,  Marine  Highways 


and  Passenger  Services,  at  (202)  366- 
5468,  via  e-mail  at 

michael.gordon@DOT.gov,  or  by  writing 
to  the  Office  of  Marine  Highways  and 
Passenger  Services,  MAR-520,  Suite 
W21-315,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  rulemaking  adding  46  CFR  part 
393  was  published  on  October  9,  2008 
(73  FR  59530).  Congestion  is  one  of  the 
single  largest  threats  to  America’s 
economic  prosperity  and  way  of  life. 
Overall,  the  Department  of 
Transportation  estimates  that  congestion 
on  our  roads,  bridges,  railways,  and  in 
certain  ports  costs  the  United  States  as 
much  as  $200  billion  a  year  and  this 
figure  will  continue  to  grow.  In  addition 
to  significant  existing  congestion,  an 
increasing  growth  in  trade  will  place 
even  more  demands  on  our  capability  to 
move  freight  and  people  through  an 
already  strained  transportation  network. 

Over  the  next  15  years,  experts  project 
that  cargoes  moving  through  our  ports 
will  nearly  double.  Federal  Highway 
Administration,  “The  Freight  Stpry:  A 
National  Perspective  on  Enhancing 
Freight  Transportation”.  Most  of  this 
additional  cargo  will  ultimately  move 
along  our  surface  transportation 
corridors,  many  of  which  are  already  at 
or  beyond  capacity.  Since  92  percent  of 
all  domestic  freight  currently  moves  on 
road  and  rail  infrastructure,  the 
implications  of  this  growth  are 
significant.  U.S.  Department  of 
Transportation  “Freight  Analysis 
Framework”. 

The  challenge  we  face  is  to  use  all 
transportation  modes  available  to 
address  the  looming  crisis.  America’s 
Marine  Highway  can  be  a  viable 
alternative  transportation  mode. 
Expanding  the  Marine  Highway  can  be 
cost  effective  and  will  require  less  new 
infrastructure  than  surface 
transportation  alternatives,  represents 
significant  fuel  savings,  while  offering  a 
resilient  and  redundant  means  of 
transportation.  The  Marine  Highway, 
consisting  of  more  than  25,000  miles  of 
inland,  intracoastal,  and  coastal 
waterways,  already  transports  about  1 
billion  tons  of  domestic  cargo  annually, 
and  has  considerable  room  to  grow.  U.S. 
Army  Corps  of  Engineers,  “Waterborne 
Commerce  of  the  United  States”  (2005). 
The  following  is  an  example  of  the 
benefit  the  Marine  Highway  can  offer. 
An  East  Coast  container-on-barge 
operation  that  currently  runs  between 
Baltimore,  MD,  and  Norfolk,  VA, 
relieves  the  busy  1-95  and  1-64 
corridors  of  almost  2,000  trucks  every 
week.  That  is  equal  to  3  lanes  of 
bumper-to-bumper  trucks  eight  miles 


long  for  about  Vs  the  amount  of  fuel. 
Transporting  freight  by  water  has 
traditionally  been  used  for  the 
movement  of  bulk  commodities  such  as 
coal,  petroleum,  grain,  and  lumber,  yet 
growing  freight  congestion  on  certain 
highway  Corridors,  combined  with 
innovative  approaches,  could  encourage 
shippers  to  consider  marine 
transportation  for  container  cargo. 

In  many  cases,  the  Marine  Highway 
runs  parallel  to  some  of  the  most 
congested  highway  Corridors  in  the 
country.  On  September  10,  2007,  the 
Department  of  Transportation 
announced  six  interstate  routes  as 
Corridors  of  the  Future:  1-95  from 
Florida  to  the  Canadian  border;  1-70  in 
Missouri,  Illinois,  Indiana,  and  Ohio;  I- 
15  in  Arizona,  Utah,  Nevada,  and 
California;  1-5  in  California,  Oregon, 
and  Washington,  KlO  from  California  to 
Florida,  and  1-69  from  Michigan  to 
Texas.  The  designation  of  waterways 
along  some  of  these  and  other  clogged 
roadways  and  rail  routes  as  Marine 
Highway  Corridors  could  reduce 
congestion,  pollution,  and  energy  usage, 
increase  freight  system  reliability,  and 
improve  the  life  of  citizens  who  live  in 
proximity  to  the  highway. 

'Bhe  Secretary,  in  consultation  with 
the  EPA,  will  submit  a  Report  to 
Congress  by  December  19,  2008.  The 
‘report  will  include  a  description  of  the 
activities  conducted  under  the  program, 
and  any  recommendations  for  further 
legislative  or  administrative  action  that 
the  Secretary  of  Transportation 
considers  appropriate.  For  complete 
background  and  regulatory  analysis,  see 
the  original  document  published 
October  9,  2008  (73  FR  59530). 

List  of  Subjects  in  46  CFR  Part  393 

Marine  highway.  Short  sea 
transportation.  Vessels. 

■  Accordingly,  the  Maritime 
Administration  amends  46  CFR  part  393 
as  follows: 

■  1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Energy  Independence  and 
Security  Act  of  2007,  sections  1121,  1122, 
and  1123  of  Public  Law  110-140,  approved 
December  19,  2007  (121  Stat.  1492). 

PART  393— [STAYED] 

■  2.  Effective  December  30,  2008,  part 
393  is  stayed  until  January  5,  2009. 

By  order  of  the  Secretary. 

Dated:  December  22,  2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30992  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-61 -P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 
[DA  08-157] 

Possible  Revision  or  Elimination  of 
Rules 

agency:  Federal  Communications 
Commission. 

ACTION:  Review  of  regulations; 
comments  requested. 

SUMMARY:  This  document  invites 
members  of  the  public  to  comment  on 
the  Federal  Communication 
Commission’s  (FCC’s  or  Commission’s) 
rules  to  be  reviewed  pursuant  to  section 
610  of  the  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA).  The  purpose 
of  the  review  is  to  determine  whether 
Commission  rules  whose  ten-year 
anniversary  dates  are  in  the  year  2007, 
as  contained  in  the  Appendix,  should  be 
continued  without  change,  amended,  or 
rescinded  in  order  to  minimize  any 
significant  impact  the  rules  may  have  on 
a  substantial  number  of  small  entities. 
Upon  receipt  of  comments  from  the 
public,  the  Commission  will  evaluate 
those  comments  and  consider  whether 
action  should  be  taken  to  rescind  or 
amend  the  relevant  rule(s). 

DATES:  Comments  may  be  filed  on  or 
before  March  2,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Communications  Business 
Opportunities  (OCBO),  Federal 
Communications  Commission,  (202) 
418-0990.  People  with  disabilities  may 
contact  the  FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  202-418-0530  or  TTY:  202- 
418-0432. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 

445  12th  Street,  SW.,  Washington,  DC 
20554. 

SUPPLEMENTARY  INFORMATION:  Each  year 
the  Commission  will  publish  a  list  of 
ten-year-old  rules  for  review  and 
comment  by  interested  parties  pursuant 
to  the  requirements  of  section  610  of  the 
RFA. 

Public  Notice 

FCC  Seeks  Comment  Regarding 
Possible  Revision  or  Elimination  of 
Rules  Under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  610  CB  Docket  No.  08-21 

Released:  December  18,  2008. 

1.  Pursuant  to  the  RFA,  see  5  U.S.C. 
section  610,  the  FCC  hereby  publishes  a 
plan  for  the  review  of  rules  adopted  by 
the  agency  in  calendar  year  1997  which 


have,  or  might  have,  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose  of 
the  review  is  to  determine  whether  such 
rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded,  consistent  with  the  stated 
objectives  of  section  610  of  the  RFA,  to 
minimize  any  significant  economic 
impact  of  such  rules  upon  a  substantial 
number  of  small  entities. 

2.  This  document  lists  the  FCC 
regulations  to  be  reviewed  during  the 
next  twelve  months.  In  succeeding 
years,  as  here,  the  Commission  will 
publish  a  list  for  the  review  of 
regulations  promulgated  ten  years 
preceding  the  year  of  review. 

3.  In  reviewing  each  rule  under  this 
plan  to  minimize  the  possible 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
consistent  with  the  requirements  of 
section  610,  the  FCC  will  consider  the 
following  factors: 

(a)  The  continued  need  for  the  rule; 

(b)  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public; 

(c)  The  complexity  of  the  rule; 

(d)  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

(e)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

4.  Appropriate  information  has  been 
provided  for  each  rule,  including  a  brief 
description  of  the  rule  and  the  need  for 
and  legal  basis  of  the  rule.  The  public 

is  invited  to  comment  on  the  rules 
chosen  for  review  by  the  FCC  according 
to  the  requirements  of  section  610  of  the 
RFA.  All  relevant  and  timely  comments 
will  be  considered  by  the  FCC  before 
final  action  is  taken  in  this  proceeding. 

Comments  may  be  filed  using  the 
Commission’s  Electronic  Comment 
Filing  System  (“ECFS”)  or  by  filing 
paper  copies.  Comments  filed  through 
the  ECFS  may  be  sent  as  an  electronic 
file  via  the  Internet  to  http:// 
www.fcc.gov/cgb/ecfs/.  Generally,  only 
one  copy  of  an  electronic  submission 
must  be  filed.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name,  U.S.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number. 

Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  obtain 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 


following  words  in  the  body  of  the 
message,  “get  form.”  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 

If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number. 

Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission’s  contractor, 
Natek,  Inc.,  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission’s  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002. 

The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m. 

•  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 

•  Any  envelopes  must  be  disposed  of 
before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 
MD  20743. 

•  U.S.  Postal  Service  first-class  mail, 
Express  Mail,  and  Priority  Mail  should 
be  addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554. 

•  All  filings  must  be  addressed  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

Comments  in  this  proceeding  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  tbe  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
They  may  also  be  purchased  from  the 
Commission’s  duplicating  contractor. 
Best  Copy  and  Printing,  Inc.,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
488-5300  or  800-378-3160,  facsimile 
202-488-5563,  or  via  e-mail  at 
fcc@bcniweb.com.  To  request  materials 
in  accessible  formats  for  people  with 
disabilities  (Braille,  large  print, 
electronic  files,  audio  format),  send  an 
email  to  fcc504@fcc.gov  or  call  the 
Consumer  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (TTY). 

For  additional  information  on  the 
requirements  of  the  RFA  visit  http:// 
www.fcc.gov/ocbo. 


79668  Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


Federal  Communications  Commission. 
Carolyn  Fleming  Williams. 

Director,  Office  of  Communications  Business 
Opportunities. 

Appendix 

List  of  rules  for  review  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  610,  for  the  year  1997.  All  listed 
rules  are  in  Title  47  of  the  Code  of 
Federal  Regulations. 

PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  A — General  Rules  of  Practice 
and  Procedure 

Brief  Description:  Section  1.80  of  the 
Commission’s  rules  sets  forth  who  may 
be  subject  to  a  forfeiture  penalty  for 
violation  of  the  provisions  of  the 
Communications  Act  of  1934,  as 
amended,  or  of  any  rule,  regulation  or 
order  issued  by  the  Commission,  the 
limits  on  the  amount  of  the  forfeitures 
that  may  be  assessed,  guidelines  for 
determining  the  amount  of  such 
forfeitures,  and  the  procedures  for 
imposing  such  forfeitures. 

Need;  The  note  to  section  1.80lb)(4) 
incorporates  the  Commission’s  policy 
statement  regarding  forfeitures  and  a 
suggested  schedule  of  base  forfeiture 
amounts.  This  rule  section  provides  a 
measure  of  predictability  and 
uniformity  to  the  process  of  assessing 
forfeitures,  while  still  preserving  the 
Commission’s  discretion  to  depart  from 
the  guidelines  where  warranted  by  the 
facts  of  a  particular  case.  Section 
1.80(b)(5)  implements  inflation 
adjustments,  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996 
(“DCIA”),  Public  Law  104-134  (110 
Stat.  1321-358),  which  amends  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  Public  Law 
101-410  (104  Stat.  890;  28  U.S.C.  2461 
note),  to  monetary  forfeiture  penalties 
that  may  be  assessed  by  the 
Commission.  The  DCIA  requires  that  the 
statutory  maximum  forfeiture  penalties 
assessed  by  the  Commission  be  adjusted 
for  inflation  at  least  once  every  four 
years  using  the  method  specified  in  the 
statute. 

Legal  Basis:  A7  U.S.C.  154(i),  303(r): 
Debt  Collection  Improvement  Act  of 
1996,  Pub.  Law  104-134,  110  Stat. 
1321-358. 

Section  Number  and  Title: 

1.80(b)(4)  Note  to  Paragraph  (b)(4) 
Forfeiture  proceedings.  Factors 
considered  in  determining  the  amount 
of  the  forfeiture  penalty. 

1.80(b)(5)  Forfeiture  proceedings. 
Inflation  adjustments  to  the  maximum 
forfeiture  amount. 


Subpart  E — Complaints,  Applications, 
Tariffs,  and  Reports  Involving 
Common  Carriers 

Brief  Description:  The  rules  in  part  1, 
subpart  E,  prescribe  the  procedures, 
format,  and  content  of  complaints, 
applications,  tariffs,  and  reports 
involving  common  carriers.  Section 
1.773  sets  forth  the  procedures  for  filing 
petitions  and  replies  to  petitions  seeking 
investigation,  suspension,  or  rejection  of 
new  tariff  filings. 

Need:  Section  1.773  revised  the  filing 
periods  within  which  to  file  petitions  to 
investigate,  suspend  or  reject  LEC  tariff 
transmittals  filed  on  7-days’  notice. 
Section  1.773  provides  the  public  with 
deadlines  by  which  to  participate  in  the 
tariff  process,  specifically,  the  means  by 
which  to  challenge  LEC’s  new  tariff 
filings. 

Legal  Basis:  15  U.S.C.  79  et  seq.;  47 
U.S.C.  151,  154(i),  154(j),  155,  157,  225, 
303(r),  and  309. 

Section  Number  and  Title: 

1.773(a)(2)(i)  Petition — When  filed. 

1.773(b)D)(i)  Reply — When  filed. 

Brief  Description:  These  rules  specify 
how  to  file  petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  filing. 

Need:  These  rules  advise  petitioners 
how  to  file  a  petition  seeking 
investigation,  suspension,  or  rejection  of 
a  tariff,  explain  how  to  calculate  filing 
dates,  and  provide  the  number  of  copies 
needed  and  where  the  copies  must  be 
served. 

Legal  Basis:  47  U.S.C.  203. 

Section  Number  and  Title: 

1.773  Petitions  for  suspension  or 
rejection  of  new  tariff  filings. 

Subpart  G — Schedule  of  Statutory 
Charges  and  Procedures  for  Payment 

Brief  Description:  These  rules  provide 
the  schedule  of  charges  for  applications 
for  media  services. 

Need:  These  rules  identify  the 
applicatibn  fees  charged  by  the 
Commission  for  applications  and  other 
filings  for  media  services. 

Legal  Basis:  47  U.S.C.  158(b). 

Section  Number  and  Title: 

1 . 1 1 04  Schedule  of  charges  for 
applications  and  other  filings  for  media 
services. 

Brief  Description:  These  rules  provide 
the  schedule  of  annual  regulatory  fees 
and  filings  for  various  services. 

Need:  These  rules  identify  the  annual 
regulatory  fees  and  filing  locations  for 
various  services. 

Legal  Basis:  47  U.S.C.  159. 

Section  Number  and  Title: 

1.1152  Schedule  of  annual 
regulatory  fees  and  filing  locations  for 
wireless  radio  services. 


1.1153  Schedule  of  annual 
regulatory  fees  and  filing  locations  for 
mass  media  services. 

1.1154  Schedule  of  annual 
regulatory  charges  and  filing  locations 
for  common  carrier  services. 

1.1155  Schedule  of  annual 
regulatory  fees  and  filing  locations  for 
cable  television  services. 

1.1156  Schedule  of  annual 
regulatory  fees  and  filing  locations  for 
international  services. 

1.1157  Payment  of  charges  for 
regulatory  fees. 

1.1159  Filing  locations  and  receipts 
for  regulatory  fees. 

1.1162  General  exemptions  from 
regulatory  fees. 

Subpart  I — Procedures  Implementing 
the  National  Environmental  Policy  Act 
of  1969 

Brief  Description:  These  rules  apply  to 
all  Commission  actions  that  may  impact 
the  quality  of  the  human  environment. 

Need:  These  rules  implement 
subchapter  I  of  the  National 
Environmental  Policy  Act  of  1969. 

Legal  Basis:  42  U.S.C.  4321-4335. 

Section  Number  and  Title: 

1.1307  Actions  that  may  have  a 
significant  environmental  effect,  for 
which  Environmental  Assessments 
(EAs)  must  be  prepared; 

1.1319  Consideration  of  the 
environmental  impact  statements. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Subpart  I — Marketing  of 
Radiofrequency  Devices 

Brief  Description:  The  rules  in  part  2, 
subpart  I.  define  radiofrcquency  devices 
and  specify  the  requirements  for 
marketing  of  such  devices.  Section 
2.807  restates  certain  exemptions 
specified  in  section  302(c)  of  the 
Communications  Act  of  1934,  as 
amended.  Sections  2.811,  2.813  and 
2.815  specify  special  requirements  for 
specific  devices. 

Need:  These  rules  provide  exemption 
for  certain  transmitters  and  amplifiers  as 
required  by  the  Act  or  are  under  close 
control  of  the  licensed  user. 

Legal  Basis:  47  U.S.C.  154,  302a,  302c, 
303,  and  336. 

Section  Number  and  Title: 

2.807  Statutory  exceptions. 

2.811  T ransmitters  operated  under 
part  73  of  this  chapter. 

2.813  Transmitters  operated  in  the 
Instructional  Television  Fixed  Service. 

2.815  External  radio  frequency 
power  amplifiers. 
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Subpart  J — Equipment  Authorization 
Procedures 

Brief  Description:  These  rules  specify 
conditions  associated  with  grant  of 
equipment  authorization  under  the 
Commission’s  rules. 

Need:  The  rules  provide  procedures 
and  conditions  under  which  grants  can 
be  dismissed,  limited  and  revoked.  The 
rules  also  specify  measurement 
procedures  to  be  applied  generally  for 
radiofrequency  devices. 

Legal  Basis:  47  U.S.C.  154,  302a,  303, 
and  336. 

Section  Number  and  Title: 

2.917  Dismissal  of  application. 

2.927  Limitations  on  grants. 

2.937  Equipment  defect  and/or 
design  change. 

2.939  Revocation  or  withdrawal  of 
equipment  authorization. 

2.941  Availability  of  information 
relating  to  grants. 

2.945  Sampling  tests  of  equipment 
compliance. 

2.947  Measure  procedure. 

2.952  Limitation  on  verification. 

2.953  Responsibility  for  compliance. 

2.954  Identification. 

2.955  Retention  of  records. 

2.956  FCC  inspection  and 
submission  of  equipment  for  testing. 

PART  15— RADIO  FREQUENCY 
DEVICES 

Subpart  C — Intentional  Radiators 

Brief  Description:  The  rule  specifies 
radiated  emission  limits  for  intentional 
radiators  for  which  no  other 
requirements  are  identified  in  this  part. 

Need:  The  limits  specified  in  this  . 
section  cover  emission  from  intentional 
radiators  which  are  not  explicitly 
identified  in  other  rule  parts  and  form 
the  technical  basis  for  other  technical 
requirements. 

Legal  Basis:  47  U.S.C.  154,  302a,  303, 
304,  307,  336,  and  544a. 

Section  Number  and  Title: 

15.209  Radiated  emission  limits; 
general  requirements. 

PART  22— PUBLIC  MOBILE  SERVICES 

Subpart  B — Licensing  Requirements 
and  Procedures 

Brief  Description:  The  part  22  rules 
state  the  conditions  under  which  radio 
stations  may  be  licensed  and  used  in  the 
Paging  and  Rural,  Air-Ground,  Cellular 
and  Offshore  Radiotelephone  Services. 
Subpart  B  sets  forth  the  rules  governing 
the  use  of  competitive  bidding  to 
resolve  mutually  exclusive  applications 
for  initial  licenses. 

Need:  These  rules  are  needed  to 
implement  the  Commission’s 


competitive  bidding  authority  under  47 
U.S.C.  309(j).  The  provisions  in  47  CFR 
22.217,  22.223,  and  22.225  are  necessary 
to  administer  the  Commission’s 
designated  entity  program  under  which 
small  businesses  meeting  certain 
eligibility  criteria  may  receive  bidding 
credits  on  theit  winning  bids. 

Legal  Basis:  47  U.S.C.  154,  222,  303, 
309  and  332. 

Section  Number  and  Title: 

22.131{d)(2)(v)  Procedures  for 
mutually  exclusive  applications. 

22.201  Paging  geographic  area 
authorizations  are  subject  to  competitive 
bidding. 

22.217  Bidding  credit  for  small 
businesses. 

22.221  Eligibility  for  pcU’titioned 
licenses. 

22.223  Designated  entities. 

_22.225  Certifications,  disclosures, 
records  maintenance,  and  definitions. 

22.227  Petitions  to  deny  and 
limitations  on  settlements. 

Subpart  C — Operational  and  Technical 
Requirements 

Brief  Description:  The  part  22  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  Public  MobRe 
Services.  Subpart  C  sets  forth  the 
technical  and  operational  requirements 
for  use  of  the  spectrum  and  equipment 
in  the  Public  Mobile  Services. 

Need:  The  rule  informs  licensees  that, 
while  most  Public  Mobile  Service 
licensees  must  ensure  that  station 
transmissions  are  properly  identified, 
station  identification  is  not  required  for 
paging  geographic  area  licensees. 

Legal  Basis:  47  U.S.C.  154,  222,  303, 
309,  and  332. 

Section  Number  and  Title: 

22.31 3(a){6)  Station  identification. 

Subpart  E — Paging  and 
Radiotelephone  Service 

Brief  Description:  The  part  22  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  Public  Mobile 
Services.  Subpart  E  sets  forth  the 
technical  and  operational  parameters  for 
paging,  one-way  or  two-way,  point-to- 
point,  point-to-multi-point,  and  470- 
512  MHz  trunked  mobile  operations 
within  the  Public  Mobile  Services. 

Need:  These  rules  establish  the 
channels  available  for  paging  use,  as 
well  as  the  parameters  under  which  the 
Commission  considers  and  issues 
paging  geographic  area  authorizations. 

Legal  Basis:  47  U.S.C.  154,  222,  303, 
309,  and  332. 

Section  Number  and  Title: 

22.503  Paging  geographic  area 
authorizations. 


22.531(f)  Channels  for  paging 
operation.  - 

Subpart  F — Rural  Radiotelephone 
Service 

Brief  Description:  The  part  22  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  Public  Mobile 
Services.  Subpart  F  sets  forth  the 
technical  and  operational  parameters  for 
conventional  rural  radiotelephone 
stations  and  basic  exchange  telephone 
radio  systems  within  the  Public  Mobile 
Services. 

Need:  These  rules  inform  the  public 
that  eligible  persons  may  apply  for 
paging  geographic  area  authorizations  in 
the  Rural  Radiotelephone  Service,  and 
that  authorizations  for  new  facilities  in 
the  Rural  Radiotelephone  Service  will 
be  granted  only  on  a  secondary  basis  to 
existing  or  future  co-channel  paging 
geographic  area  authorization  in  the 
Paging  and  Radiotelephone  Service  or 
the  Rural  Radiotelephone  Service. 

Legal  Basis:  47  U.S.C.  154,  222,  303, 
309,  and  332. 

Section  Number  and  Title: 

22.721  Geographic  area 
authorizations. 

22.723  Secondary  site-by-site 
authorizations. 

PART  23— INTERNATIONAL  FIXED 
RADIOCOMMUNICATION  SERVICES 

Brief  Description:  Outlines  procedures 
for  applicants  for  new  stations  to  be 
located  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Culebra, 
or  for  a  modification  of  an  existing 
authorization  that  would  change  the 
frequency,  power,  antenna  height, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  to  notify  the 
Arecibo  Observatory  in  Puerto  Rico. 

Need:  To  prevent  interference  from 
International  Fixed 
Radiocommunication  Services 
operations  to  Arecibo  Observatory  in 
Puerto  Rico. 

Legal  Basis:  47  U.S.C.  154,  303. 
Interprets  or  applies  47  U.S.C.  301. 

Section  Number  and  Title: 

23.20(f)  Assignment  of  frequencies. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

Subpart  H — Competitive  Bidding 
Procedures  for  Broadband  PCS 

Brief  Description  :  The  part  24  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  personal 
communications  services  (PCS).  Subpart 
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H  sets  forth  the  rules  governing  the  use 
of  competitive  bidding  tcwresolve 
mutually  exclusive  applications  for 
initial  broadband  PCS  licenses. 

Need:  These  rules  establish  eligibility 
rules  for  broadband  PCS  licensees 
disaggregating  or  returning  certain 
spectrum  in  the  C  block. 

Legal  Basis:  A7  U.S.C.  154,  301,  302, 
303,  309  and  332. 

Section  Number  and  Title: 

24.709{a){5Ki)  and  (iv)  Eligibility  for 
licenses  for  frequency  Blocks  C  or  F. 

PART  25— SATELLITE 
COMMUNICATIONS 

Subpart  B — Applications  and  Licenses 

Brief  Description:  Establishes  that 
launch  authorization  and  station  license 
(i.e.,  operating  authority)  must  be 
applied  for  and  granted  before  a  space 
station  may  be  launched  and  operated 
in  orbit.  Establishes  procedure  for 
consideration  of  applications  to  launch 
and  operate  on-ground  spare  satellites. 

Need:  Explains  to  applicants  the 
authorizations  required  to  launch  and 
operate  space  stations,  and  the  process 
for  obtaining  launch  and  operation 
authority  for  on-ground  spare  satellites. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.113(g)  Station  licenses  and 
launch  authority. 

Brief  Descri ption :  Establishes 
procedures  to  permit  earth  and  space 
station  licensees  to  make  certain 
modifications  to  their  licenses  without 
obtaining  prior  approval.  Establishes 
process  for  providing  Commission  with 
notification  of  such  modifications. 

Need:  Provides  earth  and  space 
station  licensees  with  flexibility  to 
effectuate  certain  modifications  without 
obtaining  prior  approvak 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.118  Modifications  not  requiring 
prior  authorization. 

Brief  Description :  Establishes 
application  procedures  for  licensing  of 
very  small  aperture  terminal  earth 
station  networks. 

Need:  Instructs  licensees  on  the 
process  for  obtaining  authorizations  for 
very  small  aperture  terminal  earth 
station  networks. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.134(d)  Licensing  provisions  of 
Very  Small  Aperture  Terminal  (VSAT) 


and  C-band  Small  Aperture  Terminal 
(CSAT)  networks. 

Brief  Description:  Establishes 
application  requirements  for  earth 
stations  operating  with  non-U.S. 
licensed  space  stations. 

Need:  Instructs  licensees  on  the 
process  for  obtaining  authorization  to 
operate  earth  stations  with  non-U.S. 
licensed  space  stations. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.137  Application  requirements  for 
earth  stations  operating  with  non-U.S. 
licensed  space  stations. 

Brief  Description:  Establishes 
application,  technical,  construction, 
operating,  and  reporting  requirements 
for  the  satellite  digital  audio  radio 
service. 

Need:  Instructs  licensees  on  the 
process  for  obtaining  authorization  and 
the  operating  requirements  for  the 
satellite  digital  audio  radio  service. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.144  Licensing  provisions  for  the 
2.3  GHz  satellite  digital  audio  radio 
service. 

Brief  Description:  Establishes 
application,  technical,  construction, 
operating,  and  reporting  requirements 
for  satellites  in  the  Fixed-Satellite 
Service  in  the  20/30  GHz  bands. 

Need:  Instructs  licensees  on  the 
process  for  obtaining  authorization  and 
operating  requirements  for  satellites  in 
the  Fixed-Satellite  Service  in  the  20/30 
GHz  bands. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.145  Licensing  conditions  for  the 
Fixed-Satellite  Service  in  the  20/30  GHz 
bands. 

Subpart  C — Technical  Standards 

Brief  Description :  Establishes 
spectrum  frequencies  available  for 
exclusive  use  by  the  satellite  digital 
audio  radio  service. 

Need:  Instructs  licensees  on  the 
availability  of  spectrum  frequencies  for 
exclusive  use  by  the  satellite  digital 
audio  radio  service. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.202(a)(6)  Frequencies,  frequency 
tolerance  and  emission  limitations. 

Brief  Description:  Outlines  procedures 
for  applicants  for  new  permanent 


transmitting  fixed  earth  stations  to  be 
located  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Culebra, 
or  for  a  modification  of  an  existing 
authorization  that  would  change  the 
frequency,  power,  antenna  height, 
directivity?  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  to  notify  the 
Arecibo  Observatory  in  Puerto  Rico. 

Need:  To  prevent  interference  from 
earth  station  operations  to  Arecibo 
Observatory  in  Puerto  Rico. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.203(i)  Choice  of  sites  and 
frequencies. 

Brief  Description:  Establishes 
requirement  that  all  earth  stations  in  the 
Fixed  Satellite  Service  in  the  20/30  GHz 
band  employ  uplink  adaptive  power 
control  or  other  methods  of  fade 
compensation  so  that  earth  station 
transmissions  meet  the  desired  link 
performance  while  reducing 
interference  between  networks. 

Need:  To  prevent  interference 
between  networks  operating  in  the 
Fixed  Satellite  Service  in  the  20/30  GHz 
band. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.204(g)  Power  limits. 

Brief  Description :  Establishes 
requirement  that  all  space  stations  in 
the  Fixed-Satellite  Service  in  the  20/30 
GHz  band  use  either  orthogonal  linear 
or  orthogonal  circular  polarization. 

Need:  To  facilitate  efficient  use  of 
satellite  spectrum  and  prevent 
interference  between  networks 
operating  in  the  Fixed  Satellite  Service 
in  the  20/30  GHz  band. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.210(b)  Technical  requirements 
for  space  stations  in  the  Fixed-Satellite 
Service. 

Brief  Descri pti on ;  Establishes 
requirement  that  all  space  stations  in 
the  Fixed-Satellite  Service  in  the  20/30 
GHz  band  use  state-of-the-art  full 
frequency  reuse  either  through  the  use 
of  orthogonal  polarizations  within  the 
same  beam  and/or  through  the  use  of 
spatially  independent  beams. 

Need:  To  facilitate  efficient  use  of 
satellite  spectrum  in  the  Fixed  Satellite 
Service  in  the  20/30  GHz  band. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 
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Section  Number  and  Title: 

25.210(d)  Technical  requirements 
for  space  stations  in  the  Fixed-Satellite 
Service. 

Brief  Description :  Establishes 
technical  standards  for  routine  licensing 
of  earth  stations  in  the  Fixed  Satellite 
Service  to  provide  transmission  of  full 
transponder  analog  video  services. 

Need:  To  instruct  licensees  of  the 
technical  standards  that  must  be  met  to 
obtain  routine  licensing  of  earth  stations 
in  the  Fixed  Satellite  Service  to  provide 
full  transponder  analog  video  services. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.211(d)  Analog  video 
transmissions  in  the  Fixed-Satellite 
Services. 

Brief  Description :  Establishes 
technical  standards  for  routine  licensing 
of  earth  stations  in  the  Fixed  Satellite 
Service  in  the  14.0-14.5  GHz  band  for 
transmission  of  narrowband  analog 
services.  ' 

Need:  To  iiistruct  licensees  of  the 
technical  standards  that  must  be  met  to 
obtain  routine  licensing  of  earth  stations 
in  the  Fixed  Satellite  Service  in  the 
14.0-14.5  GHz  band  for  transmission  of 
narrowband  analog  services. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.212(c)  Narrowband  analog 
transmissions,  digital  transmissions, 
and  video  transmissions  in  the  GSO 
Fixed-Satellite  Service. 

Brief  Description:  Establishes 
technical  standards  for  routine  licensing 
of  earth  stations  in  the  Fixed  Satellite 
Service  in  the  5925-6425  MHz  band  for 
transmission  of  single  channel  per 
carrier  services. 

Need:  To  instruct  licensees  of  the 
technical  standards  that  must  be  met  to 
obtain  routine  licensing  of  earth  stations 
in  the  Fixed  Satellite  Service  in  the 
5925-6425  MHz  band  for  transmission 
of  single  channel  per  carrier  services. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.212(d)  Narrowband  analog 
transmissions,  digital  transmissions, 
and  video  transmissions  in  the  GSO 
Fixed-Satellite  Service. 

Brief  Description :  Establishes 
technical  standards  for  construction, 
launch  and  operation  of  space  stations 
in  the  satellite  digital  audio  radio 
service. 

Need:  To  instruct  licensees  of  the 
technical  standards  for  construction, 
launch  and  operation  of  space  stations 


in  the  satellite  digital  audio  radio 
service. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.214  Technical  requirements  for 
space  stations  in  the  satellite  digital 
audio  radio  service. 

Brief  Description:  Establishes 
procedures  for  time-sharing  spectrum  in 
the  137-138  MHz  frequency  band 
between  non-voice,  non-geostationary 
mobile-satellite  service  system  licensees 
and  National  Oceanic  and  Atmospheric 
Administration  satellite  systems. 

Need:  To  prevent  intersystem 
interference  between  non-voice,  non- 
geostationary  mobile-satellite  service 
system  licensees  and  National  Oceanic 
and  Atmospheric  Administration 
satellite  systems  time-sharing  spectrum 
in  the  137-138  MHz  frequency  band. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.259  Time  sharing  between  NOAA 
meteorological  satellite  systems  and 
non-voice,  non-geostationary  satellite 
systems  in  the  137-138  MHz  band. 

Brief  Description:  Establishes 
procedures  for  time-sharing  spectrum  in 
the  400.15-401  MHz  frequency  band 
between  non-voice,  non-geostationary 
mobile-satellite  service  system  licensees 
and  Department  of  Defense  satellite 
systems. 

Need:  To  prevent  intersystem 
interference  between  non-voice,  non- 
geostationary  mobile-satellite  service 
system  licensees  and  Department  of 
Defense  satellite  systems  time-sharing 
spectrum  in  the  400.15-401  MHz 
frequency  band. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.260  Time  sharing  between  DoD 
meteorological  satellite  systems  and 
non-voice,  non-geostationary  satellite 
systems  in  the  400.15-401  MHz  band. 

Subpart  D — Technical  Operations 

Brief  Description:  Establishes  process 
for  operating  satellites  in  inclined  orbit. 

Need:  Informs  licensees  of  process  for 
operating  satellites  in  inclined  orbit 
mode. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.280  Inclined  orbit  operations. 


Subpart  F — Competitive  Bidding 
Procedures  for  DARS 

Brief  Description:  Establishes  that 
mutually  exclusive  initial  applications 
for  the  satellite  digital  audio  radio 
service  are  subject  to  competitive 
bidding. 

Need:  Informs  licensees  of  process  for 
operating  satellite  digital  audio  radio 
service  licenses. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.401  Satellite  DARS  applications 
subject  to  competitive  bidding. 

Brief  Description :  Establishes 
application  process  for  eligibility  to  bid 
on  satellite  digital  audio  radio  service 
licenses. 

Need:  Informs  licensees  of  process  for 
establishing  eligibility  to  bid  on  satellite 
digital  audio  radio  service  licenses. 

Lega/  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.403  Bidding  application  and 
certification  procedures. 

Brief  Description:  Establishes  process 
for  submitting  downpayment  and  long- 
form  application  for  high  bidders  in* 
satellite  digital  audio  radio  service 
auctions. 

Need:  Informs  licensees  of  process  for 
submitting  downpayment  and  long-form 
application  for  high  bidders  in  satellite 
digital  audio  radio  service  auctions. 

Legal  Basis:  Interprets  or  applies  47 
U.S.C.  154,  301,  302,  303,  307,  309  and 
332. 

Section  Number  and  Title: 

25.404  Submission  of  downpayment 
and  filing  of  long-form  applications. 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

Subpart  A — General  Information 

Brief  Description:  The  part  27  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  wireless 
communications  services  (WCS). 

Need:  The  identified  rules  in  this 
subpart  set  forth  the  services  and 
frequencies  governed  by  the  part  27 
rules,  which  include  Advanced  Wireless 
Services  (AWS),  the  Broadband  Radio 
Service  (BRS),  and  the  Educational 
Broadband  Service  (EBS). 

Legal  Basis:  47  U.S.C.  154,  301,  302, 
303,  307,  309,  332,  336,  and  337. 

Section  Number  and  Title: 

27.1  Basis  and  purpose. 

27.2  Permissible  communications. 

27.3  Other  applicable  rule  parts. 
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27.4  Terms  and  definitions. 

27.5  Frequencies. 

27.6  Service  areas. 

Subpart  B — Applications  and  Licenses 

Brief  Description:  The  part  27  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  wireless 
communications  services  (WCS). 

Subpart  B  sets  out  the  regulations 
governing  the  authorization  and 
licensing  of  WCS. 

Need:  The  identified  rules  in  this 
subpart  are  needed  to  set  forth  the 
application  process  and  licensing  rules 
for  WCS,  including  construction 
requirements,  criteria  for  renewal,  and 
partitioning  and  disaggregation  rules. 

Legal  Basis:  47  U.S.C.  154,  301,  302, 
303,  307,  309,  332,  336,  and  337. 

Section  Number  and  Title: 

27.11  Initial  authorization. 

27.12  Eligibility. 

27.13  License  period. 

27.14  Construction  requirements ; 
Criteria  for  comparative  renewal 
proceedings. 

27.15  Geographic  partitioning  and 
spectrum  disaggregation. 

Subpart  C — Technical  Standards 

Brief  Description:  The  part  27  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum’are  made 
available  and  licensed  for  wireless 
communications  services  (WCS). 
Subpart  C  sets  out  the  technical 
standards  regarding  WCS. 

Need:  The  identified  rules  are 
necessary  to  set  forth  the  technical 
standards  for  WCS. 

Legal  Basis:  47  U.S.C.  154,  301,  302, 
303,  307,  309,  332,  336,  and  337. 

Section  Number  and  Title: 

27.50  Power  and  antenna  height 
limits. 

27.51  Equipment  authorization. 

27.52  RF  safety. 

27.53  Emission  limits. 

27.54  Frequency  stability. 

27.55  Signal  strength  limits. 

27.56  Antenna  structures;  air 
navigation  safety. 

27.57  International  coordination. 

27.58  Interference  to  BRS/EBS 
receivers. 

27.63  Disturbance  of  AM  broadcast 
station  antenna  patterns. 

27.64  Protection  from  interference. 

Subpart  D — Competitive  Bidding 
Procedures  for  the  2305-2320  MHz  and 
234&-2360  MHz  Bands 

Brief  Description:  The  part  27  rules 
state  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 


available  and  licensed  for  the  provision 
of  wireless  communications  services 
(WCS)  in  specified  bands.  Subpart  D 
sets  forth  the  rules  governing  the  use  of 
competitive  bidding  to  resolve  mutually 
exclusive  applications  for  initial  WCS 
licenses  in  the  2305-2320  and  2345- 
2360  MHz  bands. 

Need:  These  rules  are  needed  to 
implement  the  Commission’s 
competitive  bidding  authority  under  47 
U.S.C.  309(j),  and  to  administer  the 
Commission’s  designated  entity 
program  under  which  small  businesses 
meeting  certain  eligibility  criteria  may 
receive  bidding  credits  on  their  winning 
bids. 

Legal  Basis:  47  U.S.C.  154,  301, 302, 
303,  307,  309,  332,  336,  and  337. 

Section  Number  and  Title: 

27.201  WCS  in  the  2305-2320  MHz 
and  2345-2360  MHz  bands  subject  to 
competitive  bidding. 

27.209  Designated  entities;  bidding 
credits;  unjust  enrichment. 

27.210  Definitions. 

Subpart  E — Application,  Licensing, 
and  Processing  Ruies  for  WCS 

Brief  Description:  The  part  27  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  wireless 
communications  services  (WCS). 
Subpart  E  sets  forth  the  application, 
licensing,  and  processing  rules  for  WCS. 

Need:  The  identified  rules  in  this 
subpart  are  needed  to  set  forth  the 
application,  licensing,  and  processing 
rules  for  WCS,  including  the  technical 
requirements  that  must  be  included  in 
license  applications  and  what 
constitutes  mutually  exclusive 
applications. 

Legal  Basis:  47  U.S.C.  154.  301,  302, 
303,  307,  309,  332,  336,  and  337. 

Section  Number  and  Title: 

27.302  Eligibility. 

27.305  Reserved. 

27.308  Technical  content  of 
applications. 

27.321  Mutually  exclusive 
applications. 

27.323  Reserved. 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

Brief  Description:  These  rules  specify 
reporting  requirements  for  local 
exchange  carriers  subject  to  sections 
43.21  and  43.43  for  the  first  time 
because  their  annual  operating  revenues 
equal  or  exceed  the  indexed  revenue 
threshold  used  for  classifying  carrier 
categories  for  various  accounting  and 
reporting  purposes  for  a  given  year. 
These  carriers  shall  collect  data  for 


reporting  purposes  for  the  calendar  year 
following  the  publication  of  the  indexed 
revenue  threshold  in  the  Federal 
Register. 

Need:  These  rules  provide  filing 
guidelines  for  local  exchange  carriers 
subject  to  sections  43.21  and  43.43. 
These  rules  facilitate  the  Commission’s 
collection  of  information  necessary  to 
monitor  activities  associated  with  the 
provision  of  telecommunications 
services  and  the  development  of  the 
telecommunications  infrastructure. 

Legal  Basis:  47  U.S.C.  154,  211,  219, 
220. 

Section  Number  and  Title: 

43.01(c)  Applicability. 

Brief  Description:  These  rules  pertain 
to  periodic  reporting  requirements  of 
large  incumbent  local  exchange  carriers 
and  certain  of  their  affiliates. 
Communications  common  carriers 
having  annual  operating  revenues  in 
excess  of  the  indexed  revenue 
threshold,  as  defined  in  section  32.9000, 
are  required  to  file  annual  reports 
described  in  these  rules.  The 
Commission’s  Automated  Reporting 
Management  Information  System 
(ARMIS)  was  initiated  to  collect 
financial  and  operational  data  from  the 
largest  incumbent  local  exchange 
carriers.  Additional  ARMIS  reports  were 
added  to  collect  service  quality  and 
network  infrastructure  information  from 
local  exchange  carriers  subject  to  price 
cap  regulations.  ARMIS  currently 
consists  of  ten  (10)  reports  filed 
pursuant  to  sections  43.21(d)  through 

(j). 

Need:  The  ARMIS  reports  were 
designed  to  provide  policymakers 
information  regarding  revenues, 
expenses,  and  investment  for  incumbent 
providers. 

Legal  Basis:  47  U.S.C.  154,  211,  219, 
220. 

Section  Number  and  Title: 

43.21(d)  through  (j)  Transactions 
with  affiliates. 

Brief  Description :  Establishes 
conditions  under  which  common 
carriers  engaged  in  providing 
international  telecommunications 
service  between  the  area  comprising  the 
continental  United  States,  Alaska, 
Hawaii,  and  off-shore  U.S.  points  and 
any  country  or  point  outside  that  area 
must  file  with  the  Commission  quarterly 
traffic  and  revenue  data.  Establishes 
process  for  filing  quarterly  reports. 

Need:  To  permit  the  monitoring  of 
compliance  with  Commission  rules  and 
competition  on  international 
telecommunications  routes  in  the  public 
interest. 

Legal  Basis:  47  U.S.C.  154,  211,  219, 
and  220. 

Section  Number  and  Title: 
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43.61(b)  Reports  of  international 
telecommunications  traffic. 

Brief  Description:  Establishes  that 
common  carriers  engaged  in  the  resale 
of  international  switched  services  that 
are  also  affiliated  with  a  foreign  carrier 
that  has  sufficient  market  power  on  the 
foreign  end  of  an  international  route  to 
affect  competition  adversely  in  the  U.S. 
market  and  that  collects  settlement 
payments  from  U.S.  carriers  must  file  a 
quarterly  traffic  and  revenue  report  for 
switched  resale  services  on  the 
dominant  route. 

Need:  To  permit  the  monitoring  of 
compliance  with  Commission  rules  and 
competition  on  international 
telecommunications  routes  in  the  public 
interest. 

Legal  Basis:  47  U.S.C.  154,  211,  219, 
and  220. 

Section  Number  and  Title: 

43.61(c)  Reports  of  international 
telecommunications  traffic. 

PART  52— NUMBERING 

Subpart  D  TOLL-FREE  NUMBERS 

Brief  Description:  These  rules  define 
the  categories,  by  status,  of  toll-free 
numbers,  and  specify  the  interval 
between  a  toll-free  number’s  reservation 
in  the  Service  Management  System 
(SMS)  database  and  its  conversion  to 
working  status,  as  well  as  the  time 
between  disconnection  or  cancellation 
of  a  toll-free  number  and  the  point  when 
that  toll-free  number  may  be  reassigned 
to  another  subscriber. 

Need:  The  toll-free  number  rules 
enable  the  Commission  to  ensure  the 
efficient,  fair,  and  orderly  allocation  of 
toll-free  numbers,  as  it  is  required  to  do 
under  section  251(e)  of  the 
Communications  Act,  as  amended. 
Inordinately  long  lag  times  between  the 
withdrawal  of  a  number  from  the  SMS 
database  and  the  conversion  of  that 
number  to  working  status  can 
exacerbate  toll-free  number  shortage  and 
exhaustion  issues. 

Legal  Basis:  47  U.S.C.  151,  152,  154, 
155,  251(e). 

Section  Number  and  Title: 

52.103  Lag  times. 

Brief  Description:  This  rule  makes  the 
act  of  reserving  a  toll-free  number  serve 
as  a  certification  by  a  Responsible 
Organization,  or  “RespOrg”  (the  entity 
responsible  for  managing  toll-free 
subscribers’  records  in  the  toll-free 
database)  that  there  is  an  identified 
subscriber  agreeing  to  be  billed  for 
service  associated  with  the  toll-free 
number,  and  that  the  RespOrg  is  not 
warehousing  numbers.  It  requires 
specific  language  to  be  included  in  the 
SMS  tariff  stating  that  warehousing  is  ah 


unreasonable  practice  under  the 
Communications  Act,  and  that  RespOrgs 
warehousing  numbers  will  be  subject  to 
penalties. 

Need:  The  toll-free  number  rules 
enable  the  Commission  to  ensure  the 
efficient,  fair,  and  orderly  allocation  of 
toll-free  numbers,  as  it  is  required  to  do 
under  section  251(e)  of  the 
Communications  Act,  as  amended. 
When  RespOrgs  hold  more  toll-free 
numbers  than  they  need,  these  numbers 
cannot  be  distributed  to  RespOrgs  with 
actual  subscribers,  who  are  ready  to  use 
the  numbers.  This  can  exacerbate  toll- 
free  number  shortage  and  exhaustion 
issues.  ,  . 

Legal  Basis:  47  U.S.C.  151, 152,  154, 
155,  251(e). 

Section  Number  and  Title: 

52.105  Warehousing. 

Brief  Description:  This  rule  defines 
and  prohibits  the  practices  of  hoarding 
and  brokering  toll-free  numbers,  and 
requires  specific  language  to  be 
included  in  the  SMS  tariff  stating  that 
hoarding  is  contrary  to  the  public 
interest. 

Need:  Tbe  toll-free  number  rules 
enable  the  Commission  to  ensure  the 
efficient,  fair,  and  orderly  allocation  of 
toll-free  numbers,  as  it  is  required  to  do 
under  section  251(e)  of  the 
Communications  Act,  as  amended. 
Hocurding  causes  toll-free  numbers  to 
remain  inactive  and  unavailable  for 
subscribers  who  need  working  toll-free 
numbers,  which  can  exacerbate  toll-free 
number  shortage  and  exhaustion  issues. 

Legal  Basis:  47  U.S.C.  151,  152,  154, 
155,  251(e). 

Section  Number  and  Title: 

52.107  Hoarding. 

Brief  Description:  This  rule  caps  the 
total  number  of  toll-free  numbers  a 
RespOrg  may  have  in  reserved  status  to 
the  greater  of  7.5  percent  of  the 
RespOrg’s  total  working  numbers  or 
2000  numbers,  and  concludes  that  no 
RespOrg  may  have  in  reserved  status,  at 
any  time,  more  than  3  percent  of  the 
numbers  that  were  in  the  spare  pool  for 
general  reservation  from  the  database  at 
12:01  a.m.  ET  of  the  preceding  Sunday. 

Need:  The  toll-free  number  rules 
enable  the  Commission  to  ensure  the 
efficient,  fair,  and  orderly  allocation  of 
toll-free  numbers,  as  it  is  required  to  do 
under  section  251(e)  of  the 
Communications  Act,  as  amended. 
Without  any  market  mechanism  to 
discourage  warehousing,  a  cap  on  a 
RespOrg’s  ability  to  reserve  numbers  is 
necessary  to  assure  all  RespOrgs  that 
other  RespOrgs  cannot  stockpile  large 
quantities  of  numbers  through  the 
reservation  process. 

Legal  Basis:  47  U.S.C.  151,  152,  154, 
155,  251(e). 


Section  Number  and  Title: 

52.109  Permanent  cap  on  number 
reservations. 

PART  54— UNIVERSAL  SERVICE 
Subpart  A — General  Information 

Brief  Description:  These  rules  provide 
general  information  regarding  the 
Universal  Service  Fund,  including 
various  terms  and  definitions  that  are 
referenced  throughout  section  54  of  the 
Commissions  rules. 

Need:  In  implementing  statutory 
requirements  for  the  Universal  Service 
Fund,  these  rules  provide  necessary 
information  regarding  terms  that  may 
have  different  definitions  outside  the 
universal  service  context. 

Legal  Basis:  47  U.S.C.  254. 

Section  Numbers  and  Titles: 

54.1  Basis  and  purpose. 

54.5  Terms  and  definitions. 

Subpart  B — Services  Designated  for 
Support 

Brief  Description:  These  rules  specify 
the  supported  services  for  rural,  insular 
and  high  cost  areas.  These  rules  also 
specify  the  requirement  to  offer  all 
designated  services,  as  well  as  to 
provide  additional  time  for 
telecommunications  carriers  to 
complete  network  upgrades. 

Need:  These  rules  ensure  that  rural, 
insular  and  high  cost  areas  receive 
support  for  the  specified  designated 
telecommunications  ser\'ices. 

Legal  Basis:  47  U.S.C.  254. 

Section  Number  and  Title: 

54.101  Supported  services  for  rural, 
insular  and  high  cost  areas. 

Subpart  C — Carriers  Eligible  for 
Universal  Service  Support 

Brief  Description:  These  rules  specify 
the  requirements  for  the  designation  of 
eligible  telecommunications  carriers. 
Congress  bas  established  that  only  those 
entities  designated  as  eligible 
telecommunications  carriers  may 
receive  support  under  the  Universal 
Service  support  mechanism.  These  rules 
include  the  requirements  regarding  the 
relinquishment  of  designation  as  an 
eligible  telecommunications  carrier. 

Need:  These  rules  ensure  that  the 
designation  process  for  eligible 
telecommunications  carriers  meets  the 
statutory  requirements  for  the  Universal 
Service  support  mechanism. 

Legal  Basis:  47  U.S.C.  214(e)(2), 
214(e)(4),  214(e)(6),  254(e). 

Section  Numbers  and  Titles: 

54.201  Definition  of  eligible 
telecommunications  carriers,  generally. 

54.203  Designation  of  eligible 
telecommunications  carriers  for 
unserved  areas. 


79674  Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


54.20.5  Relinquishment  of  universal 
service. 

54.207  Service  areas. 

Subpart  D — Universal  Service  Support 
for  High  Cost  Areas 

Brief  Description:  These  rules  specify 
the  requirements  for  the  High  Cost 
support  mechanism.  These  rules 
provide  requirements  for  how  High  Cost 
support  will  be  calculated  and 
distributed  to  eligible 
telecommunications  providers. 

Need:  In  implementing  statutory 
requirements  for  the  High  Cost  Program 
of  the  Universal  Service  support 
mechanism,  these  rules  ensure  that  rates 
in  rural,  insular  and  high  cost  areas,  are 
“reasonably  comparable”  to  rates 
charged  for  similar  services  in  urban 
areas. 

Legal  Basis:  47  U.S.C.  254(b). 

Section  Numbers  and  Titles: 

54.301  Local  switching  support. 

54.303  Long  term  support. 

54.305  Sale  or  transfer  of  exchanges. 

54.307  Support  to  a  competitive 
eligible  telecommunications  carrier. 

Subpart  E — Universal  Service  Support 
for  Low  Income  Consumers 

Brief  Description:  These  rules  specify 
the  requirements  for  the  Lifeline  and 
Link  Up  Program  of  the  Universal 
Service  support  mechanism.  The  rules 
■  establish  the  requirements  for  eligible 
consumers  and  eligible 
telecommunications  carriers.  The  rules 
also  establish  certification  and 
verification  requirements,  as  well  as 
recordkeeping  and  auditing 
requirements. 

Need:  In  implementing  statutory 
requirements  for  the  Lifeline  and 
Linkup  Program  of  the  Universal 
Service  support  mechanism,  these  rules 
ensure  that  quality  telecommunications 
services  are  available  to  low-income 
consumers  at  reasonable  and  affordable 
rates. 

Legal  Basis:  47  U.S.C.  254(b). 

Section  Numbers  and  Titles: 

54.400  Terms  and  definitions. 

54.401  Lifeline  defined. 

54.403  Lifeline  support  amount. 

54.405  Carrier  obligation  to  offer 

Lifeline. 

54.407  Reimbursement  for  offering 
Lifeline. 

54.409  Consumer  qualitication  for 
Lifeline. 

54.411  Link  Up  program  defined. 

54.413  Reimbursement  for  revenue 
forgone  in  offering  a  Link  Up  program. 

54.415  Consumer  qualification  for 
Link  Up. 

54.417  Recordkeeping  requirements. 


Subpart  F — Universal  Service  Support 
for  Schools  and  Libraries 

Brief  Description:  These  rules  specify 
the  requirements  for  participation  in  the 
Schools  and  Libraries  Program  of  the 
Universal  Service  support  mechanism. 
The  rules  describe  requirements 
regarding  eligible  entities,  and  the 
services  eligible  for  discounted  support. 
The  rules  also  establish  procedures  for 
the  application  process,  competitive 
bidding  process,  and  the  distribution  of 
support.  Finally,  these  rules  establish 
recordkeeping  and  auditing 
requirements. 

Need:  In  implementing  statutory 
requirements  for  the  Schools  and 
Libraries  support  mechanism,  these 
rules  ensure  that  eligible  schools, 
libraries,  and  consortia  that  include 
eligible  schools  and  libraries  receive 
discounts  for  eligible 
telecommunications  services,  Internet 
access,  and  internal  connections. 

Legal  Basis:  47  U.S.C.  254(h)(1)(B). 

Section  Numbers  and  Titles: 

54.500  Terms  and  definitions. 

54.501  Eligibility  for  services 
provided  by  telecommunications 
carriers. 

54.502  Supported 
telecommunications  services. 

54.503  Other  supported  special 
services. 

54.504  Requests  for  services. 

54.505  Discounts. 

54.507  Cap. 

54.509  Adjustments  to  the  discount 
matrix. 

54.511  Ordering  services. 

54.513  Resale  and  transfer  of 
services. 

54.515  Distributing  support. 

54.516  Auditing. 

54.517  Services  provided  by  non¬ 
telecommunications  carriers. 

Subpart  G — Universal  Service  Support 
for  Health  Care  Providers 

Brief  Description:  These  rules  specify 
the  requirements  for  participation  in  the 
Rural  Health  Program  of  the  Universal 
Service  support  mechanism.  The  rules 
establish  the  requirements  for  eligible 
health  care  providers,  and  the  services 
eligible  for  discounted  support.  The 
rules  also  establish  procedures  for  the 
application  process,  competitive 
bidding  process,  and  the  distribution  of 
support.  Finally,  these  rules  establish 
recordkeeping  and  auditing 
requirements. 

Need:  In  implementing  statutory 
requirements  for  the  Rural  Health  Care 
support  mechanism,  these  rules  ensure 
that  discounts  are  available  to  eligible 
rural  health  care  providers  for 
telecommunications  services  and 
monthly  Internet  access  service  charges. 


Legal  Basis:  47  U.S.C.  254(h)(2)(A). 

Section  Numbers  and  Titles: 

54.601  Eligibility. 

54.603  Competitive  bid 
requirements. 

54.605  Determining  the  urban  rate. 

54.607  Determining  the  rural  rate. 

54.609  Calculating  support. 

54.611  Distributing  support. 

54.613  Limitations  on  supported 
services  for  rural  health  care  providers. 

54.615  Obtaining  services. 

54.617  Resale. 

54.619  Audits  and  recordkeeping. 

54.621  Access  to  advanced 
telecommunications  and  information 
services. 

54.623  Cap. 

Subpart  H — Administration 

Brief  Description:  These  rules  specify 
the  requirements  regarding  the 
Universal  Service  Administrative 
Company,  as  the  permanent 
Administrator  for  the  Universal  Service 
support  mechanism.  These  rules 
establish  the  Administrator’s  functions 
and  responsibilities,  as  well  as,  the 
composition  of  the  Administrator’s 
Board  of  Directors  and  Committees. 
These  rules  also  establish  requirements 
regarding  contributions  and  contributor 
reporting  requirements. 

Need:  In  implementing  statutory 
requirements  for  the  Universal  Service 
support  mechanism,  these  rules  provide 
the  framework  and  requirements  for  the 
administration  of  the  program. 

Legal  Basis:  47  U.S.C.  254. 

Section  Numbers  and  Titles: 

54.701  Administrator  of  universal 
service  support  mechanisms. 

54.703  The  Administrator’s  Board  of 
Directors. 

54.705  Committees  of  the 
Administrator’s  Board  of  Directors. 

54.707  Audit  controls. 

54.709  Computations  of  required 
contributions  to  universal  service 
support  mechanisms. 

54.711  Contributor  reporting 
requirements. 

54.713  Contributor’s  failure  to  report 
or  to  contribute. 

PART  59— INFRASTRUCTURE 
SHARING 

Brief  Description:  These  rules  specify 
the  general  duty  of  incumbent  LECs  to 
provide  to  certain  qualifying  LECs  (i.e., 
carriers  that  fulfill  universal  service 
obligations)  access  to  public  switched 
network  infrastructure,  technology, 
information,  and  telecommunications 
facilities  and  functions  used  to  provide 
telecommunications  services,  or  access 
to  information  services,  and  set  forth 
general  terms  and  conditions  for  such 
sharing. 
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Need:  These  rules  provide  qualifying 
.carriers  with  a  flexible  means  of 
obtaining  needed  infrastructure  from 
incumbents,  and  of  doing  so  in  ways 
that  take  advantage  of  the  economies  of 
scope  and  scale  enjoyed  by  incumbents. 
The  rules  particularly  benefit  smaller 
local  service  providers. 

Legal  Basis:  47  U.S.C.  154(i),  154(j), 
201-205,  259,  303(r),  403. 

Section  Number  and  Title: 

59.1  General  duty. 

Brief  Description:  These  rules  specify 
that  incumbent  LECs  subject  to  this 
section:  Shall  not  be  required  to  take 
any  action  that  is  economically 
unreasonable  or  contrary  to  the  public 
iriterest;  may,  but  are  not  required  to, 
enter  into  joint  ownership  or  operation 
of  the  infrastructure  to  be  shared  with 
a  qualifying  carrier;  shall  not  be  treated 
as  a  common  carrier  or  as  offering 
common  carrier  services  with  respect  to 
any  shared  infrastructure;  shall  make 
the  infrastructure  to  be  shared  available 
to  a  qualifying  carrier  on  just  and 
reasonable  terms  and  pursuant  to 
conditions  that  permit  the  qualifying 
carrier  to  benefit  fully  from  the 
economies  of  scale  and  scope  of  the 
LEG;  must  give  notice  to  the  qualifying 
carrier  at  least  sixty  days  before 
terminating  an  infrastructure  sharing 
agreement;  shall  not  be  required  to  share 
infrastructure  for  any  services  or  access 
which  are  to  be  provided  by  the 
qualifying  carrier  in  the  EEC’s  telephone 
exchange  area;  and  shall  file  for  public 
inspection  any  tariffs,  contracts,  or  other 
arrangements  showing  the  rates,  terms, 
and  conditions  under  which  the  LEG  is 
making  such  infrastructure  available 
pursuant  to  this  part. 

Need:  These  rules  promote  universal 
service  in  areas  that  may  be  without 
competitive  service  providers,  without 
restricting  the  development  of 
competition. 

Legal  Basis:  47  U.S.C.  154(i),  154{j), 
201-205,  259,  303(r),  403. 

Section  Number  and  Title: 

59.2  Terms  and  Conditions  of 
infrastructure  sharing. 

Brief  Description:  These  rules  specify 
that  an  incumbent  LEG  that  has  entered 
into  an  infrastructure  sharing  agreement 
under  this  section  shall  provide  to  each 
party  to  such  agreement  timely 
information  on  the  planned  deployment 
of  telecommunications  services  and 
equipment,  including  any  software  or 
upgrades  of  software  integral  to  the  use 
or  operation  of  such 
telecommunications  equipment. 

Need:  These  rules  promote  universal 
service  in  areas  that  may  be  without 
competitive  service  providers,  without 
restricting  the  development  of 
competition. 


Legal  Basis:  47  U.S.G.  154(i),  154(j), 
201-205,  259,  303(r),  403. 

Section  Number  and  Title: 

59.3  Information  concerning 
deployment  of  new  services  and 
equipment. 

Brief  Description:  This  rule  defines 
the  term  “qualifying  carrier”  for  the 
purposes  of  infrastructure  sharing 
pursuant  to  this  subpart.  A  “qualifying 
carrier”  means  a  telecommunications 
carrier  that  lacks  economies  of  scale  or 
scope  and  offers  telephone  exchange 
service,  exchange  access,  and  any  other 
service  that  is  included  in  universal 
service,  to  all  consumers  without 
preference  throughout  the  service  area 
for  which  such  carrier  has  been 
designated  as  an  eligible 
telecommunications  carrier  under  47 
U.S.C.  section  214(e). 

Need:  These  rules  are  designed  to 
promote  universal  service  in  areas  that 
may  be  without  competitive  service 
providers,  without  restricting  the 
development  of  competition. 

Legal  Basis:  47  U.S.C.  154{i),  154(j), 
201-205,  259,  303(r),  403. 

Section  Number  and  Title: 

59.4  Definition  of  “qualifying 
carrier.” 

PART  61— TARIFFS 

Subpart  E — General  Rules  for 
Dominant  Carriers 

Brief  Description:  The  part  61  rules 
are  designed  to  implement  the 
provisions  of  sections  201,  202,  203,  and 
204  of  the  Communications  Act  of  1934, 
as  amended,  and  ensure  that  rates  are 
just,  reasonable,  and  not  unjustly  or 
unreasonably  discriminatory.  These 
rules  govern  the  filing,  form,  content, 
public  notice  periods,  and 
accompanying  support  materials  for 
tariffs. 

Need:  Section  61.33  facilitates  tariff 
transmittals  filed  on  7-  or  15-days’ 
notice  and  to  clearly  identify  such 
transmittals  for  the  ease  and 
convenience  of  those  who  may  want  to 
comment  on  the  filings.  Section  61.45 
was  adopted  to  avoid  unfairly  imposing 
a  subsidy  burden  on  ratepayers  and  will 
align  charges  more  closely  with  LECs’ 
costs. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  201-205,  403. 

Section  Number  and  Title: 

61.33(d)  Letters  of  transmittal; 

61.45(d)(l)(ix)  Adjustments  to  the 
PCI  for  Local  Exchange  Carriers. 


PART  63— EXTENSION  OF  LINES,  NEW 
LINES,  AND  DISCONTINUANCE, 
REDUCTION,  OUTAGE  AND 
IMPAIRMENT  OF  SERVICE  BY 
COMMON  CARRIERS;  AND  GRANTS 
OF  RECOGNIZED  PRIVATE 
OPERATING  AGENCY  STATUS 

Brief  Description:  Establishes  process 
for  requesting  streamlined  processing 
for  applications  for  international 
common  carriers. 

Need:  Informs  licensees  on  the 
process  for  requesting  streamlined 
processing  for  applications  for 
international  common  carriers. 

Legal  Basis:  47  U.S.C.  151 , 154(i), 
154(j),  160,  201-205,  214,  218,  403,  and 
571. 

Section  Number  and  Title: 

63.18(p)  Contents  of  applications  for 
international  common  carriers. 

Brief  Description:  Establishes  that 
authorized  carriers  may  not  receive  from 
a  foreign  carrier  any  proprietary  or 
confidential  information  pertaining  to  a 
competing  U.S.  carrier,  obtained  by  the 
foreign  carrier  in  the  course  of  its 
normal  business  dealings,  unless  the 
competing  U.S.  carrier  provides  its 
permission  in  writing. 

Need:  Protects  against  carrier 
anticompetitive  conduct  on  U.S.- 
international  telecommunications 
routes. 

Legal  Basis:  47  U.S.C.  151,  154(i), 
154(j),  160,  201-205,  214,  218,  403,  and 
571. 

Section  Number  and  Title: 

63.21(f)  Conditions  applicable  to  all 
international  section  214  authorizations. 

Brief  Description:  Establishes  that  the 
Commission  reserves  the  right  to  review 
a  carrier’s  authorization,  and,  if 
warranted,  impose  additional 
requirements  on  U.S.  international 
carriers  in  circumstances  where  it 
appears  that  harm  to  competition  is 
occurring  on  one  or  more  U.S. 
international  routes. 

Need:  Protects  against  carrier 
anticompetitive  conduct  on  U.S.- 
international  telecommunications 
routes. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  160,  201-205,  214,  218,  403,  and 
571. 

Section  Number  and  Title: 

63.21(g)  Conditions  applicable  to  all 
international  section  214  authorizations. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Subpart  I — Allocation  of  Costs 

Brief  Description:  These  rules  specify 
that  a  telecommunications  carrier  may 
not  use  services  that  are  not  competitive 
to  subsidize  services  subject  to 
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competition,  and  that  services  included 
in  the  definition  of  universal  service 
shall  bear  no  more  than  a  reasonable 
share  of  the  joint  and  common  costs  of 
facilities  used  to  provide  those  services. 

Need:  This  provision  implements  the 
statutory  requirement  that  carriers,  in 
setting  their  rates,  not  attempt  to  gain  an 
unfair  market  advantage  in  competitive 
markets  by  allocating  to  their  less 
competitive  services,  for  which 
subscribers  have  no  available 
alternative,  an  excessive  portion  of  the 
costs  incurred  by  their  competitive 
operations. 

Legal  Basis:  A7  U.S.C.  154(i),  154{j), 
201-205,  254(k),  259,  303(r),  403. 

Section  Number  and  Title: 

64.901(c)  Carriers  may  not  use 
services  that  are  not  competitive  to 
subsidize  services  subject  to 
competition. 

Subpart  T — Separate  Affiliate 
Requirements  for  Incumbent 
independent  Local  Exchange  Carriers 
That  Provide  In-Region,  Interstate 
Domestic  Interexchange  Services  or 
In-Region,  International  Interexchange 
Services  ' 

Brief  Description:  These  rules  require 
incumbent  independent  LECs  that 
provide  in-region,  interstate, 
interexchange  services  or  in-region 
international  interexchange  services  to 
do  so  through  a  separate  affiliate  as 
defined  in  section  64.1903  of  the 
Commission’s  rules.  The  separate 
affiliate  must  maintain  separate  books  of 
account,  may  not  jointly  own 
transmission  or  switching  facilities  with 
the.  LEC,  must  acquire  tariffed  services 
from  the  LEC  at  tariffed  rates,  and  must 
be  a  separate  legal  entity  (or,  in  some 
circumstances,  separate  corporate 
division)  of  the  LEC. 

Need:  This  provision  furthers  the  pro- 
competitive,  deregulatory  objectives  of 
the  1996  Act  by  promoting  increased 
competition  in  the  interexchange  market 
and  the  development  of  competitive, 
deregulated  markets  envisioned  by 
Congress. 

Legal  Basis:  47  U.S.C.  151,  152,  154, 
201,  202,  251,  271,  272,  303(r). 

Section  Number  and  Title: 

64.1903  Obligations  of  all 
incumbent  independent  local  exchange 
carriers. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

Subpart  B — Conditions  on  the  Use  of 
Terminal  Equipment 

Brief  Description:  These  rules  specify 
that  wireline  carriers  may  not  bar 


connection  of  terminal  equipment  (TE) 
to  the  Public  Switched  Telephone 
Network  (PSTN)  provided  the  TE  would 
not  cause  harm  to  the  PSTN.  Part  68 
requires  that  TE  be  tested  to  show  that 
it  will  not  harm  the  PSTN  or  carrier 
personnel,  and  then  be  listed  with  the 
Administrative  Council  for  Terminal 
Attachments  (ACTA)  which  maintains  a 
database  of  all  TE  approved  for 
connection  to  the  PSTN.  Carriers  cU’e 
obligated  to  permit  the  free  connection 
of  approved  TE  to  the  PSTN,  but  they 
can  require  disconnection  of  TE  that  is 
not  approved  or  that  causes  harm  to  the 
PSTN.  Part  68  provides  for  the 
identification,  review  and  publication  of 
technical  criteria  used  in  testing  CPE  for 
part  68  compliance.  Part  68  also 
establishes  the  right  of  customers  to  use 
competitively  provided  inside  wiring. 

Need:  These  rules  foster  competition 
in  the  provision  of  TE  and  inside  wiring 
by  permitting  the  connection  of 
competitively  provided  TE  and  inside 
wiring  to  the  PSTN.  Part  68  is  also 
intended  to  ensure  that  the  connection 
of  TE  and  inside  wiring  does  not  harm 
the  PSTN  or  injure  carrier  personnel. 

Legal  Basis:  47  U.S.C.  154,  155,  303. 

Section  Number  and  Title: 

68.110(c)  Compatibility  of  the  public 
switched  telephone  network  and 
terminal  equipment. 

PART  69— ACCESS  CHARGES 

Subpart  A — General 

Brief  Description:  The  part  69  rules 
are  designed  to  implement  the 
provisions  of  sections  201  and  202  of 
the  Communications  Act  of  1934,  as 
amended,  and  protect  consumers  by 
preventing  the  exercise  of  market  power 
by  incumbent  LECs. 

Need:  Section  69.4  was  adopted  to 
foster  competition,  move  access  charges 
over  time  to  more  economically  efficient 
levels  and  rate  structures,  preserve 
universal  service,  and  lower  rates  by 
listing  the  charges  to  be  included  in  the 
carrier’s  carrier  charges  for  access 
service  that  are  filed  by  price  cap  LECs. 
These  rules  help  ensure  that  rates  are 
just,  reasonable,  and  not  unjustly  or 
unreasonably  discriminatory. 

Legal  Basis:  47  U.S.C.  154,  201-203, 
205,  218,  220,  254,  and  403. 

Section  Number  and  Title: 

69.4(h)  Charges  to  be  filed. 

Subpart  B — Computation  of  Charges 

Brief  Description:  The  part  69  rules 
are  designed  to  implement  the 
provisions  of  sections  201  and  202  of 
the  Communications  Act  of  1934,  as 
amended,  and  protect  consumers  by 


preventing  the  exercise  of  market  power 
by  incumbent  LECs. 

Need:  Section  69.106  permits,  but 
does  not  require,  price  cap  LECs  to 
establish  a  separate  per-call  setup 
charge  assessed  on  IXCs  for  all  calls 
handed  off  to  the  IXC’s  point  of 
presence.  Section  69.111  lays  out  a  clear 
transport  rate  structure  transition  plan 
that  describes  all  the  steps  necessary  to 
achieve  cost-based  transport  rates. 
Section  69.123  to  ensure  that  access 
charges  more  closely  reflect  the  costs 
imposed  by  individual  access 
customers.  These  rules  help  to  ensure 
that  rates  are  just,  reasonable,  and  not 
unjustly  or  unreasonably 
discriminatory. 

Legal  Basis:  47  U.S.C.  154,  201-203, 
205,  218,  220,  254,  and  403. 

Section  Number  and  Title: 

69.106(f)  Local  switching. 

69.111(1)  Tandem-switched 
transport  and  tandem  charge. 

69.123(f)(2),  (3)  Density  pricing 
?ones  for  special  access  and  switched 
transport. 

Subpart  C — Computation  of  Charges 
for  Price  CAP  Local  Exchange  Carriers 

Brief  Description:  The  part  69  rules 
are  designed  to  implement  the 
provisions  of  sections  201  and  202  of 
the  Communications  Act  of  1934,  as 
amended,  and  protect  consumers  by 
preventing  the  exercise  of  market  power 
by  incumbent  LECs. 

Need:  Sections  69.154  and  69.155 
phase  out  significant  implicit  subsidies 
in  the  access  charge  rate  structure,  while 
taking  into  account  universal  service 
concerns  of  affordability  and  access. 

The  resulting  rate  structure  is  more 
closely  aligned  with  cost  principles. 
These  rules  help  ensure  that  rates  are 
just,  reasonable,  and  not  unjustly  or 
unreasonably  discriminatory. 

Legal  Basis:  47  U.S.C.  154,  201-203, 
205,  218,  220,  254,  and  403. 

Section  Number  and  Title: 

69.154(a)(2),  (b),  (c)  Per-minute 
carrier  common  line  charge. 

69.155  Per-minute  residual 
interconnection  charge. 

Subpart  D — Apportionment  of  Net 
Investment 

Brief  Description:  The  part  69  rules 
are  designed  to  implement  the 
provisions  of  sections  201  and  202  of 
the  Communications  Act  of  1934,  as 
amended,  and  protect  consumers  by 
preventing  the  exercise  of  market  power 
by  incumbent  LECs. 

Need:  Sections  69.305  and  69.307 
establish,  for  cost  allocation  purposes, 
category  revenue  requirements  that 
include  overheads  allocated  generally 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


79677 


based  on  relative  costs.  These  rules  help 
ensure  that  rates  are  just,  reasonable, 
and  not  unjustly  or  unreasonably 
discriminatory. 

Legal  Basis:  47  U.S.C.  154,  201-203, 
205,  218,  220,  254,  and  403. 

Section  Number  and  Title: 

69.305(e)  Carrier  cable  and  wire 
facilities  (C&WF). 

69.307(d)  General  support  facilities. 

PART  73— RADIO  BROADCAST 
SERVICES 

Subpart  B — FM  Broadcast  Stations 

Brief  Description:  This  rule  and 
process  change  eliminates  the 
construction  permit  requirement  for 
certain  minor  changes  to  broadcast 
facilities,  specifically  codifying  the 
policy  which  requires  that  the  measured 
FM  directional  pattern  be  at  least  85% 
of  the  authorized  composite  FM 
directional  pattern  for  contour 
protection  stations  authorized  under 
73.215  or  73.509. 

Need:  This  rule  is  intended  to  reduce 
the  amount  of  processing  time,  cost,  and 
burden  on  both  applicants  and  the 
Commission. 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 

73.316(c)(2)(ix)  FM  antenna  systems. 

Subpart  E — Television  Broadcast 
Stations 

Brief  Description:  These  rules  adopt 
policies,  procedures,  and  technical 
criteria  for  the  use  in  conjunction  with 
broadcast  digital  television  (DTV),  a 
DTV  Table  of  Allotments,  a  plan  for  the 
recovery  of  a  portion  of  the  spectrum 
currently  allocated  to  TV  broadcasting, 
and  provides  procedures  for  assigning 
DTV  frequencies. 

Need:  These  rules  are  intended  to 
allot  DTV  channels  in  a  manner  that  is 
most  efficient  for  broadcasters  and  the 
public,  and  least  disruptive  to  broadcast 
television  service  during  the  period  of 
transition  from  NTSC  to  DTV  service. 

Legal  Basis:  47  U.S.C.  154(i),  157,  301, 
302,  303,  307,  336. 

Section  Number  and  Title: 

73.622  Digital  television  table  of 
allotments. 

73.623  DTV  applications  and 
changes  to  DTV  allotments. 

73.624  Digital  television  broadca.st 
stations. 

73.625  DTV  coverage  of  principal 
community  and  antenna  system. 

Brief  Description:  This  rule  adds  a 
transmission  standard  for  digital 
broadcast  television  signals. 

Need:  This  rule  is  necessary  to  ensure 
that  the  benefits  of  digital  technology 


are  available  to  terrestrial  television 
broadcasting  and  to  the  American 
public.  The  rule  is  designed  to  provide 
the  certainty  that  many  broadcasters, 
equipment  manufacturers,  and 
consumers  need  to  invest  in  new 
technology! 

Legal  Basis:  47  U.S.C.  154(i),  (j), 

303(r). 

Section  Number  and  Title: 

73.682(d)  TV  transmission 
standards. 

Subpart  H — Rules  Applicable  to  All 
Broadcast  Stations 

Brief  Description:  This  rule  and 
process  change  eliminates  the 
construction  permit  requirement  for 
certain  minor  changes  to  broadcast 
facilities,  specifically  codifying  the 
current  conditions  imposed  on 
construction  permits  for  AM,  FM,  and 
TV  stations  which  are  authorized  to 
construct  on  or  near  AM  stations. 

Need:  This  rule  is  intended  to  reduce 
the  amount  of  processing  time,  cost,  and 
burden  on  both  applicants  and  the 
Commission. 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 

73.1692  Broadcast  station 
construction  near  or  installation  on  an 
AM  broadcast  tower. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  G — Low  Power  TV,  TV 
Translator,  and  TV  Booster  Stations 

Brief  Description:  These  rules  adopt 
policies,  procedures,  and  technical 
criteria  for  use  in  conjunction  with 
broadcast  digital  television  (DTV),  and 
provide  procedures  for  assigning  DTV 
frequencies. 

Need:  These  rules  are  intended  to 
allot  DTV  channels  in  a  manner  that  is 
most  efficient  for  broadcasters  and  tbe 
public,  and  least  disruptive  to  broadcast 
television  service  during  the  period  of 
transition  from  NTSC  to  DTV  service. 

Legal  Basis:  47  U.S.C.  154,  303,  336, 
554. 

Section  Number  and  Title: 

74.705(e)  TV  broadcast  analog 
station  protection. 

74.706  Digital  TV  (DTV)  station 
protection. 

74.707(e)  Low  power  TV  and  TV 
translator. 

Subpart  L — FM  Broadcast  Translator 
Stations  and  FM  Broadcast  Booster 
Stations 

Brief  Description:  This  rule  and 
process  change  eliminates  the 


construction  permit  requirement  for 
certain  minor  changes  to  broadcast 
facilities,  and  requires  a  translator  or 
booster  station  to  be  located  on  an  AM 
antenna  tower  or  located  within  3.2  km 
of  an  AM  antenna  tower  to  comply  with 
73.1692. 

Need:  The  rule  permits  certain  types 
of  modifications  to  ensure  that 
interference  with  other  facilities  would 
not  be  created  by  minor  changes  to 
broadcast  facilities. 

Legal  Basis:  47  U.S.C.  154,  307,  554. 

Section  Number  and  Title: 

74.1237(e)  Antenna  location. 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

Subpart  M — Cable  Inside  Wiring 

Brief  Description:  These  rules 
establish  regulations  for  the  disposition 
of  home  run  wiring  and  related  issues 
including  the  sharing  of  molding,  the 
demarcation  point  for  multiple  dwelling 
unit  buildings  (“MDUs”),  loop-through 
cable  wiring  configurations,  customer 
access  to  cable  home  wiring  before 
termination  of  service,  and  signal 
leakage. 

Need:  These  rules  are  necessary 
because  competition  is  being  deterred 
by  disputes  over  control  and  use  of  the 
wires  necessary  to  reach  each  unit  in  an 
MDU.  The  intended  effect  of  this  action 
is  to  expand  opportunities  for  new 
entrants  seeking  to  compete  in 
distributing  video  programming  and  to 
broaden  consumers’  ability  to  install 
and  maintain  tbeir  own  wiring. 

Legal  Basis:  47  U.S.C.  151, 152,  153, 
154,  301,  302,  202,  303a,  307,  308,  309, 
312,  315, 317, 325, 503, 521, 522, 53^, 
532,  533,  534,  535,  536,  537,  543,  544, 
544a,  545,  548,  552,  554,  556,  558,  560, 
561,  571,  572,  573. 

Section  Number  and  Title: 

76.800  Definitions. 

76.802(1)  Disposition  of  cable  borne 
wiring. 

76.804  Disposition  of  home  run 
wiring. 

76.805  Access  to  molding. 

76.806  Pre-termination  access  to 
cable  home  wiring. 

Subpart  N — Cable  Rate  Regulation 

Brief  Description:  This  rule  amends 
the  Commission’s  regulations  to  permit 
the  establishment  by  a  cable  operator  of 
uniform  rates  for  uniform  services 
offered  across  multiple  franchise  areas 
on  a  case-by-case  basis  upon  the 
Commission’s  finding  that  the  cable 
operator’s  submission  of  a  proposed 
uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structure  is  reasonable,  so 


79678 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  arid  Regulations 


long  as  the  rate  is  determined  in 
accordance  with  the  Commission’s 
procedures  and  requirements  set  forth 
in  CS  Docket  No.  95-174. 

Need:  The  rule  fulfills  Congress’s 
preference  that  rates  be  set  pursuant  to 
competition  rather  than  regulation. 

Legal  Basis:  47  U.S.C.  154{i),  154{j), 
303{r),  543. 

Section  Number  and  Title: 

76.922{n)  Rates  for  the  basic  service 
tier  and  cable  programming  service 
tiers. 

Brief  Description:  This  rule  amends 
the  rules  to  reflect  that  a  system  that  is 
eligible  to  establish  its  rates  in 
accordance  with  the  small  system  cost- 
of-service  approach  shall  remain  eligible 
for  so  long  as  the  system  serves  no  more 
than  15,000  subscribers.  When  a  system 
that  has  established  rates  in  accordance 
with  the  small  system  cost-of-service 
approach  exceeds  15,000  subscribers, 
the  system  may  maintain  its  then 
existing  rates.  After  exceeding  the 
15,000  subscriber  limit,  any  further  rate 
adjustments  shall  not  reflect  increases 
in  external  costs,  inflation  or  channel 
additions  until  the  system  has  re¬ 
established  initial  permitted  rates  in 
accordance  with  some  other  method  of 
rate  regulation  prescribed  in  this 
subpart. 

Need:  The  rule  was  amended  in  order 
to  codify  existing  Commission  policy. 

Legal  Basis:  47  U.S.C.  154(i),  154{j), 
303(r),  543. 

Section  Number  and  Title: 

76.934{h)(ll)  Small  systems  and 
small  cable  companies. 

Brief  Description:  These  rules  require 
cable  operators  to  prorate  their 
maximum  full-time  rate  when 
determining  their  maximum  permitted 
part-time  rate,  and  to  allow  operators  to 
adjust  part-time  rates  according  to  time- 
of-day  pricing,  requires  cable  operators 
to  produce  leased  access  information 
within  a  certain  time  period  to 
prospective  leased  access  programmers, 
permits  cable  operators  to  negotiate  , 
rates  below  the  maximum  leased  access 
rates,  prohibits  cable  operators  from 
reselling  leased  access  capacity  to 
persons  unaffiliated  with  the  operator, 
permits  them  to  note  in  their  leased 
access  contracts  that  any  sublessees  will 
be  subject  to  the  non-price  terms  and 
conditions  that  apply  to  the  initial 
lessee,  and  that,  if  the  capacity  is  resold, 
the  rate  for  the  capacity  shall  be  the 
maximum  permissible  rate. 

Need:  These  rules  implement  the 
leased  commercial  access  provisions  of 
the  1992  Cable  Act. 

Legal  Basis:  47  U.S.C.  154{i),  154{j), 
532. 

Section  Number  and  Title: 


76.970(h),  (i)  Commercial  leased 
access  rates. 

76.971(h)  Commercial  leased  access 
terms  and  conditions. 

Subpart  S — Open  Video  Systems 

Brief  Description:  These  rules  amend 
the  process  by  which  open  video  system 
certifications  are  handled  by  the 
Commission,  and  impose  additional 
requirements  on  the  content  of  open 
video  system  complaints. 

Need:  These  rules  further  Congress’s 
mandate  in  adopting  the  1996  Act  and 
provide  guidance  to  open  video  system 
certification  applicants,  open  video 
system  operators,  video  programming 
providers  and  consumers  concerning 
open  video  systems. 

Legal  Basis:  47  U.S.C.  154(i),  154(j), 
303(r),  573. 

Section  Number  and  Title: 

76.1502(f)  Certification. 

76.1513(d)(8)  and  (9)  Open  video 
dispute  resolution. 

PART  79— CLOSED  CAPTIONING  AND 
VIDEO  DESCRIPTION  OF  VIDEO 
PROGRAMMING 

Brief  Description:  These  rules 
generally  assign  responsibility  for 
compliance  with  the  closed  captioning 
video  programming  requirements  to  the 
entity  which  delivers  the  programming 
to  the  consumer,  establish  separate 
transition  schedules  for  programming 
first  published  or  exhibited  on  or  after 
the  effective  date  of  these  rules  and  for 
programming  first  published  or 
exhibited  prior  to  the  effective  date  of 
the  rules,  provide  for  a  number  of 
exemptions  authorized  by  Congress,  and 
establish  mechanisms  for  enforcement 
and  compliance  review. 

Need:  These  rules  implement 
statutory  requirements  that  generally 
require  the  closed  captioning  of  video 
programming,  and  are  intended  to 
increase  the  accessibility  of  video 
programming  for  persons  with  hearing 
disabilities. 

Legal  Basis:  47  U.S.C.  154(i),  303(r), 
613. 

Section  Number  and  Title: 

79.1  Closed  captioning  of  video 
programming. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

Subpart  C — Operating  Requirements 
and  Procedures 

Brief  Description:  The  part  80  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  stations  in  the 
maritime  services.  Subpart  C  sets  forth 
the  technical,  operational,  and 


administrative  requirements  for  use  of 
the  spectrum  and  equipment  for  stations 
in  the  maritime  services. 

Need:  These  rules  inform  the  public 
of  the  parameters  under  which  Marine 
VHF  public  coast  stations,  including 
automated  maritime 
telecommunications  system  (AMTS) 
coast  stations,  may  provide  public 
correspondence  service  to  stations  on 
land,  and  establish  the  procedure  for 
Alaskan  private  coast  stations  use  of 
facsimile  operations. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
309,  and  332. 

Section  Number  and  Title: 

80.123  Service  to  stations  on  land. 

80.133  Private  coast  stations  using 
facsimile  in  Alaska. 

Subpart  E — General  Technical  • 
Standards 

Brief  Description:  The  part  80  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  stations  in  the 
maritime  services.  Subpart  E  sets  forth 
the  general  technical  standards  for  use 
of  frequencies  and  equipment  in  the 
maritime  services,  including  standards 
for  equipment  authorization,  frequency 
tolerance,  modulation,  emission,  power, 
and  bandwidth. 

Need:  The  rules  inform  licensees  that 
marine  radio  transmitter  type- 
acceptance  applications  must  have  a 
compliant  digital  selective  calling  (DSC) 
capability  (this  does  not  apply  to  AMTS 
or  hand-held  portable  transmitters),  and 
establish  the  conditions  under  which 
brief  signaling,  for  the  purposes  of 
measuring  radio  channel  quality  and 
subsequently  establishing 
communications  in  the  2  MHz-30  MHz 
band,  may  be  used. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
309,  and  332. 

Section  Number  and  Title: 

80.203(n)  Authorization  of 
transmitters  for  licensing. 

80.229  Special  requirements  for 
automatic  link  establishment  (ALE). 

Subpart  H — Frequencies 

Brief  Description:  The  part  80  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  stations  in  the 
maritime  services.  Subpart  H  describes 
the  carrier  frequencies  and  general  uses 
of  radiotelegraphy  for  distress,  urgency, 
safety,  call  and  reply;  working;  digital 
selective  calling;  narrow-band  direct- 
printing;  and  facsimile,  for  stations 
within  the  maritime  services. 

Need:  This  rule  informs  licensees  of 
the  frequencies,  and  attendant 
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conditions,  that  ship  and  coast  stations 
may  use  for  facsimile  transmission. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
309,  and  332. 

Section  Number  and  Title: 

80.363(c)  Frequencies  for  facsimile. 

Subpart  J — Public  Coast  Stations 

Brief  Description:  The  part  80  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  stations  in  the 
maritime  services.  Subpart  J  sets  forth 
certain  technical  and  operational 
requirements  for  Public  Coast  stations 
within  the  maritime  services. 

Need:  This  rule  informs  licensees  that 
public  coast  stations  are  authorized  to 
communicate  with  units  on  land  in 
accordance  with  47  CFR  80.123. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
309,  and  332. 

Section  Number  and  Title: 

80.453(a)(4)  Scope  of 
communications. 

Subpart  K — Private  Coast  Stations  and 
Marine  Utility  Stations 

Brief  Description:  The  part  80  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  stations  in  the 
maritime  services.  Subpart  K  sets  forth 
the  operational  and  technical 
requirements  for  Private  Coast  and 
Marine  Utility  Stations  within  the 
maritime  services. 

Need:  This  rule  informs  licensees  that 
a  private  coast  station  is  authorized  to 
use  hand-held  marine  radios  for 
conforming  communications  in  the 
vicinity  of  the  station’s  fixed  transmitter 
site  on  the  frequencies  assigned  to  the 
private  coast  station. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
309,  and  332. 

Section  Number  and  Title: 

80.507(d)  Scope  of  service. 

PART  87— AVIATION  SERVICES 
Subpart  0 — Technical  Requirements 

Brief  Description:  The  part  87  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  aviation 
services.  Subpart  D  sets  forth  the 
technical  requirements  for  licensees 
operating  in  the  aviation  services, 
including  power  and  emissions, 
modulation  and  transmitter  control 
requirements,  and  equipment 
authorization. 

Need:  The  rule  establishes  the 
conditions  under  which  brief  signaling 
for  the  purposes  of  measuring  radio 
channel  quality  and  subsequently 


establishing  communications  in  the  2 
MHz-30  MHz  band. 

Legal  Basis:  47  U.S.C.  154,  303,  and 
307. 

Section  Number  and  Title: 

87.149  Special  requirements  for 
automatic  link  establishment  (ALE). 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

Subpart  B — Public  Safety  Radio  Pool 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  B 
indicates  that  the  Public  Safety  Radio 
Pool  encompasses  the  radio 
communications  licensing  of 
governmental  entities  cmd  entities 
engaged  in  medical  services,  rescue 
organizations,  school  buses,  beach  . 
patrols,  persons  with  disabilities, 
veterinarians,  and  disaster  relief 
organizations,  establishments  in  isolated 
places,  communications  standby 
facilities,  and  emergency  repair  of 
public  communications  facilities. 

Need:  These  rules  note  the  scope  of 
the  Public  Safety  Radio  Pool,  the 
establishment  of  a  Public  Safety 
National  Plan,  and  various  eligibility 
requirements  for  entities  seeking  to  hold 
authorizations  in  the  Public  Safety 
Radio  Pool. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.15  Scope. 

90.16  Public  Safety  National  Plan. 

90.20  Public  Safety  Pool. 

90.22  Paging  operations. 

Subpart  C — Industrial/Business  Radio 
Pool 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  C 
states  that  the  Industrial/Business  radio 
Pool  covers  licensing  of  those  engaged 
in  clerical  or  commercial  activities; 
educational,  philanthropic,  or 
ecclesiastical  institutions;  and  hospitals, 
clinics,  and  medical  associations. 

Need:  These  rules  concern  the 
establishment  of,  the  scope  of,  and 
eligibility  for  the  Industrial/Business 
Radio  Pool,  including  availability  of 
certain  frequencies,  and  attendant 
administrative,  technical  and 
operational  obligations. 

Legal  Basis:  47  U.S.C.  154, 161,  303, 
and  332. 


Section  Number  and  Title: 

90.31  Scope. 

90.33  General  eligibility. 

90.35  Industrial/Business  Pool. 

Subpart  G — Applications  and 
Authorizations 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  G 
governs  the  application  procedures  and 
terms  of  authorizations  in  these 
services. 

Need:  The  identified  rule  is  necessary 
to  ensure  that  certain  part  90  licensees 
have  disaster  communications  plans  in 
place  prior  to  requesting  on  certain 
frequencies  for  disaster  communications 
purposes. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.129(m)  Supplemental 
information  to  be  routinely  submitted 
with  applications. 

Subpart  H— Policies  Governing  the 
Assignment  of  Frequencies 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  H 
sets  forth  the  rules  and  policies 
governing  how  the  Commission  assigns 
frequencies  for  use  by  licensees 
operating  in  the  Private  Land  Mobile 
Services,  as  well  as  frequency 
coordination  procedures,  and 
procedures  whereby  licensees  may 
cooperatively  share  radio  facilities. 

Need:  The  rules  note  that  part  90 
applications  for  new  frequencies,  for 
major  license  modification,  and  for 
certain  temporary  locations  must  be 
frequency-coordinated,  and  that  all 
applicants  for  trunked  systems  between 
150  MHz  and  512  MHz  must  indicate  on 
their  applications  that  their  systems  will 
be  trunked;  a  non-trunked  system  may 
be  trunked  only  after  filing  a  major 
modification  application. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.173(h)  Policies  governing  the 
assignment  of  freouencies. 

90.175(a),  (c)-(a)  Frequency 
coordinator  requirements. 

90.176(a)(3),  (b)  Coordinator 
notification  requirements  on  frequencies 
below  512  MHz  or  at  764-776/794—806 
MHz. 

90.187  Trunking  in  the  bands 
between  150  and  512  MHz. 
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Subpart  I — General  Technical 
Standards 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  I 
sets  forth  the  general  technical 
requirements  for  use  of  frequencies  and 
equipment  in  the  Private  Land  Mobile 
Radio  Services,  including  standards  for 
acceptability  of  equipment,  frequency 
tolerance,  modulation,  emissions, 
power,  and  bandwidths. 

Need:  The  rules  inform  licensees  that 
each  transmitter  operating  under  part  90 
must  be  of  a  type  that  has  been 
certificated  for  use,  and  that 
certification  for  220-222  MHz  band 
transmitters  have  unique  requirements; 
they  also  advise  state  that  applicants 
request  only  such  power  output  as  they 
need  for  operations;  and  list  the 
attenuation  standards  for  Location 
Monitoring  Service  (LMS)  sub-bemd 
edges  for  non-multilateration  systems. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Nunnber  and  Title: 

90.203(k)  Certification  required. 

90.205(r)  Power  and  antenna  height 
limits. 

90.210(k)(6)  Emission  masks. 

Subpart  J — Non-Voice  and  Other 
Specialized  Operations 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  J 
sets  forth  requirements  and  standards 
for  licensing  and  operation  of  non-voice 
and  other  specialized  radio  uses. 

Need:  The  rules  inform  licensees  of 
the  conditions  that  allow  authorization, 
on  a  secondary  basis,  for  voice,  tone  or 
impulse  signaling  on  a  licensee’s  mobile 
service  frequencies  above  25  MHz 
within  the  area  normally  covered  by  the 
licensee’s  mobile  system;  the  rules 
governing  telemetry  operations;  the 
rules  governing  radio  call  box 
operations;  mobile  relay  stations;  and 
control  stations. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.235(d)  Secondary  fixed  signaling 
operations. 

90.238(d),  (h)  Telemetry  operations. 

90.241(a),  (c),  (d),  (e)  Radio  call  box 
operations. 

90.243(b)(1)  Mobile  relay  stations. 

90.249(a)(3)  Radio  call  box 
operations. 


Subpart  K — Standards  for  Special 
Frequencies  or  Frequency  Bands 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  K 
set  forth  special  requirements  applicable 
to  the  use  of  certain  frequencies  or 
frequency  bands. 

Need:  Tbe  rule  governs  the 
availability  and  use  of  frequencies  in  the 
421-430  MHz  band. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.273(a)  Availability  and  use  of 
frequencies  in  the  421-430  MHz  band. 

Subpart  L — Authorization  in  the  Band 
470-512  MHz  (UHF-TV  Sharing) 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  L 
governs  the  authorization  and  use  of 
frequencies  by  land  mobile  stations  in 
the  470-512  MHz  band  on  a 
geographically  shared  basis  with 
television  broadcast  stations. 

Need:  The  rule  notes  that  when 
frequencies  are  assigned  under  this  part, 
channel  loading  should,comply  with  47 
CFR  90.313. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.311(a)(3)  Frequencies. 

Subpart  M — Intelligent  Transportation 
Systems  Radio  Service 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart 
M  contains  the  rules  governing  the 
Intelligent  Transportation  Systems 
Radio  Service,  including  the  Location 
Monitoring  and  the  Dedicated  Short 
Range  Communications  Services. 

Need:  The  rules  will  assist  in 
integrating  radio-based  technologies . 
into  the  nation’s  intelligent 
transportation  systems. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.353(i)  LMS  operations  in  the 
902-928  MHz  band. 

Subpart  N — Operating  Requirements 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 


communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  N 
prescribes  general  operating 
requirements  for  stations  licensed  under 
this  part. 

Need:  The  rules  note  what  uses  are 
prohibited;  rules  governing  interstation 
communications;  operation  of  mobile 
station  units  not  under  the  control  of  the 
licensee;  and  station  identification 
procedures. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.415(b)  Prohibited  uses. 

90.417(b)  Interstation 
communication. 

90.419(a)  Points  of  communication. 

90.421(a)  Operation  of  mobile 
station  units  not  under  the  control  of  the 
licensee. 

90.425(a)  Station  identification. 

Subpart  P — Paging  Operations 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  P 
sets  forth  the  technical  and  operational 
requirements  for  certain  paging 
operations  with  the  Private  Land  Mobile 
Radio  service,  including  one-way  paging 
operations  in  the  private  services;  one¬ 
way  paging  operations  in  the  806-824/ 
851-869  MHz  and  896-901/935-940 
MHz  bands;  paging  operations  on 
exclusive  channels  in  the  929-930  MHz 
band;  and  paging  operations  on  shared 
channels  in  the  929-930  MHz  band. 

Need:  The  rule  establishes 
administrative,  technical,  and 
operational  conditions  under  which  a 
paging  licensee  can  operate  on  the  929- 
930  MHz  band  exclusive  channels. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
and  332. 

Section  Number  and  Title: 

90.493  Paging  operations  on 
exclusive  channels  in  the  929-930  MHz 
band. 

Subpart  T — Regulations  Governing 
Licensing  and  Use  of  Frequencies  in 
the  220-222  MHz  Band 

Brief  Description:  Tbe  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  tbe  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart  T 
sets  forth  the  administrative, 
operational,  and  technical  rules 
governing  licensing  and  use  of 
frequencies  in  the  220-222  MHz  Band, 
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including  eligibility,  frequency  and 
channel  availability,  permissible 
operations,  frequency  selection  and 
assignment,  and  construction 
requirements. 

Need:  The  rules  assist  applicants  and 
licensees  in  understanding  the 
requirements  and  various  obligations  in 
order  to  operate  in  the  220-222  MHz 
band,  including  what  types  of 
operations  are  allowed;  the  conditions 
under  which  a  licensee  can  reasonably 
expect  its  license  to  be  renewed;  where 
and  under  what  conditions  they  may 
operate;  and  various  build-out 
requirements. 

Legal  Basis:  47  U.S.C.  154, 161,  303, 
and  332. 

Section  Number  and  Title: 

90.709(e)  Special  limitations  on 
amendment  of  applications  and  on 
assignment  or  transfer  of  authorizations 
licensed  under  this  subpart. 

90.733(d),  (e)-(i)  Permissible 
operations. 

90.743  Renewal  expectancy. 

90.761  EA  and  Regional  licenses. 

90.763  EA,  Regional  and  nationwide 
system  operations. 

90.76.5  Licenses  term  for  Phase  II 
licenses. 

90.767  Construction  and 
implementation  of  EA  and  Regional 
licenses. 

90.769  Construction  and 
implementation  of  Phase  II  nationwide 
licenses. 

90.771  Field  strength  limits. 

Subpart  W — Competitive  Bidding 
Procedures  for  the  220  MHz  Service 

Brief  Description:  The  part  90  rules 
state  the  conditions  under  which  radio 
communications  systems  may  be 
licensed  and  used  in  the  Public  Safety, 
Industrial/Business  Radio  Pool,  and 
Radiolocation  Radio  Services.  Subpart 
W  sets  forth  the  rules  governing  the  u.se 
of  competitive  bidding  to  resolve 
mutually  exclusive  220  MHz 
applications  for  initial  licenses. 

Need:  These  rules  are  needed  to 
implement  the  Commission’s 
competitive  bidding  authority  under  47 
U.S.C.  309(j).  The  provisions  in  47  CFR 
90.1017,  90.1021  and  90.1023  are 
necessary  to  administer  the 
Commission’s  designated  entity 
program  under  which  small  businesses 
meeting  certain  eligibility  criteria  may 
receive  bidding  credits  on  their  winning 
bids. 

Legal  Basis:  47  U.S.C.  154,  161,  303, 
309,  and  332. 

Section  Number  and  Title: 

90.1001  220  MHz  service  subject  to 

competitive  bidding. 

90.1017  Bidding  credits  for  small 
businesses  and  very  small  businesses. 


90.1019  Eligibility  for  partitioned 
licenses. 

90.1021  Definitions  concerning 
competitive  bidding  process, 

90.1023  Records  maintenance  and 
definitions. 

90.1025  Limitations  on  settlements. 

PART  95— PERSONAL  RADIO 
SERVICES 

Subpart  B — Family  Radio  Service 
(FRS) 

Brief  Description:  The  part  95  rules 
govern  the  Personal  Radio  Services, 
including  the  General  Mobile  Radio 
Service,  Family  Radio  Service,  Radio 
Control  Radio  Service,  Citizens  Band 
Radio  Service,  218-219  MHz  Service, 
Low  Power  Radio  Service,  Wireless 
Medical  Telemetry  Service,  Medical 
Implant  Communications  Service,  and 
Multi-Use  Radio  Service.  Subpart  B 
applies  to  the  Family  Radio  Service,  a 
very  short  distance,  unlicensed,  two- 
way  voice  radio  service  in  the  Ultra 
High  Frequency  (UHF)  portion  of  the 
radio  spectrum. 

Need:  The  rule  alerts  any  party 
operating  or  intending  to  operate  an  FRS 
station  in  certain  areas  of  Puerto  Rico  to 
be  aware  of  potential  interference  that 
station  operations  may  cause  the 
Arecibo  Observatory. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

95.192(d)  (FRS  Rule  2) 

■  Authorized  locations. 

Subpart  C — Radio  Control  (R/C)  Radio 
Service 

Brief  Description:  The  part  95  rules 
govern  the  Personal  Radio  Services, 
including  the  General  Mobile  Radio 
Service,  Family  Radio  Service,  Radio 
Control  Radio  Service,  Citizens  Band 
Radio  Service,  218-219  MHz  Service, 
Low  Power  Radio  Service,  Wireless 
Medical  Telemetry  Service,  Medical 
Implant  Communications  Service,  and 
Multi-Use  Radio  Service.  Subpart  C 
applies  to  the  Radio  Control  (R/C)  radio 
service,  a  private,  one-way,  short 
distance  non-voice  communications 
service  for  the  operation  of  devices  at 
remote  locations. 

Need:  The  subpart  provides  a  radio 
service  to  meet  the  needs  of  licensees 
requiring  private,  one-way,  short- 
distance  non-voice  communications  to 
operate  devices  at  remote  locations.  The 
rule  alerts  any  party  operating  or 
intending  to  operate  an  R/C  station  in 
certain  areas  of  Puerto  Rico  to  be  aware 
of  potential  interference  that  station 
operations  may  cause  the  Arecibo 
Observatory. 

Legal  Basis:  47  U.S.C.  154  and  303. 


Section  Number  and  Title: 

95.206(c)  (R/C  Rule  6)  Are  there  any 
special  restrictions  on  the  location  of 
my  R/C  station? 

Subpart  D — Citizens  Band  (CB)  Radio 
Service 

Brief  Description:  The  part  95  rules 
govern  the  Personal  Radio  Services, 
including  the  General  Mobile  Radio 
Service,  Family  Radio  Service,  Radio 
Control  Radio  Service,  Citizens  Band 
Radio  Service,  218—219  MHz  Service, 
Low  Power  Radio  Service,  Wireless 
Medical  Telemetry  Service,  Medical 
Implant  Communications  Service,  and 
Multi-Use  Radio  Service.  Subpart  D 
applies  to  the  Citizens  Band  (CB)  Radio 
Services,  private  two-way,  short- 
distance  voice  communications  services 
for  personal  or  business  activities  of  the 
general  public.  The  CB  Radio  Services 
include  the  Family  Radio  Service;  the 
Low  Power  Radio  Service;  the  Medical 
Implant  Communications  Service;  the 
Wireless  Medical  Telemetry  Service;  the 
Multi-Use  Radio  Service;  and  the 
Dedicated  Short-Range  Communications 
On-Board  Units. 

Need:  The  rule  alerts  any  party 
operating  or  intending  to  operate  a  CB 
station  in  certain  areas  of  Puerto  Rico  to 
be  aware  of  potential  interference  that 
station  operations  may  cause  the 
Arecibo  Observatory. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

95.405(d)  (CB  Rule  5)  Where  may  I 
operate  my  CB  station? 

Subpart  G — Low  Power  Radio  Service 
(LPRS) 

Brief  Description:  The  part  95  rules 
govern  the  Personal  Radio  Services, 
including  the  General  Mobile  Radio 
Service,  Family  Radio  Service,  Radio 
Control  Radio  Service,  Citizens  Band 
Radio  Service,  218-219  MHz  Service, 
Low  Power  Radio  Service,  Wireless 
Medical  Telemetry  Service,  Medical 
Implant  Communications  Service,  and 
Multi-Use  Radio  Service.  Subpart  G 
applies  to  the  Low  Power  Radio  Service, 
a  low  power  radio  service  sharing  use  of 
the  216-217  MHz  band.  Subpart  G 
applies  to  the  Low  Power  Radio  Service 
(LPRS),  a  private,  short-distance 
communication  service  providing 
auditory  assistance  to  persons  with 
disabilities,  persons  who  require 
language  translation,  and  persons  in 
educational  settings,  health  care 
assistance  to  the  ill,  law  enforcement 
tracking  in  cooperation  with  law 
enforcement,  and  point-to-point  control 
commuriications  for  automated  Marine 
Telecommunications  System  coast 
stations. 
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Need:  The  rule  alerts  any  party 
operating  or  intending  to  operate  a  LPRS 
station  in  certain  areas  of  Puerto  Rico  to 
be  aware  of  potential  interference  that 
station  operations  may  cause  the 
Arecibo  Observatory. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

95.1003(c)  Authorized  locations. 

PART  97— AMATEUR  RADIO  SERVICE 
Subpart  A — General  Provisions 

Brief  Description:  The  part  97  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  amateur  radio 
service.  Subpart  A  contains 
administrative,  technical,  and 
operational  requirements  for  use  of  the 
spectrum  and  equipment  in  the  amateur 
radio  service. 

Need:  The  rules  provide  guidance  on 
the  acquisition  of,  and  administrative 
parameters  for,  a  special  event  call  sign, 
and  advises  amateur  licensees  on  steps 
they  must  take  to  minimize  human 
exposure  to  elevated  radio  frequency 
electromagnetic  field  levels. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

97.3(a)(ll)(iii)  Definitions. 

97.13(c)  and  (c)(1)  Restrictions  on 
station  location. 

Subpart  B — Station  Operation 
Standards 

Brief  Description:  The  part  97  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  amateur  radio 
service.  Subpart  B  sets  forth  the  general 
operational  standards  for  licensees 
operating  in  the  amateur  radio  service, 
including  station  licensees 
responsibilities:  control  operator  duties; 
reciprocal  operating  authority;  station 
control;  authorized  and  prohibited 
transmissions;  station  identification: 
and  restricted  operations. 

Need:  The  rule  is  needed  to  alert 
licensees  that,  in  conjunction  with  a 
special  event,  they  may  substitute  a 
special  event  call  sign  for  their  regular 
assigned  call  sign. 

Legal  Basis:  A7  U.S.C.  154  and  303. 

Section  Number  and  Title: 

97.119(d)  Station  identification. 

Subpart  C — Special  Operations 

Brief  Description:  The  part  97  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  amateur  radio 
service.  Subpart  C  applies  to  special 
operations  in  the  amateur  service, 
including  auxiliary,  beacon,  repeater 


space,  earth,  and  space  telecommand 
stations. 

Need:  The  rule  alerts  certain  licensees 
operating  in  Puerto  Rico  that,  prior  to 
establishing  a  repeater  station  in 
proximity  to  the  Arecibo  Observatory, 
they  must  notify  the  Observatory  of 
such  action. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

97.205(h)  Repeater  station. 

Subpart  F — Qualifying  Examination 
Systems 

Brief  Description:  The  part  97  rules 
set  forth  the  conditions  under  which 
portions  of  the  radio  spectrum  are  made 
available  and  licensed  for  amateur  radio 
service.  Subpart  F  details  the  qualifying 
standards  an  applicant  must  meet  in 
order  to  become  licensed  in  the  amateur 
radio  service. 

Need:  The  rule  details  certain  criteria 
for  selecting  a  volunteer  examiner  (VE). 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title:  . 

97.513  VE  session  manager 
requirements. 

PART  101— FIXED  MICROWAVE 
SERVICES 

Subpart  B — Applications  and  Licenses 

Brief  Description:  The  part  101  rules 
prescribe  the  manner  in  which  portions 
of  the  radio  spectrum  may  be  made 
available  for  private  operational, 
common  carrier,  24  GHz  Service  and 
Local  Multipoint  Distribution  Service 
fixed,  microwave  operations  that  require 
transmitting  facilities  on  land  or  in 
specified  offshore  coastal  areas  within 
the  continental  shelf.  Subpart  B  sets 
forth  the  rules  governing  the  licensing 
and  operations  of  those  fixed  microwave 
operations  subject  to  part  101. 

Need:  The  iaentified  rules  are 
necessary  to  define  the  general  filing 
requirements  for  licensees  in  the  Local 
Multipoint  Distribution  Service  and  for 
public  safety  licensees,  and  to  provide 
specific  procedures  for  the  licensing, 
operation,  and  modification  of  facilities 
in  the  Local  Multipoint  Distribution 
Service. 

Legal  Basis:  4:7  U.S.C.  151,  154,  157, 
301,  303,  307,  and  316. 

Section  Number  and  Title: 

101.21(g)  Technical  content  of 
applications. 

101.31(a)(3)  Temporary  and 
conditional  authorizations. 

101.61  Certain  modifications  not 
requiring  prior  authorization  in  the 
Local  Multipoint  Distribution  Service 
and  24  GHz  Service. 

101.77(a)(1)  Public  safety  licensees 
in  the  1850-1990  MHz,  2110-2150 
MHz,  and  2160-2200  MHz  bands. 


Subpart  C — Technical  Standards 

Brief  Description:  The  part  101  rules 
prescribe  the  manner  in  which  portions 
of  the  radio  spectrum  may  be  made 
available  for  private  operational, 
common  carrier,  24  GHz  Service  and 
Local  Multipoint  Distribution  Service 
fixed,  microwave  operations  that  require 
transmitting  facilities  on  land  or  in 
specified  offshore  coastal  areas  within 
the  continental  shelf.  Subpart  C  sets 
forth  the  technical  requirements  for 
such  services. 

Need:  The  identified  rules  are 
necessary  to  assign  frequencies  for 
LMDS  system*  on  a  BTA  service  area 
basis,  clarify  that  the  assigned  spectrum 
may  be  subdivided  as  desired  by  the 
licensee,  and  provide  specific  frequency 
coordination  procedures  applicable  to 
the  operation  of  such  systems  on  the 
assigned  frequencies. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

101.103(g)-(h)  Frequency 
coordination  procedures. 

101.147(t)  Frequency  assignments. 

Subpart  L — Local  Multipoint 
Distribution  Service 

Brief  Description:  The  part  101  rules 
prescribe  the  manner  in  which  portions 
of  the  radio  spectrum  may  be  made 
available  for  private  operational, 
common  carrier,  24  GHz  Service  and 
Local  Multipoint  Distribution  Service 
fixed,  microwave  operations  that  require 
transmitting  facilities  on  land  or  in 
specified  offshore  coastal  areas  within 
the  continental  shelf.  Subpart  L  sets 
forth  specific  rules  pertaining  to  the 
Local  Multipoint  Distribution  Service. 

Need:  The  identified  rules  are 
necessary  to  define  requirements  and 
procedures  specific  to  the  licensing  and 
operation  of  LMDS  systems. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title: 

101.1001  Eligibility. 

101.1005  Frequencies  available. 

101.1007  Geographic  service  areas 
and  number  of  licenses. 

101.1009  System  operations. 

101.1011  Construction  requirements 
and  criteria  for  renewal  expectancy. 

101.1013  Permissible 
communications  services. 

101.1017  Requesting  regulatory 
status. 

Subpart  M — Competitive  Bidding 
Procedures  for  LMDS 

Brief  Description:  The  part  101  rules 
prescribe  the  manner  in  which  portions 
of  the  radio  spectrum  may  be  made 
available  for  private  operational, 
common  carrier,  24  GHz  Service  and 
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Local  Multipoint  Distribution  Service 
(LMDS)  fixed,  microwave  operations 
that  require  transmitting  facilities  on 
land  or  in  specified  offshore  coastal 
areas  within  the  continental  shelf. 
Subpart  M  sets  forth  the  rules  governing 
the  use  of  competitive  bidding  to 
resolve  mutually  exclusive  LMDS 
applications  for  initial  licenses. 

Need:  These  rules  are  needed  to 
implement  the  Commission’s 
competitive  bidding  authority  under  47 
U.S.C.  309(j).  The  provisions  in  47  CFR 
101.1107,  101.1109  and  101.1112  are 
necessary  to  administer  the 
Commission’s  designated  entity 
program  under  which  small  businesses 
meeting  certain  eligibility  criteria  may 
receive  bidding  credits  on  their  winning 
bids. 

Legal  Basis:  4:7  U.S.C.  154,  303,  and 
309. 

Section  Number  and  Title: 

101.1101  LMDS  service  subject  to 
competitive  bidding. 

101.1107  Bidding  credits  for  very 
small  businesses,  small  businesses,  and 
entrepreneurs. 

101.1109  Records  maintenance. 

101.1111  Partitioning  and 
disaggregation. 

101.1112  Definitions. 

[FR  Doc.  E8-31007  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  No.  03-123;  WC  Docket  No. 
05-196;  FCC  08-275] 

Telecommunications  Relay  Services, 
Speech-to-Speech  Services,  E91 1 
Requirements  for  iP-Enabied  Service 
Providers 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  addressed 
several  issues  relating  to  the 
Commission’s  Internet-based  TRS 
Order,  which  adopted  a  system  to  assign 
users  of  Internet-based 
Telecommunications  Relay  Service 
(TRS),  specifically  Video  Relay  Service 
(VRS)  and  Internet-Protocol  (IP)  Relay, 
ten-digit  numbers  linked  to  the  North 
American  Numbering  Plan  (NANP). 
DATES:  Effective  December  31,  2008, 
except  for  the  information  collection 
requirements  contained  in  §  64.605  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  The  Federal  Communications 
Commission  (Commission)  will  publish 


a  document  in  the  Federal  Register 
announcing  the  effective  date  for  the 
information  collections  in  this  section. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Dever,  Wireline  Competition 
Bureau,  (202)  418-1578. 

For  additional  information  concerning 
the  Paperwork  Reduction  Act 
information  collection  requirements 
contained  in  this  document  contact 
Judith  B.  Herman  at  (202)  418-0214,  or 
via  the  Internet  at  PRA@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  and  Order  on 
Reconsideration  (Order)  in  CG  Docket 
No.  03-123,  and  WC  Docket  Nos.  05- 
196,  adopted  December  19,  2008,  and 
released  December  19,  2008.  The  text  of 
this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission’s  duplicating  contractor. 
Best  Copy  and  Printing,  Inc.,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (800) 
378-3160  or  (202)  863-2893,  facsimile 
(202)  863-2898,  or  via  e-mail  at 
www.bcpiweb.com.  It  is  also  available 
on  the  Commission’s  Web  site  at 
h  Up :// www.fcc.gov. 

In  addition  to  filing  comments  with 
the  Office  of  the  Secretary,  a  copy  of  any 
comments  on  the  Paperwork  Reduction 
Act  information  collection  requirements 
contained  herein  should  be  submitted  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
B441,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
PRA@fcc.gov. 

The  Commission  will  send  a  copy  of 
this  Order  in  a  report  to  be  sent  to 
Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

Final  Paperwork  Reduction  Act  of  1995 
Analysis 

This  Order  contains  new  or  modified 
information  collection  requirements. 
The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  to 
comment  on  the  information  collection 
requirements  contained  in  this  R&O  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  In 
addition,  the  Commission  notes  that 
pursuant  to  the  Small  Business 


Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3506(c)(4), 
the  Commission  previously  sought 
specific  comment  on  how  the 
Commission  might  “further  reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees.’’ 

In  this  Order,  the  Commission 
assessed  the  effects  of  imposing  a 
requirement  that  Internet-based  TRS 
providers  institute  procedures  to  verify 
the  accuracy  of  registration  information. 
The  Commission  took  steps  to  minimize 
the  information  collection  burden  for 
small  business  concerns,  including 
those  with  fewer  than  25  employees.  For 
example,  Internet-based  TRS  providers 
may  choose  their  use  of  verification 
procedures.  Indeed,  the  Commission 
only  required  that  Internet-based  TRS 
providers  implement  a  reasonable 
means  of  verifying  registration  and 
eligibility  information  that  is  not  unduly 
burdensome.  Moreover,  tbe  Commission 
concluded  that  all  Internet-based  TRS 
providers,  including  small  entities,  will 
be  eligible  to  receive  compensation  from 
the  Interstate  TRS  Fund  for  their 
reasonable  costs  of  complying  with  the 
verification  requirements  adopted  in  the 
Order.  These  measures  should 
substantially  alleviate  any  burdens  on 
businesses  with  fewer  than  25 
employees. 

Synopsis  of  the  Report  and  Order 

1.  In  this  Order,  the  Commission 
addresses  several  issues  relating  to  the 
Internet-based  TRS  Order,  73  FR  41286, 
July  18,  2008,  which  adopted  a  system 
to  assign  users  of  Internet-based 
Telecommunications  Relay  Service 
(TRS),  specifically  Video  Relay  Service 
(VRS)  and  Internet-Protocol  (IP)  Relay, 
ten-digit  numbers  linked  to  tbe  North 
American  Numbering  Plan  (NANP).  The 
Commission  determined  that  the 
numbering  system  will  ensure  that  VRS 
and  IP  Relay  users  (collectively 
“Internet-based  TRS  users’’)  can  be 
called  in  the  same  manner  that  voice 
telephone  users  are  called — using  a 
standard  ten-digit  telephone  number — 
and  that  emergency  calls  placed  by 
Internet-based  TRS  users  will  be  routed 
directly  and  automatically  to 
appropriate  emergency  services 
authorities  by  the  Internet-based  TRS 
providers.  The  Commission  mandated 
that  the  new  numbering  and  emergency 
call  handling  plan  be  implemented  by 
December  31,  2008.  In  an  accompanying 
Further  Notice  of  Proposed  Rulemaking 
(Further  NPRM),  73  FR  41307,  July  18, 
2008,  the  Commission  sought  comment 
on  additional  issues  relating  to  the 
implementation  of  the  ten-digit 
numbering  plan  and  emergency  call 
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handling  requirements  for  Internet- 
based  TRS. 

2.  The  Order  addresses  issues  critical 
to  ensuring  a  successful  transition  to 
ten-digit  numbering  by  December  31, 
2008.  Specifically,  the  Commission 
addresses  911  implementation  issues, 
the  timing  for  user  registration,  use  of 
toll  free  numbers  for  Internet-based  TRS 
service,  eligibility  requirements  and 
verification  procedures,  assignment  of 
telephone  numbers,  and  numbering  cost 
issues.  The  Commission  also  addresses 
a  petition  for  reconsideration  filed  by 
CSDVRS,  GoAmerica,  Viable,  and  Snap; 
a  petition  for  clarification  filed  by 
CSDVRS;  a  petition  for  reconsideration 
and  clarification  filed  by  Sorenson 
regarding  911  and  E911  issues;  a 
petition  for  limited  waiver  filed  by 
Sorenson  regarding  the  use  of  “proxy” 
and  “alias”  numbers,  and  a  petition  for 
clarification  filed  by  NENA  and  the 
Association  of  Public-Safety 
Communications  Officials  International 
(APCO)  concerning  the  types  of 
information  a  VRS  communications 
assistant  may  provide  to  emergency 
personnel  when  relaying  an  emergency 
VRS  call. 

3.  Title  IV  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  requires 
the  creation  of  a  nationwide  TRS 
program  to  allow  persons  with  hearing 
and  speech  disabilities  access  to  the 
nation’s  telephone  network.  TRS  must 
be  available  to  the  extent  possible  and 
in  the  most  efficient  manner,  and  must 
offer  telephone  system  access  that  is 
“functionally  equivalent”  to  voice 
telephone  services,  as  reflected  in  the 
TRS  mandatory  minimum  standards. 
The  functional  equivalency  standard 
serves  as  the  benchmark  in  determining 
the  services  and  features  TRS  providers 
must  offer  to  consumers.  In  some 
circumstances,  TRS  equipment  also 
permits  persons  with  hearing 
disabilities  to  communicate  directly 
with  each  other  (i.e.,  point-to-point 
calls). 

4.  When  Congress  adopted  section 
225,  relay  calls  were  placed  using  a  text 
telephone  device  (TTY)  connected  to 
the  Public  Switched  Telephone  Network 
(PSTN).  Since  then,  the  Commission  has 
recognized  new  forms  of  TRS,  including 
Internet-based  forms  of  TRS  such  as 
VRS,  IP  Relay,  and  IP  CTS.  Because 
Internet-based  relay  services  have  not 
been  linked  to  a  uniform  telephone 
numbering  scheme  and,  instead,  have 
used  shifting  (or  “dynamic”)  IP 
addresses,  there  has  been  no  consistent 
means  by  which  to  reach  an  Internet- 
based  TRS  user.  Also,  because  IP 
addresses  have  not  necessarily 
correlated  to  an  Internet-based  TRS 
user’s  geographic  location,  there  has 


been  no  consistent  means  by  which  an 
Internet-based  TRS  provider  can 
directly  and  automatically  route  an 
Internet-based  TRS  emergency  call  to  an 
appropriate  public  safety  answering 
point  (PSAP). 

5.  The  Internet-based  TRS  Order 
addressed  both  of  these  issues.  First,  to 
ensure  that  voice  telephone  users  can 
call  a  VRS  or  IP  Relay  user  gimply  by 
dialing  a  ten-digit  number,  i.e.,  in  the 
same  manner  that  they  would  call 
another  voice  telephone  user,  the 
Commission  required  Internet-based 
TRS  providers  to  assign  NANP 
telephone  numbers  to  persons  who  use 
their  service.  The  Commission 
determined  that  Internet-based  TRS 
users  should  obtain  telephone  numbers 
directly  from  an  Internet-based  TRS 
provider,  given  that  such  a  process  is 
functionally  equivalent  to  the  process 
by  which  voice  telephone  subscribers 
obtain  telephone  numbers.  The 
Commission  also  determined  that  to 
obtain  a  telephone  number,  an  Internet- 
based  TRS  user  must  register  with  his  or 
her  selected  (or  “default”)  Internet- 
based  TRS  provider.  In  addition,  the 
Commission  extended  its  local  number 
portability  (LNP)  obligations  to  Internet- 
based  TRS  providers,  so  that  the  full 
array  of  obligations  relating  to  the 
porting  of  numbers  firom  one  service 
provider  to  another  will  apply  when  an 
Internet-based  TRS  user  wishes  to  port 
his  or  her  telephone  number  to  a  new 
default  provider. 

6.  To  make  it  possible  for  providers  to 
route  a  call  from  a  voice  telephone  user 
to  a  VRS  or  IP  Relay  user,  using  the  TRS 
user’s  ten-digit  telephone  number,  the 
Commission  adopted  a  central 
numbering  directory  mechanism  that 
maps  the  Internet-based  TRS  user’s  ten¬ 
digit  NANP  telephone  number  to  the 
current  Internet  address  of  his  or  her 
end  device.  The  Commission  concluded 
that  Internet-based  TRS  providers 
would  provision  routing  information 
directly  to  the  central  numbering 
directory  on  behalf  of  their  registered 
users.  The  Commission  also  determined 
that  this  routing  information  will  be  in 
the  form  of  a  Uniform  Resource 
Identifier  (URI).  A  telephone  number 
assigned  for  IP  Relay  use  will  have  an 
associated  URI  containing  a  domain 
name  and  user  name,  and  a  telephone 
number  assigned  for  VRS  use  will  have 
an  associated  URI  containing  an  IP 
address  and  device-specific  protocol 
information.  The  Commission  further 
determined  that  building,  maintaining, 
and  operating  the  central  numbering 
directory  would  best  be  accomplished 
by  a  neutral  third  party  administrator 
under  contract  with  the  Commission 
and  compensated  through  the  Interstate 


TRS  Fund  (Fund).  The  Commission 
concluded  that,  for  security  reasons, 
only  Internet-based  TRS  providers 
should  be  authorized  to  query  the 
central  numbering  directory  for  the 
purpose  of  obtaining  information  from 
the  numbering  directory  to  complete 
calls. 

7.  Second,  to  ensure  that  Internet- 
based  TRS  users  can  make  emergency 
calls  that  will  be  directly  and 
automatically  routed  to  the  appropriate 
PSAP,  the  Commission  required  that 
Internet-based  TRS  providers,  prior  to 
the  initiation  of  service,  obtain 
consumer  location  information  from 
each  of  their  registered  users.  Further, 
the  Commission  required  each  Internet- 
based  TRS  provider  to  transmit  all  911 
calls  to  the  PSAP,  designated  statewide 
default  answering  point,  or  appropriate 
local  emergency  authority  that  services 
the  caller’s  Registered  Location  and  that 
has  been  designated  for 
telecommunications  carriers  under  the 
Commission’s  part  64  rules.  Each  such 
911  call  must  carry  a  call  back  number, 
the  name  of  the  relay  provider,  the 
communications  assistant’s  (CA’s)  » 
identification  number,  and  the  caller’s 
Registered  Location.  The  Commission 
further  instructed  that  such  calls  must 
be  routed  through  the  use  of  ANI  (or 
pseudo- ANI,  if  necessary)  via  the 
dedicated  Wireline  E911  Network,  and 
the  Registered  Location  must  be 
available  from  or  through  the  ALI 
Database.  The  Commission  made  clear 
that  Internet-based  TRS  providers  may 
not  fulfill  their  911  obligations  by 
routing  911  calls  to  ten-digit  NT*A-NXX 
numbers  (so  called  “administrative 
numbers”)  of  PSAPs  where  a  selective 
router  is  utilized. 

8.  In  the  Further  NPRM,  the 
Commission  sought  comment  on 
fourteen  different  issues  relating  to  the 
assignment  and  administration  of  ten¬ 
digit  telephone  numbers  for  Internet- 
based  TRS.  Specifically,  the 
Commission  sought  comment  bn:  (1) 
Certain  peripheral  issues  concerning  the 
proper  handling  of  911  calls  placed  via 
Internet-based  TRS;  (2)  registration 
period:  (3)  the  eligibility  of  Internet- 
based  TRS  users  to  receive  multiple 
telephone  numbers;  (4)  the  use  of  toll- 
free  numbers;  (5)  what  steps  the 
Commission  should  take,  if  any,  to 
facilitate  implementation  of  standards- 
based  signaling  between  service 
providers;  (6)  the  assignment  of  a  single 
telephone  number  to  multiple  services; 
(7)  multi-line  telephone  systems;  (8) 
eligibility  to  obtain  Internet-based  TRS 
telephone  numbers;  (9)  the  regulatory 
treatment  of  IP  CTS;  (10)  additional 
security  measures  designed  to  ensure 
the  integrity  of  the  TRS  system  and 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


79685 


Internet-based  TRS  equipment  and 
networks:  (11)  verification  of 
registration:  (12)  application  of  the  anti¬ 
slamming  rules  to  protect  relay 
consumers  against  unauthorized  default 
provider  changes:  (13)  the  extent  to 
which  the  CPNI  rules  should  apply  to 
Internet-based  TRS  providers:  and  (14) 
whether,  and  to  what  extent,  in 
connection  with  the  compensation  of 
Internet-based  TRS  providers  for  their 
reasonable  actual  costs  of  complying 
with  the  Internet-based  TRS  Order,  the 
costs  of  acquiring  numbers,  and  porting 
fees,  should  be  passed  on  to  Internet- 
based  TRS  users.  The  Commission 
received  numerous  comments  on  these 
issues. 

9.  On  August  15,  2008,  CSDVRS, 
GoAmerica,  Viable  and  Snap  filed  a 
petition  seeking  reconsideration  and 
clarification  of  the  Commission’s 
Internet-based  TRS  Order  with  respect 
to  the  obligations  of  default  and  former 
default  providers  to  route  consumer 
information.  The  petitioners  request  that 
the  Commission  revise  its  rule  to  allow 
the  consumer  either  (1)  to  continue  to 
use  the  devices  once  they  have  ported 
their  number  with  the  understanding 
that  their  routing  information  will 
continue  to  be  provisioned  by  the 
original  provider  that  supplied  the 
device  or  (2)  to  acquire  a  new  device 
from  the  new  default  provider.  Sorenson 
filed  an  opposition  to  the  Petition  for 
Reconsideration  and  the  TDI  Coalition 
and  Hamilton  filed  comments  in 
response  to  the  Petition  for 
Reconsideration.  CSDVRS  and 
GoAmerica  fited  replies  to  Sorenson’s 
opposition  to  the  Petition  for 
Reconsideration. 

10.  On  August  15,  2008,  CSDVRS  also 
filed  a  petition  seeking  clarification  that 
the  Commission’s  rules  require  VRS 
providers  to  provide  fully  interoperable 
relay  service.  CSDVRS  requests  that  the 
Commission  clarify  that  every  VRS 
provider  has  an  obligation  to  ensure  that 
it  is  as  easy  for  a  VRS  user  to  place 
outbound  calls  via  competing  providers 
as  it  is  to  place  outbound  calls  via  the 
user’s  default  provider!  Sorenson  filed 
an  opposition  to  CSDVRS’s  Petition  for 
Clarification  and  CSDVRS  and 
GoAmerica  filed  replies  to  Sorenson’s 
opposition. 

11.  On  August  18,  2008,  Sorenson 
filed  a  petition  for  reconsideration  and 
clarification  seeking  the  Commission  to: 
(1)  Allow  the  continued  use  of  “proxy” 
numbers:  (2)  recognize  that  911  calls 
must  be  routed  over  administrative  lines 
in  certain  circumstances:  and  (3)  clarify 
the  date  by  which  E911  must  be  fully 
implemented.  The  TDI  Coalition  filed 
an  opposition  to  Sorenson’s  Petition  for 
Reconsideration  and  the  Joint 


Responders  filed  a  partial  opposition. 
AT&T  filed  reply  comments.  On 
September  30,  2008,  Sorenson  filed  a 
petition  for  limited  waiver  of  the 
prohibition  on  the  use  of  “proxy”  and 
“alias”  numbers.  CSDVRS,  GoAmerica, 
Hamilton  Relay,  and  TDI  Coalition  filed 
oppositions  to  Sorenson’s  petition  for 
limited  waiver.  Sorenson  filed  a  reply  to 
the  oppositions. 

12.  On  October  24,  2008,  NENA  and 
APCO  filed  a  request  for  clarification 
that  the  Commission’s  rule  governing 
the  non-disclosure  by  a  CA  of  the 
content  of  a  relayed  conversation  does 
not  prohibit  a  VRS  CA,  when  relaying 
an  emergency  call,  from  disclosing 
background  visual  and  auditory 
information  to  emergency  personnel. 
Sorenson  and  the  TDI  Coalition  filed  ex 
partes  in  support  of  this  request. 

A.  911  Issues 

13.  911  Calls  and  the  Call  Completion 
Rule.  The  Commission’s  rules  require 
Internet-based  TRS  providers  to  use  a 
system  that  ensures  that  the  provider 
will  answer  an  incoming  emergency  call 
before  other  non-emergency  calls,  i.e., 
that  the  provider  will  prioritize 
emergency  calls  and  move  them  to  the 
top  of  the  queue.  In  the  Further  NPRM, 
the  Commission  sought  comment  on 
whether,  as  an  additional  step  to  ensure 
the  prompt  handling  of  emergency  calls, 
the  call  completion  rule  should  be 
modified  so  that  if  an  Internet-based 
TRS  provider’s  CA  is  handling  a  non¬ 
emergency  relay  call  and  identifies  an 
incoming  911  call  that  would  be  placed 
in  queue,  the  CA  may  terminate  the 
existing  call  to  answer  the  911  call 
immediately.  As  the  Commission  noted, 
under  the  current  call  completion  rule, 
a  CA  may  not  terminate  an  ongoing  call 
for  any  reason,  including  to  answer  a 
911  call  that  would  otherwise  wait  in  a 
queue  for  the  next  available  CA. 

14.  Based  on  the  record,  the 
Commission  concludes  that  it  should 
not  modify  the  call  completion  rule  to 
allow  CAs  to  terminate  an  existing  call 
in  order  to  answer  a  911  call.  As  several 
providers  note,  allowing  CAs  to 
terminate  a  non-emergency  call  is 
inconsistent  with  the  principle  of 
functional  equivalency  and  the  role  of 
the  CA  as  a  dial  tone.  Moreover,  the 
assumption  that  the  CA  would  be 
terminating  a  call  to  answer  a  call  that 
is  more  urgent  may,  in  fact,  not  always 
be  true.  As  Sprint  Nextel  notes,  a  call 
between"  a  patient  and  her  doctor  might 
be  terminated  to  answer  an  emergency 
call  that  presents  less  life-threatening 
issues.  Further,  several  providers  note 
that  there  is  little  evidence  in  the  record 
to  demonstrate  that  911  calls  made  to 
Internet-based  TRS  providers  have  been 


substantially  delayed,  or  that  there  is 
otherwise  any  compelling  reason  to 
modify  the  current  call  completion  rule, 
particularly  in  view  of  the  requirement 
that  providers  prioritize  incoming  911 
calls.  For  these  reasons,  the  Commission 
declines  to  modify  our  rules  to  permit 
CAs  to  terminate  existing  calls  to 
answer  911  calls.  The  Commission  will 
revisit  this  issue  in  the  future,  however, 
if  it  receives  information  that, 
notwithstanding  the  emergency  call 
prioritization  rule,  emergency  callers 
have  had  to  wait  more  than  a  minimal 
amount  of  time  to  reach  a  CA. 

15.  Prioritization  of  ‘‘Call  Backs"  If 
91 1  Call  is  Disconnected.  As  noted 
above,  in  the  Interim  Emergency  Call 
Handling  Order,  the  Commission 
required  providers  to  implement  a 
system  to  ensure  that  incoming 
emergency  calls  are  answered  before 
other  non-emergency  calls  so  that  an 
emergency  caller  does  not  have  to  wait 
in  a  queue  for  the  next  available  CA. 

The  interim  rules  also  require  the  CA  to 
give  the  emergency  personnel,  at  the 
beginning  of  the  call,  the  CA’s  callback 
number  so  that  the  emergency  personnel 
can  call  back  the  CA  if  the  call  gets 
disconnected.  The  latter  rule  was 
superseded  by  the  Internet-based  TRS 
Order,  which  requires,  effective 
December  31,  2008,  that  the  CA  give  the 
emergency  personnel  the  caller’s  ten¬ 
digit  number,  rather  than  the  CA’s  call 
back  number. 

16.  As  the  Commission  stated  in  the 
recent  VRS  Numbering  Waiver  Order, 
the  requirement  that  VRS  providers 
implement  a  system  to  ensure  that  all 
incoming  emergency  calls  are 
prioritized  and  do  not  have  to  wait  in 
a  queue  also  applies  to  callbacks  from 
the  emergency  services  personnel. 
Therefore,  the  Commission  again 
reminds  providers  that  they  must  ensure 
not  only  that  incoming  911  calls  are 
prioritized,  but  also  that  callbacks  from 
the  emergency  services  personnel  to  the 
consumer  via  the  consumer’s  ten-digit 
number  are  answered  by  the  provider 
before  non-emergency  calls. 

17.  Relay  of  Visual  and  Auditory 
Information  to  Emergency  Personnel. 
Recognizing  the  Commission’s 
commitment  to  adapt  the  Commission’s 
rules  to  “ensure  that  people  with 
disabilities  who  desire  to  use 
interconnected”  IP-enabled  services 
“obtain  access  to  E911  services,”  NENA 
and  APCO  request  clarification  that  VRS 
CAs  may,  “when  reasonably  necessary, 

*  *  *  provide  visual  information  to  a 
9-1-1  telecommunicator  that  will 
protect  the  life  of  the  caller  and/or 
others,  including  first  responders.” 
Authorizing  such  actions  would  “allow 
interpreters  to  step  in  and  describe  a 
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situation  accurately  when  the  deaf  user 
is  unable  to  do  so.”  NENA  and  APCO^ 
further  ask  that  the  Commission  clarify 
that  VRS  CAs  may  retain  records  of 
what  they  see  and  hear  during  an 
emergency  call. 

18.  The  Commission  agrees  in  part 
and  so  clarifies.  The  Commission’s  rules 
(and  the  statute)  generally  prohibit  a  CA 
from  “intentionally  altering  a  relayed 
conversation”  and  from  “keeping 
records  of  the  content  of  any 
conversation  beyond  the  duration  of  a 
call.”  The  Commission  reads  these 
provisions  to  preserve  the  content  and 
privacy  of  the  “relayed  conversation,” 
but  background  visual  and  auditory 
information  regarding  an  emergency 
that  a  CA  may  see  and  hear  during  a 
VRS  call  is  not  part  of  the 
“conversation.”  Thus  relaying 
background  visual  and  auditory 
information  to  emergency  personnel 
regarding  an  ongoing  emergency  does 
not  contravene  the  statutory  and 
regulatory  protections  for  “relayed 
conversations.”  Bolstering  the 
Commission’s  interpretation  is  the 
Commission’s  recognition  that  just  as 
emergency  personnel  garner  important 
information  from  the  sounds  they  hear 
during  an  emergency  call  with  a  hearing 
user  (the  crackling  of  a  fire,  the 
explosion  of  a  gunshot),  emergency 
personnel  may  get  functionally 
equivalent  information  from  the  sights  a 
CA  sees  during  an  emergency  call  with 
a  VRS  user  (the  flames  of  a  fire,  the 
brandishing  of  a  gun).  Allowing  a  VRS 
CA  to  relay  visual  and  auditory 
information  regarding  an  ongoing 
emergency  to  emergency  personnel 
should  help  protect  the  safety  and  lives 
of  VRS  users  and  emergency  responders. 
Thus  the  Commission  clarifies  that, 
consistent  with  the  Commission’s  rules 
and  the  Act,  a  CA  may  relay  background 
visual  and  auditory  information 
regarding  an  ongoing  emergency  to 
assist  emergency  personnel  in 
responding  to  an  emergency  VRS  call. 
Moreover,  because  of  the  importance  of 
quick  action  in  the  face  of  an  ongoing 
emergency,  the  Commission  clarifies 
that  VRS  CAs  may  retain  a  record  of 
background  visual  and  auditory 
information  regarding  an  emergency  for 
a  reasonable  time  after  an  emergency 
call  has  terminated  for  the  sole  purpose 
of  providing  that  information  to 
emergency  personnel  should  they  call 
back. 

B.  Registration  Period 

19.  In  the  Internet-based  TRS  Order, 
the  Commission  required  that  every 
Internet-based  TRS  provider  offer  its 
users  the  capability  to  register  with  that 
provider  as  the  “default  provider”  and 


provide  or  port  for  that  user  a  NANP 
telephone  number.  In  addition,  the 
Commission  required  Internet-based 
TRS  providers  to  obtain  registration 
information  from  all  new  users  and 
assign  all  new  users  a  NANP  telephone 
number.  The  Commission  explained 
that  requiring  users  to  register  and 
assigning  them  NANP  telephone 
numbers  has  benefits  that  include 
facilitating  the  effective  provision  of  911 
service.  In  the  Further  NPRM,  the 
Commission  sought  comment  on  the 
length  of  the  registration  period  during 
which  Internet-based  TRS  providers 
will  register  existing  users,  obtain  their 
initial  Registered  Location,  and  provide 
the  users  new  ten-digit  NANP  telephone 
numbers.  The  Commission  also  sought 
comment  on  whether  there  should  be  a 
cut-off  date  for  users’  registration  with 
a  default  provider. 

20.  The  Commission  received  a 
number  of  comments  on  this  issue. 
AT&T  proposes  a  three-month 
registration  period  and  a  three-month 
permissive  calling  period.  During  these 
periods,  AT&T  recommends  education 
and  outreach  efforts.  AT&T  recommends 
that  at  the  end  of  the  permissive  calling 
period,  Internet-based  TRS  providers 
cease  completing  the  non-emergency 
calls  of  unregistered  Internet-based  TRS 
users.  The  TDI  Coalition  recommends  a 
six-month  period  conditioned  on  the 
Commission  undertaking  periodic 
review  of  actual  registrations  resulting 
from  outreach  and  education  efforts  of 
the  Commission  and  Internet-based  TRS 
providers.  CSDVRS  recommends  a  12- 
month  registration  period  with  the 
requirement  that  each  VRS  provider 
submit  its  number  of  new  registrations 
on  a  quarterly  basis  to  the  Commission. 
CSDVRS  also  recommends  procedures 
to  be  put  in  place  after  the  cut-off  date 
in  which  callers  will  be  routed  to 
customer  service  to  become  registered. 

21.  Several  commenters  recommend 
no  cut-off  of  calling  capabilities  for 
unregistered  users.  NENA  claims  that 
education  of  Internet-based  TRS  users  is 
preferable  to  cutting  off  service. 
Sorenson  also  does  not  recommend  a 
cut-off  period.  Rather,  Sorenson 
recommends  promoting  registration  and 
education  about  the  benefits  of  signing 
up  with  a  default  provider,  but  not 
refusing  service  to  individuals  who 
choose  not  to  register.  GoAmerica 
recommends  that  registration  should  be 
required  to  obtain  a  ten-digit  number, 
but  not  required  to  use  Internet-based 
TRS  service,  i.e.,  users  should  not  be 
forced  to  register  if  they  do  not  want  to. 
GoAmerica  further  comments  that 
mandatory  registration  is  “contrary  to 
functional  equivalence”  as  hearing 
people  do  not  have  to  register. 


22.  As  the  Commission  stated  in  the 
Internet-based  TRS  Order,  registration  is 
essential  to  the  assignment  and  use  of 
NANP  telephone  numbers  and  has 
important  public  safety  benefits.  The 
Commission  disagrees  with  GoAmerica 
that  registration  is  contrary  to  functional 
equivalency.  For  traditional  voice 
communications  services,  users 
“register”  when  they  sign  up  for  service 
by  providing  their  name  and  address, 
and  in  the  case  of  interconnected  VoIP, 
registration  is  mandatory.  The 
Commission  repeats  that  Internet-based 
TRS  providers  must  register  eligible 
new  users' before  providing  them 
service.  For  example,  any  newly- 
provisioned  user  (i.e.,  a  user  being  sent 
a  new  device,  or  application  software 
download)  must  be  given  a  NANP 
telephone  number.  The  Commission 
also  adopts  AT&T’s  recommendation  to 
provide,  for  eligible  existing  users,  a 
three-month  registration  period 
followed  by  a  three-month  permissive 
calling  period;  during  this  six-month 
period  Internet-based  TRS  providers 
will  engage  in  consumer  education  and 
outreach  efforts. 

23.  As  noted  by  AT&T,  the  permissive 
calling  period  is  comparable  to  the 
permissive  calling  period  that  is  used  in 
area  code  relief  situations  to  provide 
flexibility  as  consumers  adapt  to  the 
new  numbering  scheme.  Accordingly, 
Internet-based  TRS  users  may  place  and 
receive  calls  via  the  method  used  before 
December  31,  2008  during  the  three- 
month  registration  and  three-month 
permissive  calling  periods.  Once  an 
Internet-based  TRS  user  obtains  a  NANP 
telephone  number,  the  user  may  still  be 
reached  by  his  or  her  “proxy”  or  “alias” 
number,  but  the  Internet-based  TRS 
provider  will  provide  a  message 
notifying  the  caller  of  the  user’s  new 
NANP  telephone  number  and  advising 
the  caller  that  after  June  30,  2009,  the 
user  may  only  be  reached  by  the  NANP 
telephone  number. 

24.  Providers  should  have  no  trouble 
getting  most  of  their  users  with  hearing 
and  speech  disabilities  registered  by  the 
three-month  target  deadline,  but  the 
permissive  calling  period  provides 
flexibility  for  a  transition  period  in  case, 
for  some  reason,  some  users  need  more 
time  to  register.  Moreover,  during  the 
permissive  calling  period,  Internet- 
based  TRS  providers  can  continue  to 
engage  in  targeted  education  and 
outreach.  As  discussed  in  our  Internet- 
based  TRS  Order,  registration  is 
necessary  for  Internet-based  TRS 
providers  to  associate  an  Internet-based 
TRS  user’s  telephone  number  with  his 
or  her  IP  address  to  allow  for  the  routing 
and  completion  of  calls.  Moreover, 
mandatory  registration  is  critical  to  the 
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effective  handling  of  911  calls. 
Specifically,  registration  allows 
Internet-based  TRS  providers  to  provide 
first  responders  with  location- 
information  for  emergency  calls  placed 
over  Internet-based  TRS.  The  TDI 
Coalition  agrees  that  registration  is 
necessary  for  users  to  benefit  from 
effective  911  call  handling.  In  addition, 
mandatory  registration  will  facilitate  the 
implementation  of  appropriate  network 
security  measures  by  reducing  access  to 
the  Internet-based  TRS  providers’ 
databases  and  therefore,  limit  the 
exposure  of  the  databases  to  abuses, 
such  as  hacking.  In  order  to  ensure  that 
Internet-based  TRS  users  can  realize  the 
benefits  of  the  numbering  system 
adopted  in  the  Internet-based  TRS 
Order,  registration  must  be  mandatory 
with  a-definitive  cut-off  date  by  which 
Internet-based  TRS  providers  may  not 
complete  the  non-emergency  calls  of 
unregistered  users. 

25.  The  Commission  establishes  the 
following  registration  schedule:  The 
registration  period  will  begin  on 
December  31,  2008,  the  implementation 
date  of  the  new  ten-digit  numbering 
system.  The  three-month  registration 
period  will  end  on  March  31,  2009,  and 
the  permissive  calling  period  will  end 
on  June  30,  2009.  At  the  end  of  the 
permissive  calling  period,  existing 
Internet-based  TRS  users  who  have  not 
registered  with  a  default  provider  will 
be  treated  like  new  Internet-based  TRS 
users.  Internet-based  TRS  providers 
must  register  these  eligible  users  before 
they  may  make  non-emergency  calls,  in 
accordance  with  the  E911  goals  set  forth 
in  the  Internet-based  TRS  Order.  The 
Commission  encourages  all  Internet- 
based  TRS  providers  to  register  their 
eligible  users  during  the  three-month 
registration  period,  but  acknowledge 
that  there  may  be  a  need  for  additional 
time  and  therefore,  allow  a  three-month 
permissive  calling  period.  The 
Commission  also  encourages  Internet- 
based  TRS  providers  to  keep  it  apprised 
of  the  status  of  customer  registrations 
during  the  registration  period  through 
ex  parte  filings  in  these  dockets. 

26.  Some  providers  have  stated  that 
they  are  unable  to  distinguish  a  new 
user  from  an  “existing”  user  who  is 
dialing  around  the  default  provider  with 
which  he  or  she  is  registered.  The 
Commission  notes  that,  as  a  new  user  is 
“an  individual  that  has  not  previously 
utilized  VRS  or  IP  Relay,”  someone  to 
whom  the  provider  has  already  issued  a 
proxy  number,  for  example,  or  someone 
who  has  been  issued  a  device  that  is  in 
contact  with  a  provider’s  server,  would 
not  fall  into  the  category  of  a  “new” 
user.  In  support  of  mandatory 
registration  for  new  users  as  of 


December  31,  2008,  the  Commission 
permits  providers  to  request  a  user’s 
ten-digit  NANP  number,  which  can  be 
used  to  verify  whether  the  user  is 
registered  with  another  provider.  Such 
verification  can  be  made  with  a  simple 
query  to  the  Numbering  Directory  using 
the  ten-digit  number.  This  interim 
solution  will  be  available  to  providers  as 
of  December  31,  2008.  However,  the 
Commission  may  consider  enhancing 
this  method  with  the  capability  to  do  a 
reverse  directory  lookup  of  identifying 
information  in  the  incoming  call  against 
the  URIs  of  registered  users,  or  the 
Commission  may  adopt  some  other 
solution  if  operational  experience  and 
the  record  in  this  proceeding  indicate 
that  another  method  would  be 
preferable.  In  any  event,  if  a  provider  is 
unable  to  discern  whether  someone 
attempting  to  use  its  service  is  an 
existing  user,  then  it  should  treat  such 
user  as  a  new  user. 

27.  The  TDI  Coalition  recommends 
that  once  users  register  with  a  default 
provider,  they  should  be  able  to  place 
relay  calls  immediately,  at  least  on  a 
temporary  basis,  throu’gh,  for  example, 
the  assignment  of  a  temporary  “guest” 
or  application  number/identification 
system.  Similar  to  the  TDI  Coalition, 
Sorenson  claims  that  providers  must  be 
prepared  to  assign  a  user  a  NANP 
number  within  an  acceptable  period  of 
time  (e.g.,  three  days,  but  no  longer  than 
a  week).  The  Commission  believes  that 
under  our  registration  and  permissive 
calling  plan,  there  should  be  no  delay 
problems  for  existing  Internet-based 
TRS  users,  as  they  may  continue  to 
place  calls  without  a  ten-digit, 
geographically  appropriate  number  until 
the  end  of  the  permissive  calling  period. 
For  new  users,  the  Commission  agrees 
with  the  TDI  Coalition  and  concludes 
that  to  the  extent  technically  feasible, 
Internet-based  TRS  providers  must 
allow  newly  registered  users  to  place 
calls  immediately. 

28.  Sorenson  Petition  for 
Reconsideration  and  Clarification. 
Sorenson  raises  two  issues  in  its 
Petition  for  Reconsideration  and 
Clarification  related  to  registration  and 
routing  of  911  calls.  First,  Sorenson 
requests  that  the  Commission  clarify 
that  its  new  rules  applicable  to  E911 
Service,  which  are  effective  December 
31,  2008,  only  apply  to  911  calls  of 
registered  users.  Because  the  new  rules 
require  providers  to  make  available 
certain  information  that  they  can  obtain 
only  from  registered  users,  such  as 
Registered  Location  information,  the 
Commission  hereby  amends  the  new 
rules  to  apply  to  911  calls  placed  by 
registered  users.  Sorenson  also  requests 
permission  to  route  911  calls  to  the 


administrative  lines  of  PSAPs  in  certain 
cases,  such  as  when  a  user’s  Registered 
Location  is  in  a  geographic  area  not 
served  by  a  Wireline  E911  Network,  or 
when  a  non-default  provider  is  handling 
a  911  call  but  does  not  have  access  to 
the  911  caller’s  Registered  Location  or 
other  relevant  information.  The 
Commission  recognizes  that  in  certain 
circumstances  such  as  these,  the  new 
rules  may  not  be  fully  applicable. 
Therefore,  the  Commission  amends  our 
emergency  calling  rules  to  specify  that 
the  new  rules  only  apply  to  911  calls 
placed  by  users  whose  Registered 
Location  is  in  a  geographic  area  served 
by  a  Wireline  E911  Network  and  is 
available  to  the  provider  handling  the 
call. 

29.  Sorenson  Petition  for  Limited 
Waiver.  Finally,  Sorenson  requests  that 
the  Commission  grant  it  a  one-year 
waiver  of  the  Commission’s  prohibition 
on  the  use  of  “proxy”  or  “alias” 
numbers  after  December  31,  2008. 
Sorenson  claims  a  waiver  is  necessary  to 
avoid  user  disruption  associated  with 
the  transition  to  NANP  numbers  by 
allowing  Sorensoii  users  to  continue 
receiving  calls  dialed  using  proxy 
numbers.  There  is  strong  opposition  in 
the  record  to  Sorenson’s  petition. 
Contrary  to  Sorenson’s  position,  the  TDI 
Coalition  claims  that  continued  use  of 
proxy  numbers  will  actually  create  more 
confusion  for  users.  Specifically,  the 
TDI  Coalition  argues  that  many  proxy 
numbers  are  duplicates  of  NANP 
numbers  and  therefore,  using  proxy 
numbers  once  NANP  numbers  are 
assigned  could  cause  confusion  for 
users  and  interoperability  problems  for 
Internet-based  TRS  providers.  Parties 
also  highlight  that  callers  using  proxy 
numbers  will  not  have  their  location 
information  automatically  transmitted 
to  the  appropriate  PSAP  or  receive 
emergency  callbacks  through  alternative 
VRS  providers  in  the  case  of  a 
disconnect.  Moreover,  commenters 
argue  that  granting  Sorenson’s  petition 
would  allow  Sorenson  to  continue  to 
maintain  its  closed  directoty  system  to 
the  detriment  of  other  competing  VRS 
providers.  There  is  consensus  among 
the  commenters  that  any  customer 
confusion  that  may  arise  by  the 
termination  of  “proxy”  and  “alias” 
numbers  with  the  assignment  of  ten¬ 
digit  NANP  numbers  can  be  adequately 
addressed  by  a  message  provided  by 
Sorenson  that  notifies  that  caller  of  the 
new  NANP  number  of  the  called  party. 
As  stated  above,  an  Internet-based  TRS 
user  may  be  reached  by  his  or  her 
“proxy”  or  “alias”  number  until  the  end 
of  the  permissive  calling  period. 
Additionally,  the  Commission 
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concluded  that  Internet-based  TRS 
providers  must  provide  a  message 
notifying  callers  that  after  June  30,  2009, 
the  user  may  only  be  reached  by  his  or 
her  NANP  telephone  number. 
Accordingly,  consistent  with  the  record 
in  this  proceeding,  the  Commission 
denies  Sorenson’s  petition  for  limited 
waiver. 

30.  Sua  Sponte  Clarification  and 
Reconsideration.  The  Commission  also 
clarifies,  on  its  own  motion,  that  all 
users  of  Internet-based  TRS  must  be 
assigned  ten-digit,  geographically 
appropriate  numbers,  meaning  numbers 
within  their  local  rate  centers.  In  our 
June  24,  2008  Internet-based  TRS  Order, 
the  Commission  noted  that  in  “unusual 
and  limited  circumstances,”  Internet- 
based  TRS  providers  could  encounter 
difficulty  obtaining  truly  local 
telephone  numbers  for  their  users.  The 
Commission  suggested  that  in  such 
circumstances,  Internet-based  TRS 
providers  could  “temporarily  employ 
suitable  workarounds,”  such  as 
assigning  a  user  a  telephone  number 
reasonably  close  to  the  user’s  rate  center 
or  using  remote  call  forwarding,  but 
only  until  a  geographically  appropriate 
number  became  available.  First,  tbe 
Commission  clarifies  that  under  no 
circumstances  should  a  toll-free  number 
be  assigned  to  a  user  as  such  a 
workaround.  As  the  Commission  states 
below,  toll-free  numbers  must  always 
route  to  a  user’s  ten-digit, 
geographically  appropriate  number.  The 
Commission  clarifies  this  because  it  is 
concerned  that  the  assignment  of  a  toll- 
free  number  as  a  user’s  primeny 
identifier  could  degrade  the  provision  of 
E91 1  service  to  that  user — a  concern 
made  more  acute  by  the  short  time  that 
providers,  users,  and  the  database 
administrator  have  to  implement  the 
new  numbering  system.  Second,  the 
Commission  reconsiders  its  prior 
suggestion  that  Internet-based  TRS 
providers  can  use  workarounds  in 
instances  where  they  cannot  obtain 
geographically  appropriate  numbers, 
such  as  assigning  a  non-local  but 
“close”  telephone  number  or  using 
remote  call  forwarding.  The 
Commission  anticipates  that  the 
instances  in  which  geographically 
appropriate  numbers  will  be  unavailable 
from  wholesale  carriers  will  be  rare,  but 
in  those  rare  instances  the  Commission 
now  requires  Internet-based  TRS 
providers  to  bring  the  situation  to  its 
attention,  and  the  Commission  will 
work  with  the  carriers  in  that  area  and 
other  entities  to  resolve  it  so  that  all 
users  of  Internet-based  TRS  service  will 
have  truly  local  geographically 
appropriate  ten-digit  numbers.  To  be 


clear,  Internet-based  TRS  providers 
must  assign  to  each  user  a  locally  rated, 
ten-digit,  geographically  appropriate 
number.  The  Commission  delegates  to 
the  Wireline  Competition  Bureau  the 
authority  necessary  to  work  with  the 
Internet-based  TRS  providers,  the 
carriers,  and  the  numbering 
administrators  to  resolve  any  such 
situations. 

C.  Use  of  Toll  Free  Numbers  for 
Internet-Based  TRS 

31.  In  the  Further  NPRM,  the 
Commission  sought  comment  on  the  use 
of  toll  free  numbers  for  Internet-based 
TRS,  including  any  impact  the  use  of 
such  numbers  may  have  on  the 
provision  of  911  service.  AT&T  claims 
that  Internet-based  TRS  users  should  be 
discouraged  from  using  toll  free 
numbers,  and  those  users  who  elect  to 
retain  their  toll  free  numbers  should  be 
required  to  pay  for  their  use.  AT&T  also 
advocates  transitioning  away  from  toll 
free  numbers  due  to  concerns  about  the 
ability  of  911  databases  to  effectively 
route  911  calls  when  associated  with  a 
toll  free  number  because,  by  design,  toll 
free  numbers  operate  as  inbound 
numbers  only.  GoAmerica  claims  that 
toll  free  numbers  go  beyond  functional 
equivalency,  and  recommends  that  all 
Internet-based  TRS  users  who  are 
assigned  toll  free  numbers  be  assigned 
geographically  appropriate  numbers. 
GoAmerica  argues  that,  should  an 
Internet-based  TRS  user  want  a  toll  free 
number,  the  user  should  be  able  to  get 
one,  and,  like  AT&T,  GoAmerica 
recognizes  that  toll  free  numbers  do  not 
work  with  E911  systems. 

32.  The  TDI  Coalition  encourages  the 
use  of  geographically  appropriate 
numbers  and  argues  that  if  a  provider 
offers  toll  free  numbers,  “such  offering 
must  be  no  more  than  an  optional 
alternative  to  geographic  numbers.”  The 
TDI  Coalition  also  argues  that 
mechanisms  can  be  put  in  place  to 
facilitate  the  provisioning  of  911 
services  through  the  use  of  pseudo- ANI, 
similar  to  VoIP  911.  Sorenson  also 
believes  that  Internet-based  TRS  users 
should  be  able  to  obtain  toll  free 
numbers,  should  not  have  to  surrender 
their  toll  free  numbers — i.e.,  they  should 
be  able  to  have  a  geographically 
appropriate  number  and  a  toll  free 
number,  provided  both  numbers  are 
assigned  by  the  same  provider. 

Sorenson  argues  that  the  providers 
should  be  responsible  for  the  costs  of 
the  users’  numbers  and  should  be 
permitted  to  submit  costs  to  the 
Interstate  TRS  Fund  in  connection  with 
only  one  number  (toll  free  or 
geographic)  per  device. 


33.  CSDVRS  recommends  that  VRS 
providers  be  allowed,  but  not  required, 
to  issue  toll  free  numbers  and  that  users 
should  be  able  to  obtain  toll  free 
numbers  from  any  provider,  not  just  the 
default  provider.  With  respect  to  911 
service,  CSDVRS  states  that  since  toll 
free  numbers  do  not  have  access  to  911 
services,  devices  assigned  only  a  toll 
free  number  wdll  need  to  carry  clear 
disclaimers  about  their  911  limitations. 

34.  The  Commission  concludes,  for 
the  reasons  discussed  above  in 
connection  with  registration,  that 
Internet-based  TRS  users  should 
transition  away  from  the  exclusive  use 
of  toll  free  numbers  to  ten-digit, 
geographically  appropriate  numbers,  in 
accordance  with  our  numbering  system. 
Important  to  this  finding  is  that  ten-digit 
NANP  numbers  will  ensure  that 
emergency  calls  will  be  routed  directly 
and  automatically  to  the  appropriate 
PSAP.  Accordingly,  similar  to  the 
Commission’s  registration  plan, 
Internet-based  TRS  users  are  allowed  a 
three-month  period  to  transition  to  ten¬ 
digit,  geographically  appropriate 
numbers,  with  an  additional  three- 
month  permissive  calling  period  for 
unregistered  users.  At  the  end  of  the 
permissive  calling  period,  the 
Commission  requires  Internet-based 
TRS  providers  to  have  assigned  ten¬ 
digit,  geographically  appropriate 
numbers  to  all  current  holders  of  toll 
free  numbers  who  wish  to  continue 
using  those  toll  free  numbers.  An 
Internet-based  TRS  user  may  retain  a 
current  toll  free  number  or  obtain  a  new 
toll  free  number  so  long  as  that  toll  free 
number  is  directed  to  the  ten-digit, 
geographically  appropriate  number.  As 
discussed  below,  voice  telephone  users 
are  responsible  for  the  costs  of  obtaining 
and  using  their  individual  toll  free 
numbers  and-therefore,  functional 
equivalency  does  not  require  that  the 
use  of  toll  free  numbers  in  connection 
with  Internet-based  TRS  should  be 
compensable  from  the  Interstate  TRS 
Fund. 

D.  Eligibility  Requirements  and 
Verification  Procedures 

35.  In  the  Further  NPRM,  the 
Commission  sought  comment  on  who 
should  be  eligible  to  obtain  telephone 
numbers.  Specifically,  the  Commission 
sought  comment  on  the  need  for 
eligibility  requirements  or  verification 
procedures  when  telephone  numbers 
are  assigned;  e.g.,  must  the  recipient 
have  a  hearing  or  speech  disability  and 
therefore  need  to  use  TRS  to  access  the 
telephone  system  and,  if  so,  should  the 
recipient  be  required  to  verify  that  fact, 
or  can  a  number  be  assigned  to  a  voice 
telephone  user  who  may  desire  to 
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communicate  directly  (video-to-video) 
with  a  TRS  user?  The  Commission  also 
sought  comment  on  related  issues, 
including  the  effect  of  particular 
proposals  on  the  Interstate  TRS  Fund, 
potential  number  exhaustion  concerns, 
possible  other  means  by  which  the 
Commission  or  providers  can  facilitate 
the  provision  of  “point-to-point” 
Internet-based  calls,  and  the  scope  of 
section  225  with  regard  to  these 
questions. 

36.  Eligibility  To  Obtain  Ten-Digit 
Numbers.  The  Commission  concludes 
that,  at  this  time,  only  individuals  with 
a  hearing  or  speech  disability  will  be 
eligible  to  obtain  ten-digit  telephone 
numbers  under  the  numbering  systemr 
adopted  in  the  Internet-based  TRS 
Order.  Although  several  commenters 
request  that  the  Commission  also  allow 
hearing  persons  to  obtain  ten-digit 
numbers  from  Internet-based  TRS 
providers  for  the  purpose  of  enabling 
point-to-point  video  communications 
(j.e.,  non-relay  calls)  between  a  hearing 
person  and  an  individual  with  a  hearing 
or  speech  disability,  the  Commission 
declines  to  do  so  at  this  time. 

37.  While  the  Commission  recognizes 
the  potential  benefits  of  facilitating 
direct  communication  between  TRS 
users  and  voice  telephone  users,  the 
Commission  nevertheless  limits  the 
assignment  of  ten-digit  numbers  to 
persons  with  hearing  and  speech 
disabilities  at  this  time.  First,  the 
Commission  is  cognizant  of  the 
limitations  imposed  by  section  225, 
which  instructs  the  Commission  to 
prescribe  regulations  governing  the 
provision  of  “telecommunications  relay 
services,”  and  specifically  authorizes 
the  recovery  of  costs  “caused 

by  *  *  *  telecommunications  relay 
services.”  Direct  point-to-point  calling 
is  not  a  “telecommunications  relay 
service”  under  section  225.  In  addition, 
the  assignment  of  telephone  numbers  to 
voice  telephone  users  for  the  purpose  of 
point-to-point  calls  raises  cost  recovery 
issues.  The  Commission  must  ensure 
that  costs  specific  to  facilitating  such 
calls  are  excluded  from  those  costs  for 
which  providers  may  seek 
compensation  from  the  Fund  (and  also 
are  not  included  in  those  costs  that 
determine  the  compensation  rate).  For 
example,  costs  associated  with  assigning 
a  telephone  number  to  a  hearing  person 
to  facilitate  direct  calls,  including  costs 
related  to  obtaining  the  number,  record¬ 
keeping,  and  technical  support 
activities,  would  not  be  compensable 
from  the  Fund.  The  Commission 
therefore  finds  that  further  evaluation  is 
needed  of  the  specific  costs  that  would 
be  associated  with  both  assigning 
numbers  to  voice  telephone  users  for  the 


purpose  of  making  point-to-point  calls, 
and  with  the  processing  of  such  calls,  in 
order  to  establish  safeguards  to  ensure 
that  such  costs  would  not  be  borne  by 
the  Fund.  Finally,  the  Commission’s 
paramount  concern  at  this  time  is  to 
ensure  that  it  facilitates  calls  to  Internet- 
based  TRS  users  with  hearing  or  speech 
disabilities  and  provide  these  users  with 
automatic  911  access  consistent  with 
the  functional  equivalency  mandate.  For 
these  reasons,  the  Commission 
concludes  that  only  individuals  with  a 
hearing  or  speech  disability  will  be 
eligible  to  obtain  ten-digit  telephone 
numbers  under  the  numbering  system 
adopted  by  the  Commission  at  this  time. 

38.  Eligibility  and  Verification 
Procedures.  The  Commission  also 
sought  comment  on  what  safeguards 
should  apply,  such  as  eligibility 
requirements  and/or  verifications,  when 
a  user  registers  with  a  default  provider 
and  is  assigned  a  ten-digit  telephone 
number.  In  addition,  the  Commission 
sought  comment  on  how  providers 
might  verify  the  accuracy  of  initial 
registration  information  in  order  to  curb 
IP  Relay  fraud.  Commenters  generally 
support  registration  verification  as  a 
means  of  ensuring  that  registration 
information  provided  by  users  is 
accurate  and  preventing  the  improper 
use  of  Internet-based  TRS,  particularly 
IP  Relay.  At  the  same  time,  commenters 
emphasize  that  registration  verification 
procedures  should  not  unduly  burden 
Internet-based  TRS  users  in  the  process 
of  obtaining  ten-digit  numbers. 

39.  To  verify  the  accuracy  of  initial 
registration  information  and  to  help 
ensure  that  VRS  and  IP  Relay  are  used 
only  for  their  intended  purpose, 
Internet-based  TRS  providers  must 
institute  procedures  to  verify  the 
accuracy  of  registration  information, 
including  the  consumer’s  name  and 
mailing  address,  before  issuing  the 
consumer  a  ten-digit  telephone  number. 
In  addition,  to  ensure  that  registered 
users  are  aware  of  the  eligibility 
limitations  set  forth  above,  the 
verification  procedures  must  include  a 
self  certification  component  requiring 
consumers  to  verify  that  they  have  a 
medically  recognized  hearing  or  speech 
disability  necessitating  their  use  of  TRS. 

40.  In  taking  these  actions,  the 
Commission  does  not  mandate  the  use 
of  any  particular  verification 
procedures.  Instead,  the  Commission 
requires  only  that  Internet-based  TRS 
providers  implement  a  reasonable 
means  of  verifying  registration  and 
eligibility  information  that  is  not  unduly 
burdensome.  Such  means  may  include, 
for  example:  (1)  Sending  a  postcard  to 
the  mailing  address  provided  by  the 
consumer,  for  return  to  the  default 


Internet-based  TRS  provider;  (2)  in- 
pefson  or  on  camera  ID  checks  during 
registration;  or  (3)  other  verification 
processes  similar  to  those  performed  by 
voice  telephone  providers  and  other 
institutions  (such  as  banks  and  credit 
card  companies).  Such  registration 
should  be  accompanied  by  consumer 
education  and  outreach  efforts  designed 
to  inform  Internet-based  TRS  consumers 
of  the  importance  of  providing  accurate 
registration  information.  The 
Commission  expects  that  these 
measures  will  reduce  the  misuse  of 
Internet-based  TRS  by  those  who  may 
take  advantage  of  the  anonymity 
currently  afforded  users,  particularly  IP 
Relay  users,  without  unduly  burdening 
legitimate  Internet-based  TRS 
consumers  seeking  to  obtain  ten-digit 
telephone  numbers.  The  consumer 
education  and  outreach  materials  also 
should  make  clear  that:  (1)  The 
consumer  may  obtain  a  telephone 
number  from,  and  register  with,  his  or 
her  provider  of  choice  (notwithstanding 
any  prior  relationship  the  consumer 
may  have  had  with  another  provider); 

(2)  the  consumer  may  change  default 
providers  at  any  time  and,  in  doing  so, 
retain  his  or  her  telephone  number  by 
porting  the  number  to  the  new  default 
provider;  (3)  the  consumer  may  make 
calls  through,  and  receive  calls  from, 
any  provider  (and  the  consumer  is  not 
limited  to  making  or  receiving  calls 
through  his  or  her  default  provider);  and 
(4)  the  provider  cannot  condition  the 
ongoing  use  or  possession  of  equipment, 
or  the  receipt  of  different  or  upgraded 
equipment,  on  the  consumer  continuing 
to  use  the  provider  as  its  default 
provider. 

41.  As  stated  above,  these 
requirements  will  apply  to  those  users 
who  have  registered  and  obtained  a  ten¬ 
digit  number  beginning  December  31, 
2008,  except  for  the  information 
collection  requirements  contained  in 
section  64.605  that  have  not  been 
approved  by  OMB  and,  as  such,  the 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  for  the  information 
collection  requirements  contained  in 
this  section.  Such  requirements  subject 
to  OMB  approval  include  the  outreach 
and  education  obligations  set  forth  in 
the  above  paragraph,  as  well  as  the 
verification  and  self-certification 
requirements.  Because  these 
requirements  are  subject  to  OMB 
approval,  the  Commission  does  not 
require  providers  to  implement  these 
provisions  until  they  have  received  such 
approval  and  are  in  effect.  Once  the 
verification  and  self-certification 
requirements  become  effective. 
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however,  providers  will  be  required  to 
verify  the  accuracy  of  any  registration 
information  that  was  obtained  prior  to 
the  effective  date,  as  well  as  obtain  self- 
certifications  from  users  who  acquired 
ten-digit  numbers,  in  compliance  with 
these  requirements. 

E.  Assignment  of  Telephone  Numbers 

42.  In  the  Further  NPRM,  the 
Commission  sought  comment  on  the 
Consumer  Groups’  claim  that  functional 
equivalency  requires  that  deaf  and  hard- 
of-hearing  users  have  one  ten-digit, 
NANP  number  for  multiple  devices.  The 
Commission  also  sought  cc  mment  on 
whether,  if  such  a  system  were  in  place, 
the  cost  of  the  additional  functionalities 
should  be  passed  on  to  the  Internet- 
based  TRS  user.  In  their  comments  in 
response  to  the  Further  NPRM,  the 
Consumer  Groups  clarified  their 
position  and  stated  that  functional 
equivalency  does  not  require  that  a  user 
must  have  the  option  of  using  the  same 
telephone  number  with  multiple  types 
of  TRS  services,  but  rather,  that  some 
type  of  call  forwarding  would  be 
sufficient.  With  respect  to  the  cost  of  the 
call  forwarding  service,  the  Consumer 
Groups  urge  the  Gommission  to 
consider  their  opinion  that  the 
functionality  of  call  forwarding  is 
commonly  included  in  services 
provided  to  telephone  users  at  no  charge 
and  that  the  additional  administrative 
costs  to  assess  and  collect  such  a  fee, 
which  they  believe  will  be  nominal,  will 
exceed  the  cost  of  providing  the 
functionality. 

43.  AT&T  believes  that  the 
Gommission  should  not  mandate  a 
single  telephone  number  for  multiple 
services.  AT&T  believes  that  Internet- 
based  TRS  providers  can  implement  call 
forwarding  and  other  services  to  offer  a 
one-number  solution  to  users  who  have 
registered  with  that  provider  as  their 
default  provider.  CSD  v’RS  recommends 
that  providers  be  allowed,  but  not 
required,  to  offer  such  a  functionality  as 
it  is  an  enhanced  functionality  rather 
than  a  functionally  equivalent  feature. 
GoAmerica  shares  the  same  view  as 
CSDVRS,  but  argues  that  it  may  be 
problematic  to  have  the  same  number 
assigned  for  different  services  that  have 
different  technologies,  platforms  and 
endpoints.  Sorenson  recommends 
deferring  the  issue  to  focus  resources  on 
the  immediate  challenges  of 
implementing  the  new  numbering 
system.  Similarly,  NeuStar  argues  that, 
“[a]s  technology  evolves,  it  may  be 
possible  for  a  single  [telephone  number] 
to  be  cissociated  with  multiple  services 
in  an  IP  environment,  but  that  time  is 
not  here  yet.” 


44.  Assignment  of  numbers  for 
multiple  types  of  sendee .  The 
Gommission  agrees  that  functional 
equivalency  does  not  require  that  an 
Internet-based  TRS  user  be  assigned  a 
single  ten-digit,  NANP  number  for 
multiple  types  of  sendees.  Given  the 
short  timeframe  to  implement  our 
numbering  system  and  the  importance 
of  public  safety,  the  Commission 
determines  that  a  ten-digit, 
geographically  appropriate  number  will 
be  associated  with  the  URI  of  one  user, 
for  one  type  of  service,  e.g.,  IP  Relay  or 
VRS.  Nothing  in  this  Order  is  intended 
to  restrict  an  Internet-based  TRS 
provider  from  offering  a  feature  that 
would  automatically  forward  an 
incoming  call  for  the  user  at  one  service 
(e.g.,  VRS)  to  the  user  at  another  service 
(e.g.,  IP  Relay)  in  those  cases  where  the 
user  has  obtained  numbers  for  both 
services  from  the  same  provider  if  it 
does  not  result  in  additional  costs  to  the 
Fund.  However,  a  provider  that  is  not  a 
default  provider  may  not  be  able  to 
replicate  the  same  feature  based  on  the 
information  available  in  the  Numbering 
Directory.  As  the  Commission  garners 
experience  with  the  numbering  system, 
the  Commission  will  be  better  able  to 
analyze  possible  solutions  to  allow  a 
single  number  to  be  associated  with 
multiple  types  of  services  consistent 
with  the  emergency  handling  and 
interoperability  rules. 

45.  Assignment  of  telephone  numbers 
for  multiple  URIs  for  the  same  type  of 
service.  The  Commission  does  not  place 
limits  at  this  time  on  the  quantity  of 
telephone  numbers  that  an  Internet- 
based  TRS  user  may  obtain  from 
Internet-based  TRS  providers.  For 
example,  a  VRS  user  may  obtain 
different  numbers  for  VRS  devices  at 
different  locations  such  as  home  and 
office.  This  meets  basic  functional 
equivalency  and  provides  more  reliable 
E911  location  information.  Nothing  in 
this  Order  is  intended  to  restrict  an 
Internet-based  TRS  provider  that  has 
provisioned  a  user  with  multiple 
numbers  for  the  same  service  from 
offering  call-forwarding-type  features 
that  automatically  forward  an  incoming 
call  for  the  user  at  a  URI  associated  with 
one  telephone  number  to  the  user  at  a 
URI  associated  with  another  telephone 
number  if  it  does  not  result  in 
additional  costs  to  the  Fund.  The 
Commission  notes,  however,  that  an 
Internet-based  TRS  provider  that  is  not 
the  default  provider  of  these  numbers 
may  not  be  able  to  replicate  the  same 
feature  based  on  the  information  in  the 
Numbering  Directory.  Consistent  with 
the  Commission’s  rules,  each  provider 
of  Internet-based  TRS  is  required  to 


obtain  from  each  registered  Internet- 
based  TRS  user  the  physical  location  at 
which  the  service  will  be  first  utilized 
for  each  number  and  to  provide  the  user 
one  or  more  methods  for  updating  the 
physical  location  for  each  number. 

46.  Assignment  of  telephone  numbers 
for  multiple  URIs  at  the  same  location. 
Because  the  Commission  does  not  place 
limits  at  this  time  on  the  quantity  of 
telephone  numbers  that  an  Internet- 
based  TRS  user  may  obtain  from 
Internet-based  TRS  providers,  a  user 
may  also  obtain  numbers  for  different 
devices  on  the  same  premises,  such  as 
multiple  VRS  devices  in  the  home. 
Although  the  central  Numbering 
Dijectory  does  not  permit  a  single 
telephone  number  to  be  shared  by 
multiple  devices  at  the  same  location, 
nothing  in  this  Order  restricts  an 
Internet-based  TRS  provider  or  an 
independent  equipment  supplier  from 
developing  and  implementing  a  solution 
that  provides  a  “multiple  extensions” 
feature  if  it  does  not  result  in  additional 
costs  to  the  Fund.  As  the  Commission 
garners  experience  with  our  numbering 
system,  the  Commission  will  be  better 
able  to  analyze  possible  solutions  to 
allow  a  single  number  to  be  associated 
with  multiple  devices  consistent  with 
emergency  handling  and 
interoperability  rules. 

47.  Assignment  of  telephone  numbers 
for  a  single  URL  Given  the  short 
timeframe  to  implement  our  numbering 
system  and  the  importance  of  public 
safety,  the  Commission  finds  that  if 
multiple  ten-digit,  geographically 
appropriate  telephone  numbers  are 
associated  with  a  single  URI,  they  must 
all  be  provided  by  a  single  Internet- 
based  TRS  provider.  Thus,  only  one 
Internet-based  TRS  provider  is 
responsible  for  managing  the  Registered 
Location  information  associated  with 
that  URI.  This  requirement  will  reduce 
the  likelihood  of  conflicting  Registered 
Location  information  for  the  same  URI. 

48.  Recapturing  unused  numbers. 
Because  the  Commission  anticipates 
that  providers  will  not  encourage 
consumers  to  obtain  more  telephone 
numbers  than  they  actually  intend  to 
use,  the  Commission  declines  tg  put 
into  effect  a  means  to  recapture  unused 
numbers  at  this  time,  but  will  monitor 
the  situation  and  reserve  the  right  to  do 
so  at  a  later  date. 

F.  Numbering  Costs 

49.  In  the  Internet-based  TRS  Order, 
the  Commission  concluded  that 
Internet-based  TRS  providers  may  seek 
compensation  from  the  Fund  for  their 
reasonable  actual  costs  of  complying 
with  the  requirements  adopted  in  that 
order.  The  Ordef  further  concluded  that 
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costs  recoverable  from  the  Fund  may 
include  those  directly  related  to:  (1) 
Ensuring  that  database  information  is 
properly  and  timely  updated  and 
maintained:  (2)  processing  and 
transmitting  calls  made  to  ten-digit 
numbers  assigned  pursuant  to  the 
Internet-based  TRS  Order;  (3)  routing 
emergency  calls  to  an  appropriate  PSAP; 
(4)  other  implementation  tasks  directly 
related  to  facilitating  ten-digit 
numbering  and  emergency  call 
handling;  and  (5)  consumer  outreach 
and  education  related  to  the 
requirements  and  services  adopted  in 
the  Internet-based  TRS  Order. 

50.  At  the  same  time,  the  Commission 
stated  that  those  numbering  costs 
compensable  from  the  Fund  did  not 
include  “those  costs  directly  related  to 
consumers’  acquiring  a  ten-digit  number 
or  to  the  costs  associated  with  number 
portability.’’  Noting  that  voice  telephone 
users  generally  bear  these  costs,  the 
Commission  sought  comment  on 
“whether  Internet-based  TRS  users 
acquiring  ten-digit  numbers  should  also 
bear  these  costs.  In  addition,  the 
Cpmmission  sought  comment  on 
whether  other  specific  costs  associated 
with  numbering  should,  consistent  with 
costs  paid  by  voice  telephone  users,  be 
passed  on  to  consumers,  “including,  for 
example,  E911  charges.”  As  explained 
more  fully  below,  the  Commission 
concludes  that  certain  costs,  which 
typically  are  borne  by  consumers  of 
voice.communication  services,  are  not 
compensable  from  the  Fund  and,  at  the 
election  of  each  provider  and  subject  to 
Commission  approval  {as  explained 
below),  may  be  passed  on  to  Internet- 
based  TRS  users  who  are  registered  with 
that  provider.  These  costs  include:  (1) 
Costs  associated  with  an  Internet-based 
TRS  consumer’s  acquisition  of  a  ten¬ 
digit  geographic  telephone  number,  (2) 
costs  associated  with  an  Internet-based 
TRS  consumer’s  acquisition  and  usage 
of  a  toll  free  telephone  number;  and  (3) 
any  E911  charges  that  may  be  imposed 
on  Interstate  TRS  providers  under  a 
state  or  local  E911  funding  mechanism. 
The  Commission  also  addresses  below 
number  portability  costs. 

51.  Costs  Relating  to  the  Acquisition 
of  a  Ten-Digit  Geographic  Number. 
Section  225  states  that  the 
Commission’s  regulations  shall  “require 
that  users  of  [TRS]  pay  rates  no  greater 
than  the  rates  paid  for  functionally 
equivalent  voice  communication 
services  with  respect  to  such  factors  as 
the  duration  of  the  call,  the  time  of  day, 
and  the  distance  from  point  of 
origination  to  point  of  termination.”  As 
noted  in  the  Further  Notice,  Congress 
therefore  contemplated  that  TRS 
consumers  would  pay  certain  costs 


associated  with  making  a  call,  just  not 
the  additional  costs  that  are  attributable 
to  the  use  of  a  relay  service  to  facilitate 
the  call.  Because  number  acquisition 
costs  are  not  attributable  to  the  use  of 
relay  to  facilitate  a  call,  and  because  the 
record  reflects  that  these  costs  generally 
are  borne  by  users  of  voice 
communication  services,  the 
Commission  finds,  consistent  with 
section  225  and  the  functional 
equivalency  mandate,  that  number 
acquisition  costs  are  not  compensable 
from  the  Fund.  Therefore,  a  provider 
that  assigns  a  telephone  number  to  a 
consumer  may  pass  the  costs  on  to  that 
consumer.  However,  to  ensure  that  only 
these  customer-specific,  actually 
incurred  costs  are  passed  on,  the 
Commission  requires  that  any  Internet- 
based  TRS  provider  wishing  to  pass  on 
numbering-related  costs  to  its  users  first 
obtain  Commission  approval.  The 
Commission  delegates  to  the  Consumer 
and  Governmental  Affairs  Bureau  the 
authority  to  rule  on  such  requests. 

52.  Commenters’  arguments  that  costs 
of  obtaining  ten-digit  telephone 
numbers  should  not  be  borne  by 
consumers  are  insufficient  to  justify 
treating  Internet-based  TRS  users 
differently  than  users  of  voice 
communication  services  with  respect  to 
passing  through  number  assignment 
costs  to  end  users.  First,  some 
commenters  contend  that  number 
assignment  costs  are  “generally  small” 
and,  as  such,  do  not  justify  the 
administrative  expense  that  would  be 
involved  in  recovering  them  from 
consumers.  The  Commission  disagrees. 
Internet-based  TRS  providers  reasonably 
may  take  into  consideration  the 
administrative  cost  of  billing  consumers 
in  determining  whether  to  pass  certain 
numbering  costs  on  to  consumers  and, 

if  so,  how  much  to  charge.  The  fact  that 
providers  may  incur  administrative 
expenses,  however,  does  not  justify 
treating  Internet-based  TRS  users 
differently  from  users  of  voice 
communication  services. 

53.  Second,  the  Commission  disagrees 
with  the  contention  that  it  should  allow 
costs  associated  with  acquiring  numbers 
to  be  reimbursed  by  the  Fund  to  the 
extent  that  anticipated  “cost  savings” 
resulting  from  the  Internet-based  TRS 
Order  (associated  with  a  possible  future 
reduction  in  IP  relay  fraud)  can  be 
expected  to  “outweigh”  the  cost  of 
acquiring  numbers.  Potential  “cost 
savings”  to  the  Fund  resulting  from  a 
reduction  in  IP  Relay  fraud  similarly 
does  not  provide  a  basis  for  treating 
Internet-based  TRS  users  differently  in 
this  context,  given  that  the  approach  the 
Commission  adopts  here  is  consistent 


with  the  language  and  functional 
equivalency  objective  of  section  225. 

54.  Finally,  GoAmerica  asserts  that  it 
is  “discriminatory”  to  charge  deaf  and 
hard  of  hearing  persons  for  telephone 
numbers  because  Internet-based  TRS 
users  already  “pay  more  for  the  ability 
to  communicate  than  hearing  persons.” 
In  particular,  GoAmerica  suggests  that 
Internet-based  TRS  users  must  incur  the 
cost  of  high  speed  Internet  access,  in 
addition  to  the  cost  of  a  regular 
telephone  line,  in  order  to  have  both 
TTY  access  and  access  -to  VRS.  The 
record,  however,  does  not  support  this 
claim.  The  record  reflects  that  hearing 
consumers  who  use  interconnected 
VoIP  services  may  pay  as  much,  if  not 
more,  than  Internet-based  TRS  users  for 
service  costs  that  may  include  number 
assignment  charges,  other  associated 
fees,  and  broadband  Internet  access.  The 
Commission  therefore  finds  that 
Internet-based  TRS  consumers’  costs  to 
obtain  ten-digit  telephone  numbers  are 
not  compensable  from  the  Interstate 
TRS  Fund  and,  at  the  election  of  each 
provider  and  subject  to  Commission 
approval  (as  explained  above),  may  be 
passed  on  to  the  consumer. 

55.  Costs  Relating  to  the  Acquisition 
and  Use  of  a  Toll  Free  Number.  The 
Commission  also  sought  comment  on 
allowing  the  continued  use  of  toll  free 
numbers  by  Internet-based  TRS  users.  In 
addition,  the  Commission  sought 
comment  on  whether  Internet-based 
TRS  users  should  be  subject  to  a  fee  for 
the  use  of  toll  free  numbers,  as  are  voice 
telephone  users. 

56.  Although  the  Commission  permits 
the  continued  use  of  toll  free  numbers 
by  Internet-based  TRS  users  to  the 
extent  provided  in  this  Order,  the 
Commission  agrees  with  commenters 
who  assert  that  the  costs  associated  with 
obtaining  and  using  a  toll  free  number 
should  not  be  compensable  from  the 
Fund.  As  AT&T  asserts,  for  example, 
users  who  elect  to  retain  their  toll  free 
number  “should  be  required  to  pay  for 
the  use  of  that  number”  and  doing  so 
“would  make  Internet-based  TRS  more 
functionally  equivalent.”  The 
Commission  therefore  finds  that 
Internet-based  TRS  providers  may  not 
seek  compensation  from  the  Fund  for 
the  cost  of  assigning  a  toll  free  number 
that  has  been  assigned  to  an  Internet- 
based  TRS  consumer  after  December  31, 
2008.  Internet-based  TRS  providers 
similarly  may  not  seek  compensation 
from  the  Fund  for  usage  charges 
associated  with  any  toll  free  number 
held  by  an  Internet-based  TRS  user  after 
June  30,  2009  (marking  the  end  of  the 
registration  period).  Moreover,  any  toll 
free  number  held  by  an  Internet-based 
TRS  user  should,  on  or  before  June  30, 
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2009,  point  to  the  user’s  assigned  ten¬ 
digit,  geographically  appropriate 
number.  After  June  30,  2009,  Internet- 
based  TRS  providers  may  not  route  calls 
to  users’  telephone  numbers  other  than 
their  ten-digit,  geographically 
appropriate  numbers  that  have  been 
associated  with  the  users  in  the 
numbering  database.  To  be  clear,  costs 
associated  with  users’  toll  free  numbers 
will  not  be  compensable  and  in  no  event 
will  an  Internet-based  TRS  provider  be 
compensated  twice  for  the  same  call, 
such  as  when  an  inbound  call  to  a  user’s 
toll  free  number  is  then  routed  to  that 
user’s  ten-digit,  geographically 
appropriate  number. 

57.  The  TDI  Coalition  asserts  that  the 
Fund  should  compensate  providers  for 
the  acquisition  costs  of  a  toll  firee 
number  and  the  toll  charges  in 
connection  with  the  use  of  such 
numbers  by  Internet-based  TRS  users. 
They  note  that  the  Fund  currently 
compensates  providers  for  toll  charges 
associated  with  a  toll  free  call  to  a  relay 
provider  to  initiate  a  relay  call,  and 
contend  that  requiring  Internet-based 
TRS  users  to  pay  loll  charges  associated 
with  calls  to  their  personal  toll  free 
number  would  discourage  the  use  of 
such  numbers  for  making  relay  calls. 
Nothing  in  the  record,  however, 
supports  this  assertion.  In  any  event,  it 
is  reasonable  to  compensate  providers 
for  the  cost  of  toll  free  oalls  to  their 
centers  by  persons  initiating  a  relay  call, 
but  not  to  compensate  consumers  for  the 
toll  costs  of  personal  toll  free  numbers 
consumers  may  choose  to  use  instead  of 
a  geographically  appropriate  ten-digit 
number.  Toll  free  access  to  an  Internet- 
based  TRS  provider’s  call  center  offers 
the  equivalent  of  dial-tone  service  to 
voice  telephone  users  who  wish  to  call 
an  Internet-based  TRS  user  who  lives  in 
the  same  local  calling  area  as  the  caller 
but  who  has  not  yet  obtained  a  ten-digit 
geographic  telephone  number.  In 
addition,  such  toll  free  access  allows  an 
Internet-based  TRS  user  who  does  have 
a  ten-digit  number  to  place  or  receive  a 
call  via  an  Internet-based  TRS  provider 
other  than  the  user’s  default  provider  as 
a  “dial-around”  call.  Therefore, 
providing  compensation  from  the  Fund 
to  providers  for  toll  free  calls  in  these 
situations  is  consistent  with  the 
functional  equivalency  mandate. 
Providing  compensation  from  the  Fund 
for  the  use  of  an  individual  toll  free 
number  is  not  because  there  is  a  cost 
associated  with  an  individual’s  use  of  a 
toll  free  number,  whether  the  person  is 

a  voice  telephone  user  or  an  Internet- 
based  TRS  user. 

58.  E91 1  Charges  Imposed  Under 
State  or  Local  E911  Funding 
Mechanisms.  In  the  Internet-based  TRS 


Order,  the  Commission  concluded  that 
Internet-based  TRS  providers  may  seek 
compensation  from  the  Fund  for  their 
actual  reasonable  costs  of  complying 
with  the  requirements  adopted  in  that 
order  including,  among  other  things, 
costs  directly  related  to  routing 
emergency  calls  to  an  appropriate  PSAP 
and  other  implementation  tasks  directly 
related  to  emergency  call  handling.  The 
Further  NPRM  sought  comment  on 
whether  any  specific  costs  that  result 
from  the  requirements  adopted  in  the 
Internet-based  TRS  Order  shoidd, 
consistent  with  the  costs  paid  by  voice 
telephone  users,  be  passed  on  to 
consumers,  including,  for  example, 

E911  charges. 

59.  Although  the  Commission 
concludes  that  Internet-based  TRS 
providers  may  continue  to  seek 
compensation  from  the  Fund  for  their 
actual  reasonable  costs  of  complying 
with  the  emergency  call  handling 
requirements  adopted  in  the  Internet- 
based  TRS  Order,  the  Commission 
concludes  that  any  E911  charges 
imposed  under  a  state  or  local  E911 
funding  mechanism  are  not 
compensable  from  the  Fund.  These 
charges  are  generally  passed  on  to  voice 
telephone  users,  as  well  as  to  traditional 
PSTN-based  TRS  users,  in  the  form  of  a 
small  recurring  charge  on  their  local 
telephone  bills.  As  such,  to  the  extent 
that  Internet-based  TRS  providers  incur 
charges  in  connection  with  a  state  or 
local  E911  funding  mechanism,  each 
default  Internet-based  TRS  provider 
may  choose  to  pass  these  E911  charges 
on  to  registered  users  of  that  provider. 

60.  Number  Portability  Costs.  Section 
251(e)(2)  of  the  Act  provides  that  “[t|he 
cost  of  establishing  telecommunications 
numbering  administration  arrangements 
and  number  portability  shall  be  borne 
by  all  telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission.” 
Through  its  rules  and  orders,  the 
Commission  has  established  a  cost 
recovery  mechanism  for  shared  local 
number  portability  (LNP)  costs  under 
section  251(e)(2),  and  has  determined 
that  telecommunications  carriers  and 
interconnected  VoIP  providers  should 
bear  such  costs  on  a  competitively 
neutral  basis.  Under  this  cost  recovery 
mechanism,  shared  LNP  costs  are 
allocated  to  carriers  and  interconnected 
VoIP  providers  in  proportion  to  each  of 
those  entity’s  end-user  revenues. 
Interconnected  VoIP  providers  and 
telecommunications  carriers,  other  than 
incumbent  LECs,  are  permitted  to 
recover  the  amount  of  shared  LNP  costs 
allocated  to  that  carrier  or  provider  “in 
any  manner  consistent  with  applicable 
state  and  federal  laws  and  regulations.” 


61.  In  the  Internet-based  TRS  Order, 
the  Commission  imposed  number 
portability  obligations  on  Internet-based 
TRS  providers  and  their  numbering 
partners  in  connection  with  the 
numbering  plan  adopted  in  that  order. 
At  that  time,  the  Commission 
specifically  declined  to  require  Internet- 
based  TRS  providers  to  contribute  to 
shared  LNP  costs.  In  doing  so,  the 
Commission  noted  that  Internet-based 
TRS  providers  would  have  been  unable 
to  recover  their  costs  from  end  users 
because,  at  least  at  that  time,  end  users 
were  not  required  to  register  with  an 
Internet-based  TRS  provider. 
Notwithstanding  this  determination,  in 
the  Further  NPRM,  the  Commission 
sought  comment  on  whether,  and  to 
what  extent,  the  costs  associated  with 
number  portability  should  be  passed  on 
to  Internet-based  TRS  users,  and  not 
paid  for  by  the  Fund,  because  these 
costs  “generally  are  borne  by  voice 
telephone  users.”  The  Further  NPRM 
noted  that  because  Internet-based  TRS 
users  will  now  have  a  default 
provider — e.g.,  the  provider  from  which 
they  obtained  their  number  or  a 
provider  to  which  they  ported  their 
number — that  provider  can  pass  number 
portability  costs  to  the  user. 

62.  The  Commission  declines  to 
extend  to  Internet-based  TRS  providers 
the  obligation  to  contribute  to  shared 
LNP  costs  at  this  time.  As  noted  above, 
the  shared  costs  of  number  portability 
are  allocated  to  interstate 
telecommunications  carriers  and 
interconnected  VoIP  providers  in 
proportion  to  each  of  those  entity’s  end- 
user  revenues  (contributors  file  their 
revenue  information  on  the  FCC  Form 
499-A,  the  “Telecommunications 
Reporting  Worksheet”).  Unlike  those 
entities,  however.  Internet-based  TRS 
providers  do  not  have  “end-user 
revenues”  and,  instead,  their  costs  of 
providing  Internet-based  TRS  are 
reimbursed  by  the  Interstate  TRS  Fund. 
Therefore,  although  the  Commission 
believes  that  Internet-based  TRS  users 
should  be  required  to  bear  number 
portability  costs  to  the  same  degree  as 
voice  telephone  users,  the  Commission 
must  first  determine  how  to  calculate 
Internet-based  TRS  providers’  share  of 
LNP  costs  given  that  these  providers 
have  no  end-user  revenues.  Until  the 
Commission  can  further  evaluate  how 
best  to  allocate  shared  LNP  costs  to 
Internet-based  TRS  providers,  the 
Commission  will  not  extend  to  these 
providers  the  obligation  to  make 
payments  toward  shared  LNP  costs.  The 
Commission  may  elect  to  revisit  this 
issue  in  a  future  order. 
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G.  Petitions  for  Reconsideration  and 
Clarification  Regarding  Interoperability 
and  Default  Provider  Changes 

63.  CSDVRS,  GoAmerica,  Viable  and 
Snap  Petition  for  Reconsideration  and 
Clarification.  As  stated  above,  on 
August  15,  2008,  CSDVRS,  GoAmerica, 
Viable  and  Snap  filed  a  Petition  for 
Reconsideration  with  respect  to  the 
obligations  of  default  and  former  default 
providers  to  route  information  from  an 
Internet-based  TRS  user  who  has  CPE  of 
one  provider,  but  is  using  a  different 
provider  as  his  or  her  default  provider 
(i.e.,  the  user  has  ported  his  or  her 
number).  The  petitioners  contend  that 
there  is  tension  between  the  rule 
prohibiting  a  provider  that  gave  out  the 
CPE,  but  is  no  longer  the  default 
provider,  from  acquiring  routing 
information  from  the  user,  and  the  rule 
requiring  a  provider  that  has  issued  CPE 
to  ensure  that  the  CPE  delivers  the 
routing  information  to  the  user’s  new 
default  provider.  The  petitioners  claim 
that  once  a  user  ports  his  or  her  number 
to  a  new  default  provider,  who  is  not 
the  provider  that  furnished  the  CPE,  that 
new  provider  does  not  have  the  ability 
to  collect  the  routing  information  from 
that  CPE,  cannot  update  the  central 
numbering  directory  without  the 
assistance  of  the  provider  of  the  CPE, 
and  certain  features  and  functionalities 
of  the  CPE  may  not  work.  Accordingly, 
the  petitioners  recommend  that  the 
Commission  revise  its  rules  to  give  the 
consumers  who  have  received  a  video 
device  from  a  VRS  provider  the  option 
of  either:  (1)  Continuing  to  use  the  video 
device  once  they  have  ported  their 
number  with  the  understanding  that 
their  routing  information  will  continue 
to  be  provisioned  by  the  original 
provider  that  supplied  the  device  (and 
with  the  understanding  that  the  device 
may  not  retain  all  the  features  and 
functionalities);  or  (2)  acquiring  a  new 
device  from  the  new  default  provider. 

64.  The  TDI  Coalition  filed  comments 
in  response  to  the  Petition  for 
Reconsideration  seeking  full 
interoperability  and  urging  Internet- 
based  TRS  providers  to  work  to  ensure 
that  routing  information  is  directed  to 
the  user’s  default  provider.  The  TDI 
Coalition  also  notes  that  the  issues 
raised  in  the  Petition  for 
Reconsideration  regarding  number 
porting  will  also  arise  when  a  user 
applies  for  a  new  NANP  number  from 
an  Internet-based  TRS  provider  that  is 
not  the  provider  who  provided  the 
videophone.  The  TDI  Coalition 
advocates  for  extensive  consumer 
outreach  to  help  the  deaf  and  hard-of- 
hearing  community  understand  how 
their  CPE  may  be  affected  if  they  switch 


default  providers.  Hamilton  Relay 
agrees  with  the  petitioners  that  when  a 
user  changes  his  or  her  default  provider, 
the  new  provider  does  not  have  the 
ability  to  collect  the  routing  information 
from  the  user’s  device.  Hamilton  Relay 
does  not  oppose  the  recommendations 
of  the  petitioners,  but  also  recommends 
that  the  Commission  clarify  that  IP- 
based  relay  providers  that  do  not 
distribute  their  own  end-user  equipment 
may  use  software  or  commercially 
available  third-party  router  equipment 
to  route  and  update  IP  address 
information  to  the  central  numbering 
directory  provider  or  similar  solutions. 

65.  Sorenson  filed  an  opposition  to 
the  Petition  for  Reconsideration,  stating 
that  the  Commission’s  rules  correctly 
place  the  responsibility  for  updating 
and  maintaining  routing  information  on 
the  default  provider  and  limit  the 
information  that  may  be  acquired  by  the 
former  default  provider.  Sorenson  states 
that  “[i]mplementation  of  the  new  rules 
will  require  development  of  an  industry 
standard  to  ensure  that  each  provider 
can  accept  routing  information 
delivered  by  devices  distributed  by 
another  provider.”  In  response  to 
Sorenson’s  opposition,  CSDVRS  and 
GoAmerica  argue,  among  other  things, 
that  Sorenson  has  not  provided  any 
guidance  on  the  development  or 
timeline  of  its  proposed  industry 
standard  to  allow  any  provider  to  accept 
routing  information  delivered  by 
devices  distributed  by  another  provider. 
Sorenson  has  committed,  for  one,  to 
move  forward  to  create  an  industry 
standard  that  will  “enable  each  provider 
to  accept  routing  information  delivered 
by  devices  distributed  by  another 
provider.” 

66.  The  Commission  denies  the 
Petition  for  Reconsideration.  The 
Commission  reiterates  our  conclusion  in 
the  Internet-based  TRS  Order  that  an 
Internet-based  TRS  user’s  CPE  should 
directly  provide  necessary  routing 
information  to  the  Internet-based  TRS 
user’s  default  provider.  The 
Commission  further  clarifies  that  rule 
64.611(e)  means  that  an  Internet-based 
TRS  provider’s  CPE  that  is  being  used 
with  a  default  provider  other  than  the 
one  that  issued  the  CPE  must 
automatically  connect  with  the  new 
default  provider  just  as  it  did  with  the 
previous  default  provider  that  provided 
the  CPE.  In  this  situation,  the  user 
should  not  have  to  manually  dial  the 
default  provider  first,  and  then  dial  the 
called  party.  Moreover,  the  CPE  must  be 
capable  of  delivering  routing 
information  to  the  new  default  provider 
just  as  it  did  to  the  previous  default 
provider  that  provided  the  CPE  once  the 
porting  process  is  complete.  In  addition, 


at  a  minimum,  an  Internet-based  TRS 
provider’s  CPE  that  is  being  used  with 
a  new  default  provider  must  be  capable 
of:  (1)  Accepting  a  URI  or  IP  address 
that  the  new  provider  uses  for  call  setup 
purposes:  and  (2)  allowing  a  user  to  dial 
a  number  that  the  CPE  automatically 
forwards  to  the  new  default  provider. 
However,  at  this  time  based  on  the 
record  before  the  Commission,  the 
Commission  disagrees  with 
GoAmerica’s  request  that  a  default 
provider  that  furnishes  CPE  to  a 
consumer  must  ensure  that  the  CPE’s 
enhanced  features  (e.g.,  missed  call  list, 
speed  dial  list)  can  be  used  by  the 
consumer  if  the  consumer  ports  his  or 
her  number  to  a  new  default  provider 
and  uses  the  CPE  with  the  new  default 
provider.  Providers  may  offer  such 
features  on  a  competitive  basis,  which 
will  encourage  innovation  and 
competition. 

67.  Point-to-point  calling.  The 
Commission  also  clarifies  a  few  aspects 
of  providers’  responsibilities  with 
regard  to  point-to-point  calling  between 
VRS  users.  GoAmerica  asserts  that 
Sorenson  has  recently  tendered  a 
proposed  industry  standard  that  ■ 
“supports  its  effort  to  disable 
functionality  and  further  restrict 
consumer  choice,”  in  part  because  the 
Sorenson  proposal  allegedly  would  pot 
enable  a  device  to  continue  to  originate 
point-to-point  calling  after  the  user’s 
ten-digit  number  has  been  ported  and 
the  device  has  been  paired  with  a  new 
default  provider.  Sorenson  replies  that 
the  proposed  standard  that  it  put 
forward  had  been  designed  under 
extreme  time  pressure  and  had  been 
developed  in  a  way  that  contemplated 
how  the  specification  would  be 
enhanced  in  the  future  to  allow  for 
point-to-point  calling.  Sorenson  states 
that  it  is  now  preparing  the  additional 
specifications  required  to  allow  users  to 
make  point-to-point  calls  using  ten-digit 
numbers,  and  will  add  those  to  the 
proposed  standard. 

68.  While  point-to-point  calls  between 
VRS  users  are  not  relay  calls,  and  thus 
are  not  compensable  from  the  Fund, 
they  do  constitute  an  important  form  of 
communication  for  many  VRS  users, 
and  any  loss  of  such  basic  functionality 
is  simply  not  acceptable.  First,  the 
Commission  clarifies  that  all  default 
providers  must  support  the  ability  of 
VRS  users  to  make  point-to-point  calls 
without  the  intervention  of  an 
interpreter.  Second,  the  Commission 
clarifies  that  all  providers  must  ensure 
that  their  devices  are  capable  of  making 
calls  after  a  change  in  default  provider, 
including  point-to-point  calls  to  other 
VRS  users.  Thus,  all  providers  who 
provision  equipment  must  make 
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available  to  other  VRS  providers  enough 
information  about  that  equipment  to 
enable  any  VRS  provider  to  perform  all 
its  functions  as  a  default  provider, 
including  enabling  point-to-point 
communications  between  VRS  users, 
whether  those  users  have  the  same  or 
different  default  providers.  For  example, 
as  noted  above,  Sorenson  has  stated  that 
it  is  preparing  the  additional 
specifications  required  to  allow  users  to 
make  point-to-point  calls  using  ten-digit 
numbers,  and  will  add  those  to  the 
proposed  standard.  The  Commission 
expects  that  Sorenson  will  do  so 
expeditiously,  and  the  Commission  will 
be  monitoring  events  closely  to  ensure 
that  this  happens.  As  a  corollary  to  the 
former  default  provider’s  obligations,  no 
provider  may  begin  providing  service  as 
a  new  default  provider  for  a  customer 
until  the  provider  is  capable  of 
performing  the  functions  described 
above  and  in  this  paragraph  with 
respect  to  any  device  that  was  being 
used  with  the  former  default  provider’s 
service.  Finally,  the  Commission 
requires  that  all  providers  check  the 
Numbering  Directory  for  routing 
information  for  ten-digit  numbers,  other 
than  those  of  their  own  users  before 
setting  up  a  relay  call  or  routing  the  call 
to  the  public  switched  telephone 
network  (PSTN).  Checking  the 
Numbering  Directory  to  see  whether  the 
user  is  dialing  another  registered  VRS 
user — that  is,  requesting  a  point-to-point 
communication — will  ensure  that 
providers  do  not  establish  a  relay  call 
when  it  is  unnecessary  and 
inappropriate  to  do  so. 

69.  The  Commission  recognizes  that 
point-to-point  communication  between 
registered  VRS  users  is  not 
“telecommunications  relay  service”  as 
defined  in  section  225  because  it  occurs 
between  persons  with  hearing  or  speech 
disabilities,  not  between  a  person  with 
such  a  disability  and  a  hearing  person. 
Nonetheless,  the  Commission  has  ample 
authority  to  regulate  the  provision  of 
point-to-point  calls  between  Internet- 
based  TRS  subscribers.  First,  the 
Commission  has  authority  pursuant  to 
its  ancillary  jurisdiction.  Ancillary 
jurisdiction  may  be  employed,  in  the 
Commission’s  discretion,  when  Title  I  of 
the  Act  gives  the  Commission  subject 
matter  jurisdiction  over  the  service  to  be 
regulated  and  the  assertion  of 
jurisdiction  is  “reasonably  ancillary  to 
tbe  effective  performance  of  [its]  various 
responsibilities.”  As  the  Commission 
concluded  in  the  Internet-based  TRS 
Order,  the  Commission  has  subject 
matter  jurisdiction  over  Internet-based 
TRS  services,  a  form  of  “interstate 
communication  by  wire  or  radio.”  And 


requiring  that  providers  facilitate  point- 
to-point  communications  between 
persons  with  hearing  or  speech 
disabilities  is  reasonably  ancillary  to  the 
Commission’s  responsibilities  in  several 
parts  of  the  Act— sections  225,  255,  and 
1. 

70.  First,  facilitating  point-to-point 
calls  furthers  the  purposes  of  section 
225  itself.  Section  225(b)(1)  directs  the 
Commission  to  ensure  that  relay 
services  are  available  “[i]n  order  to  carry 
out  the  purposes  established  under 
section  1,  to  make  available  to  all 
individuals  in  the  United  States  a  rapid, 
efficient  nationwide  communication 
service,  and  to  increase  the  utility  of  the 
telephone  system  of  the  Nation.”  While 
that  section  refers  to  relay  services, 
point-to-point  services  even  more 
directly  support  the  named  purposes: 
They  are  more  rapid  in  that  they  involve 
direct,  rather  than  interpreted, 
communication;  they  are  more  efficient 
in  that  they  do  not  trigger  the  costs 
involved  with  interpretation  or 
unnecessary  routing;  and  they  increase 
the  utility  of  the  Nation’s  telephone 
system  in  that  they  provide  direct 
communication — including  all  visual 
cues  that  are  so  important  to  persons 
with  hearing  and  speech  disabilities. 
Second,  section  255 — entitled  “Access 
by  Persons  with  Disabilities” — requires 
that  manufacturers  of 
telecommunications  equipment  or 
customer  premises  equipment  ensure 
that  “the  equipment  is  designed, 
developed,  and  fabricated  to  be 
accessible  and  usable  by  individuals 
with  disabilities,  if  readily  achievable,” 
and  goes  on  to  require  providers  of 
telecommunications  services  to  ensure 
that  their  services  are  similarly  usable. 
These  sections  both  contain  clear 
statements  from  Congress  that  it 
intended  persons  with  disabilities  to 
have  the  fullest  possible  access  to  the 
Nation’s  communications  system. 
Requiring  point-to-point 
communications  capabilities  serves 
these  goals.  Third,  section  1  itself 
charges  the  Commission  with  making 
available  “so  far  as  possible,  to  all  the 
people  of  the  United  States  *  *  *  a 
rapid,  efficient.  Nation-wide  *  *  *  wire 
and  radio  communications  service.” 
Facilitating  direct  communication — 
without  an  unnecessary  third-party 
interpreter — ^between  citizens  with 
hearing  or  speech  disabilities  furthers 
our  mandate  to  make  communications 
available  to  “all  the  people.” 

71.  The  Commission  encourages 
Internet-based  TRS  providers  to  work 
together  to  develop  systems  and 
standards  that  will  facilitate  compliance 
with  the  Commission’s  rules.  To  the 
extent,  however,  a  default  provider  is 


unable  to  meet  any  mandatory 
minimum  standards  under  the 
Commission’s  rules  or  prior  orders  for  a 
new  registered  user  who  is  using  CPE 
from  a  former  default  provider  because 
that  new  default  provider  does  not  have 
access  to  the  technical  information 
about  that  user’s  CPE  that  would  be 
necessary  to  provide  service  in 
compliance  with  those  rules  and  orders, 
the  Commission  waives  those  rules  for 
a  period  of  one  year  (unless  the 
Commission  indicates  otherwise).  This 
waiver  is  limited  in  that  it  has  no  effect 
on  the  requirements  of  providers  of 
Internet-based  TRS  services  in  general 
to  meet  their  mandatory  minimum 
standards  unless  and  until  they  become 
a  default  provider  for  a  user  who 
already  has  CPE  from  a  former  default 
provider,  and  tlie  new  provider  lacks 
sufficient  information  to  provide  certain 
features  to  that  user,  such  as  speed 
dialing.  A  temporary,  limited  waiver  is 
necessary  in  the  public  interest  so  that 
Internet-based  TRS  providers  may  focus 
on  ensuring  that  ten-digit  numbering 
and  E911  services  function  smoothly  at 
this  time  of  transition  to  the  new  ten¬ 
digit  dialing  system.  This  limited  waiver 
also  has  no  effect  on  the  requirements 
for  all  providers  to  share  information 
about  their  CPE  as  required  by  this 
Order  and  to  be  prepared  to  provide 
service  to  customers  who  port  their 
numbers  in  from  other  providers  as 
required  by  this  Order.  The  Commission 
also  reiterates  the  Commission’s 
enforcement  authority  to  resolve  any 
customer  complaints  that  arise  from 
switching  default  providers.  The 
Commission  will  act  expeditiously  to 
ensure  that  consumers  have  the  option 
to  switch  providers.  Finally,  the 
Commission  finds  that  with  the 
clarifications  discussed  in  this  section, 
the  Commission  does  not  need  to 
modify  any  existing  rules  and  therefore, 
denies  the  Petition  for  Reconsideration. 

72.  CSDVRS  Petition  for  Clarification. 
CSDVRS  also  filed  a  Petition  for 
Clarification  requesting  clarification  that 
the  Commission’s  rule  64.611(a)(2), 
which  lays  out  a  default  provider’s  call 
routing  obligations,  does  not  negate  the 
requirement  that  VRS  providers  provide 
fully  interoperable  relay  service. 
CSDVRS  claims  that  the  role  of  the 
default  provider,  as  set  forth  in  the 
Internet-based  TRS  Order,  may  give 
default  providers  the  impression  that 
they  may  make  it  difficult  for  consumers 
to  access  alternative  providers  by 
dialing  around,  by  means  such  as  pop¬ 
up  screens  or  warning  messages,  or 
degradation  of  the  TRS  call,  video 
quality,  or  video  interpreter  capabilities. 
GoAmerica  also  expresses  concern  with 
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the  interplay  of  the  Commission’s  , 
default  provider  rule  and  the 
interoperability  rule. 

73.  There  is  opposition  to  CSDVRS’s 
Petition  for  Clarification  on  the  record, 
arguing  that  the  default  provider 
registration  requirement  does  nothing  to 
undermine  the  Commission’s 
interoperability  rules  and  regulations, 
and  that  prohibiting  a  specific  list  of 
practices  is  unwarranted.  To  reiterate 
and  clarify  to  the  extent  necessary, 
under  the  new  numbering  system, 
Internet-based  TRS  users  must  be  able  to 
dial  around  to  competing  providers  just 
as  they  do  today.  The  Commission 
agrees  with  CSDVRS  that  default 
providers  that  distribute  equipment  may 
not  configure  that  equipment  in  a 
manner  that  would  increase  the 
difficulty  of  dialing  alternative 
providers  beyond  what  consumers  need 
to  do  to  reach  these  providers  today. 

The  Commission’s  rule  64.611(a)(2) — 
which  requires  that  a  default  provider 
“route  and  deliver”  a  user’s  inbound 
and  outbound  calls,  unless  the  user 
chooses  to  place  a  call  with,  or  receives 
a  call  from,  an  alternate  provider — does 
not  inhibit  or  hinder  dial  around  calling 
by  Internet-based  TRS  users. 
Furthermore,  a  provider  may  not 
penalize  or  retaliate  against  a  consumer 
who  exercises  his  right  to  dial  around 
his  default  provider.  The  Commission 
also  reiterates  the  Commission’s 
enforcement  authority  should 
consumers  be  unable  to  dial  around  to 
competing  Internet-based  TRS  providers 
once  the  new  numbering  system  is 
implemented.  While  CSDVRS’s  basic 
point  is  correct — that  consumers  need  to 
be  able  to  dial  around  to  any  provider 
without  delays,  warnings,  distractions, 
or  other  obstacles  that  might  impede  or 
discourage  such  calls — the  Commission 
declines  at  this  time  to  address  specific 
practices  without  the  benefit  of  a  more 
developed  record.  Therefore,  CSDVRS’s 
Petition  for  Clarification  is  granted  only 
to  the  extent  provided  herein,  and 
otherwise  is  denied. 

H.  Consumer  Protection  Issues 

74.  In  the  Further  NPRM,  the 
Commission  sought  comment  on 
whether  to  establish  rules  to  protect 
relay  users  from  unauthorized  default 
provider  changes  [i.e.,  “slamming”)  and 
to  ensure  the  privacy  and  security  of 
relay  users’  personal  information.  In 
response,  commenters  generally  favor 
the  implementation  of  consumer 
protection  measures  to  ensure  that  relay 
users’  default  providers  are  not  changed 
without  their  consent,  and  to  guard 
against  the  unauthorized  disclosure  of 
consumer  information.  For  example, 

TDI  Coalition  states  that,  just  as  a  voice 


telephone  user  reasonably  expects  that 
his  or  her  preferred  service  provider 
will  not  be  changed  and  his  personal 
information  will  not  be  disclosed 
without  the  user’s  authorization,  an 
Internet-based  TRS  user  should  be 
entitled  to  the  same  expectation.  The 
Commission  shares  this  view  and,  for 
this  reason,  emphasizes  that  the 
unauthorized  change  of  an  Internet- 
based  TRS  user’s  default  provider  and 
the  unauthorized  disclosure  of  an 
Internet-based  TRS  user’s  personal 
information  are  both  prohibited.  The 
Commission  anticipates  adopting  rules 
more  specifically  addressing  these 
prohibitions  in  a  future  order. 

Final  Regulatory  Flexibility  Analysis 

75.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  “the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.” 
The  RFA  generally  defines  “small 
entity”  as  having  the  same  meaning  as 
the  terms  “small  business,”  “small 
organization,”  and  “small  governmental 
jurisdiction.”  In  addition,  the  term 
“small  business”  has  the  same  meaning 
as  the  term  “small  business  concern”- 
under  the  Small  Business  Act.  A  “small 
business  concern”  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field-  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

76.  In  this  Order,  the  Commission 
addresses  several  issues  relating  to  the 
assignment  and  administration  of  ten¬ 
digit  numbers  for  VRS  and  IP  Relay 
users.  Specifically,  the  Commission 
addresses  911  implementation  issues, 
registration,  use  of  toll  free  numbers  for 
Internet-based  TRS  service,  eligibility 
for  numbers  for  Internet-based  TRS 
service,  assignment  of  telephone 
numbers,  and  cost  recovery  issues.  The 
Commission  also  addresses  a  petition 
for  reconsideration  filed  by  CSDVRS, 
GoAmerica,  Viable,  and  Snap,  and  a 
petition  for  clarification  filed  by 
CSDVRS  regarding  interoperability 
concerns  related  to  default  provider 
changes,  dial-around  capabilities,  and 
VRS  CPE.  The  Commission’s 
conclusions  in  this  Order  are  necessary 
to  ensure  that  users  of  Internet-based 
TRS  receive  functionally  equivalent 
telephone  service,  as  mandated  by  Title 
IV  of  the  Americans  with  Disabilities’ 
Act.  The  Commission’s  conclusions  are 
not  expected  to  have  a  substantial 
economic  impact  upon  providers, 
including  small  businesses,  because 


each  small  business  will  receive 
financial  compensation  for  reasonable 
costs  incurred  rather  than  absorb  an 
uncompensated  financial  loss  or 
hardship. 

77.  With  regard  to  whether  a 
substantial  number  of  small  entities  will 
be  affected  by  the  requirements  set  forth 
in  this  Order,  the  Commission  notes 
that,  of  the  fourteen  providers  affected 
by  the  Order,  only  four  meet  the 
definition  of  a  small  eqtity.  The  SBA 
has  developed  a  small  business  size 
standard  for  Wired  Telecommunications 
Carriers,  which  consists  of  all  such 
firms  having  1,500  or  fewer  employees. 
Currently,  fourteen  providers  receive 
compensation  from  the  Interstate  TRS 
Fund  for  providing  any  form  of  TRS: 
Ameritech,  AT&T  Corp.;  CSDVRS;  CAC; 
GoAmerica;  Hamilton  Relay,  Inc.;  Hands 
On;  Healinc;  Kansas  Relay  Service,  Inc.; 
Nordia  Inc.;  Snap  Telecommunications, 
Inc;  Sorenson;  Sprint;  and  State  of 
Michigan.  Because  only  four  of  the 
providers  affected  by  this  Order  are 
deemed  to  be  small  entities  under  the 
SBA’s  small  business  size  standard,  the 
Commission  concludes  that  the  number 
of  small  entities  affected  is  not 
substantial.  Moreover,  given  that  all 
providers  affected  by  the  Order, 
including  the  four  that  are  deemed  to  be 
small  entities  under  the  SBA’s  standard, 
are  entitled  to  receive  prompt 
reimbursement  for  their  reasonable  costs 
of  compliance,  the  Commission 
concludes  that  the  Order  will  not  have 

a  significant  economic  impact  on  these 
small  entities. 

78.  Therefore,  the  Commission 
certifies  that  requirements  set  forth  in 
the  Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

79.  The  Commission  will  send  a  copy 
of  the  Order,  including  a  copy  of  this 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  This  initial 
certification  will  also  be  published  in 
the  Federal  Register. 

Ordering  Clauses 

80.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  2,  4(i),  4(j),  225, 
251,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152,  154(i),  154(j),  225,  251,  303(r),  this 
Second  Report  and  Order  and  Order  on 
Reconsideration  is  adopted. 

81.  It  is  further  ordered  that,  pursuant 
to  sections  1,  2,  4(i),  4(j),  225,  251,  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154(i),  154(j),  225,  251,  303(r),  the 
Petition  for  Reconsideration  and 
Clarification  filed  by  CSDVRS,  LLC, 
GoAmerica,  Inc.,  Viable,  Inc.,  and  Snap 
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Telecommunications,  Inc.  on  August  15, 
2008  in  CG  Docket  No.  03-123,  WC 
Docket  No.  05-196  is  denied. 

82.  It  is  further  ordered  that,  pmsuant 
to  sections  1,  2,  4{i),  4(j),  225,  251,  and 
303{r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 152, 
154(i),  154(j),  225,  251,  303(r),  the 
Petition  for  Clarification  filed  by 
CSDVRS,  LLC,  on  August  15,  2008  in 
CG  Docket  No.  03-1 23^  WC  Docket  No. 
05-196  is  granted  only  to  the  extent 
provided  herein,  and  otherwise  denied. 

83.  It  is  further  ordered  that,  pursuant 
to  sections  1,  2,  4(i),  4(j),  225,  251,  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154(i),  154(j),  225,  251,  303(r),  the 
Petition  for  Reconsideration  and 
Clarification  filed  by  Sorenson 
Communications,  Inc.,  on  August  18, 
2008  in  CG  Docket  No.  03-123,  WC 
Docket  No.  05-196  is  granted  to  the 
extent  described  herein. 

84.  It  is  further  ordered  that,  pursuant 
to  sections  1,  2,  4(i),  4{j),  225,  251,  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154{i),  154(j),  225,  251,  303(r),  the 
Petition  for  Limited  Waiver  Tiled  by 
Sorenson  Communications,  Inc.,  on 
September  30,  2008  in  CG  Docket  No. 
03-123,  WC  Docket  No.  05-196  is 
denied. 

85.  It  is  further  ordered  that,  pursuant 
to  sections  1,  2,  4(i),  4(j),  225,  251,  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154(i),  154(j),  225,  251,  303{r),  the 
Request  for  Expedited  Clarification  of 
Section  64.604(a)(2)  of  the  Rules  filed  by 
NENA  and  APCO  on  October  24,  2008 
in  CC  Docket  No.  98-67,  CG  Docket  No. 
03-123,  and- WC  Docket  No.  05-196,  is 
granted  to  the  extent  described  herein. 

86.  It  is  further  ordered  that,  pursuant 
to  rule  1.427(b)  of  the  Commission’s 
rules,  47  CFR  1.427(b),  this  Second 
Report  and  Order  and  Order  on 
Reconsideration  shall  become  effective 
on  December  31,  2008,  except  for  the 
information  collections,  which  require 
approval  by  OMB  under  the  PRA  and 
which  shall  become  effective  after  the 
Commission  publishes  a  document  in 
the  Federal  Register  announcing  such 
approval  and  the  relevant  effective 
date(s).  As  described  above,  the 
Commission  mandated  in  the  June  24, 
2008  Internet-based  TRS  Order  that  the 
new  numbering  system  and  emergency 
call  handling  requirements  be 
implemented  by  December  31,  2008.  In 
general,  the  issues  addressed  in  this 
Order  clarify  aspects  of  the 
implementation  of  the  new  system  and 
affirm  prior  determinations  and  are 
critical  to  ensuring  a  smooth  transition 
to  the  new  system.  The  Commission 


does  not  believe  that  the  shortened 
implementation  period  will  be  a 
significant  burden  on  any  affected 
parties,  who  are  already  working  to 
implement  the  new  system  described  in 
the  June  24,  2008  Internet-based  TRS 
Order.  In  any  event,  any  burden  to  the 
affected  parties  is  outweighed  by  the 
need  to  ensure  a  smooth  transition  to 
the  new,  more  functionally  equivalent 
numbering  system  for  the  community  of 
users,  including  a  smooth  transition  to 
the  new  emergency  call  handling  rules. 

87.  It  is  further  ordered  that  the 
Commission’s  Consumer  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Report  and  Order  and  Order 
on  Reconsideration,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  tbe 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  64 

Individuals  with  disabilities, 
Reporting  and  recordkeeping 
requirements,  Telecommunications. 
Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  64  to 
read  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

n  1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  254(k);  secs. 
403(b)(2)(B),  (c),  Public  Law  104-104,  110 
Stat.  56.  Interpret  or  apply  47  U.S.C.  201, 

218,  222,  225,  226,  228,  and  254(k)  unless 
otherwise  noted. 

■  2.  Section  64.605  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(1)  to 
read  as  follows: 

§64.605  Emergency  calling  requirements. 

(a)  *  *  * 

(1)  As  of  December  31,  2008,  the 
requirements  of  paragraphs  (a)(2)(i)  and 
(a)(2)(iv)  of  this  section  shall  not  apply 
to  providers  of  VRS  and  IP  Relay  to 
which  §  64.605(b)  applies. 

A  *  A  A  4r 

(b)  *  *  * 

(1)  Scope.  The  following  requirements 
are  only  applicable  to  providers  of  VRS 
or  IP  Relay.  Further,  the  following 
requirements  apply  only  to  911  calls 
placed  by  registered  users  whose 
Registered  Location  is  in  a  geographic 
area  .served  by  a  Wireline  E911  Network 


and  is  available  to  the  provider  handling 
the  call. 

***** 

[FR  Doc.  E8-30999  Filed  12-23-08;  4:15  pm] 
BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2721;  MB  Docket  No.  08-115; 
RM-1145] 

Television  Broadcasting  Services; 
Omaha,  NE 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  grants  a 
petition  for  rulemaking  filed  by  Mitts 
Telecasting  Company,  licensee  of 
station  KXVO-DT,  to  substitute  DTV 
channel  38  for  its  assigned  post¬ 
transition  DTV  channel  15  at  Omaha, 
Nebraska. 

DATES:  This  rule  is  effective  January  29, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaun  A.  Maher,  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MB  Docket  No.  08-115, 
adopted  December  17,  2008,  and 
released  December  18,  2008.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Information  Center  at  Portals 
II,  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  20554.  This  document 
will  also  be  available  via  ECFS  [http:// 
ix'ww. fcc.gov/cgb/ecfs/).  (Documents 
will  be  available  electronically  in  ASCII, 
Word  97,  and/or  Adobe  Acrobat.)  This 
document  may  be  purchased  from  the 
Commission’s  duplicating  contractor. 
Best  Copy  and  Printing,  Inc.,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  1- 
800-478-3160  or  via  e-mail  http:// 
ww'w.BCPIWER.com.  To  request  this 
document  in  accessible  formats 
(computer  diskettes,  large  print,  audio 
recording,  and  Braille),  send  an  e-mail 
to  fcc504@fcc.gov  or  call  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau  at  (202) 
418-0530  (voice),  (202)  418-0432 
(TTY).  This  document  does  not  contain 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13.  In  addition, 
therefore,  it  does  not  contain  any 
information  collection  burden  “for 
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small  business  concerns  with  fewer  than 
25  employees,”  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c){4).  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

The  Commission  will  send  a  copy  of 
this  Report  and  Order  in  a  report  to  be 
sent  to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  73 
Television,  Television  broadcasting. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.622  [Amended] 

■  2.  Section  73.622(i),  the  Post- 
Transition  Table  of  DTV  Allotments 
under  Nebraska,  is  amended  by  adding 
DTV  channel  4  and  removing  DTV 
channel  34  at  Superior. 

Federal  Communications  Commission. 

Clay  C.  Pendarvis, 

Associate  Chief,  Video  Division,  Media 
Bureau. 

[FR  Doc.  E8-31030  Filed  12-29-08;  8:45  am] 
BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  209,  213,  214,  215,  216, 
217,  218,  219,  220,  221,  222,  223,  224, 
225,  227,  228,  229,  230,  231,  232,  233, 
234,  235,  236,  238,  239,  240,  241,  and 
244 

[Docket  No.  FRA-2004-17529;  Notice  No. 

6] 

RIN  2130-AB94 

Adjustments  to  the  Minimum  and 
Maximum  Civil  Monetary  Penalties  for 
Violations  of  Federal  Railroad  Safety 
Laws  or  Federal  Railroad 
Administration  Safety  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  To  comply  with  the  Federal  * 
Civil-Penalties  Inflation  Adjustment  Act 


of  1990,  FRA  is  adjusting  the  minimum 
civil  monetary  penalty  that  it  will  apply 
when  it  assesses  a  civil  penalty  for  a 
violation  of  a  railroad  safety  statute  or 
regulation  imder  its  authority.  FRA  is 
also  adjusting  its  ordinary  maximum 
and  aggravated  maximum  penalties  to 
incorporate  the  new  maximum  civil 
penalty  amounts  authorized  by  the  Rail 
Safety  Improvement  Act  of  2008.  In 
particular,  FRA  is  increasing  the 
minimum  civil  penalty  per  violation 
from  $550  to  $650,  while  the  ordinary 
maximum  civil  penalty  per  violation 
will  be  increased  from  $16,000  to 
$25,000  and  the  aggravated  maximum 
civil  penalty  per  violation  where  a 
grossly  negligent  violation  or  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury 
(“grossly  negligent,  violation”)  will  be 
increased  from  $27,000  to  $100,000. 
DATES:  This  final  rule  is  effective  March 
2,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  N.  Gordon,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  1200  New 
Jersey  Avenue,  SE.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone  202- 
493-6001),  stephen.n.gordon@dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Inflation  Act) 
requires  that  an  agency  adjust  by 
regulation  each  maximum  civil 
monetary  penalty  (CMP),  or  range  of 
minimum  and  maximum  CMPs,  within 
that  agency’s  jurisdiction  by  October  23, 
1996,  and  adjust  those  penalty  amounts 
once  every  four  years  thereafter  to 
reflect  inflation.  Public  Law  101-410, 
104  Stat.  890,  28  U.S.C.  2461,  note,  as 
amended  by  Section  31001(s)(l)  of  the 
Debt  Collection  Improvement  Act  of 
1996,  Public  Law  104-134, 110  Stat. 

^  1321-373,  April  26,  1996.  Congress 
recognized  the  important  role  that  CMPs 
play  in  deterring  violations  of  Federal 
laws  and  regulations  and  realized  that 
inflation  has  diminished  the  impact  of 
these  penalties.  In  the  Inflation  Act, 
Congress  found  a  way  to  counter  the 
effect  that  inflation  has  had  on  the 
CMPs  by  having  the  agencies  charged 
with  enforcement  responsibility 
administratively  adjust  the  CMPs. 

In  2008,  Congress  determined  that 
additional  measures  were  necessary  to 
deter  violations  of  Federal  laws  and 
regulations  that  contribute  to  railroad 
fatalities,  injuries,  and  hazardous 
materials  releases.  See  H.R.  Rep.  No. 
110-336,  at  1  (2008).  As  a  result,  it 
passed  the  Rail  Safety  Improvement  Act 
of  2008,  which  was  signed  into  law  by 
the  President  on  October  16,  2008.  See 
Public  Law  110-432,  Division  A,  122 
Stat.  4848.  The  Rail  Safety  Improvement 


Act  of  2008  authorizes,  among  other 
initiatives,  increased  maximum  penalty 
amounts  by  revising  the  language  in  49 
U.S.C.  21301(a)(2),  21302(a)(2),  and 
21303(a)(2)  to  allow  for  civil  penalty 
assessments  up  to  $25,000  per  violation 
with  penalty  assessments  up  to 
$100,000  in  instances  where  grossly 
negligent  violations  occur.  Id.  at  sec. 

302. 

FRA  is  authorized  as  the  delegate  of 
the  Secretary  of  Transportation  to 
enforce  the  Federal  railroad  safety 
statutes  and  regulations,  including  the 
civil  penalty  provisions  at  49  U.S.C.  ch. 
213.  49  CFR  1.49;  49  U.S.C.  ch.  201- 
213.  FRA  currently  has  29  regulations 
that  contain  provisions  referencing  its 
authority  to  impose  civil  penalties  if  a 
person  violates  any  requirement  in  the 
pertinent  portion  of  a  statute  or  the 
Code  of  Federal  Regulations.  In  this 
final  rule,  FRA  is  amending  each  of 
those  separate  regulatory  provisions  and 
the  corresponding  footnotes  in  each 
Schedule  of  Civil  Penalties  to  raise  the 
minimum  CMP  to  $650,  the  ordinary 
maximum  CMP  to  $25,000,  and  the 
aggravated  maximum  CMP  to  $100,000. 
Where'  applicable,  FRA  is  amending  the 
corresponding  appendices  to  those 
regulatory  provisions,  which  outline 
FRA  enforcement  policy.  FRA  also  is 
amending  part  224  by  removing  the 
footnote  attached  to  §  224.111  and 
adding  the  removed  text,  as  amended,  as 
a  footnote  to  part  224,  appendix  A. 

Calculation  of  the  Inflation  Adjustment 

Under  the  Inflation  Act,  the  inflation 
adjustment  is  to  be  calculated  by 
increasing  the  maximum  CMP,  or  the 
range  of  minimum  and  maximum  CMPs, 
by  the  percentage  that  the  Consumer 
Price  Index  (CPI)  for  the  month  of  June 
of  the  calendar  year  preceding  the 
adjustment  (here,  June  2007)  exceeds 
the  CPI  for  the  month  of  June  of  the  last 
calendar  year  in  which  the  amount  of 
such  penalty  was  last  set  or  adjusted 
(here,  June  2004  for  the  minimum  CMP 
of  $550).  See  72  FR  51196  (Sept.  6, 
2007);  69  FR  62818  (Oct.  28,  2004);  69 
FR  30592  (May  28,  2004).  The  Inflation 
Act  also  specifies  that  the  amount  of  the 
adjustment  must  be  rounded  to  the 
nearest  multiple  of  $100  for  a  penalty 
between  $100  and  $1,000,  or  to  the 
nearest  multiple  of  $5,000  for  a  penalty 
of  more  than  $10,000  and  less  than  or 
equal  to  $100,000.  The  first  CMP 
adjustment  may  not  exceed  an  increase 
of  ten  percent.  FRA  utilizes  Bureau  of 
Labor  Statistics  data  to  calculate  ► 
inflation  adjusted  CMP  amounts. 

With  the  exception  of  the  penalties 
relating  to  the  hours  of  service  laws  (49 
U.S.C.  ch.  211),  the  ordinary  maximum 
CMP  for  a  violation  of  the  rail  safety 
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laws  and  regulations  was  initially 
established  by  the  Rail  Safety 
Improvement  Act  of  1988,  which  set  a 
$10,000  limit  for  a  CMP  imposed  for  any 
ordinary  violation,  and  a  $20,000  limit 
for  grossly  negligent  conduct  that  results 
in  an  aggravated  violation.  In  1998,  after 
applying  the  adjustment  calculation  in 
the  Inflation  Act,  FRA  determined  that 
the  ordinary  maximum  CMP  for  any 
single  violation  needed  to  be  increased 
to  $11,000  and  that  the  maximum  CMP 
for  aggravated  violations  needed  to  be 
increased  to  $22,000.  FRA  then 
amended  each  of  its  regulations  by  final 
rule  to  reflect  the  increased  CMPs.  See 
63  FR  11618  (March  10,  1998). 

The  Rail  Safety  Enforcement  and 
Review  Act  (RSERA)  in  1992  increased 
the  range  of  the  minimum  and 
maximum  civil  penalties  for  a  violation 
of  the  hours  of  service  laws,  making 
these  minimum  and  maximum  penalty 
amounts  uniform  with  those  of  FRA’s 
other  regulatory  provisions.  Before 
enactment  of  RSERA,  the  penalty  was 
“up  to  $1,000  per  violation.”  RSERA 
increased  the  minimum  civil  penalty  for 
an  hours  of  service  violation  to  $500, 
the  ordinary  maximum  civil  penalty  to 
$10,000,  and  the  aggravated  maximum 
civil  penalty  to  $20,000.  By  applying  the 
same  adjustment  calculation  using  the 
1992  CPI,  the  ordinary  and  aggravated 
maximum  penalties  for  violations  of  the 
hours  of  service  laws  were  raised  to 
equal  those  of  the  other  rail  safety  laws 
and  regulations:  $11,000  and  $22,000. 

In  1998,  FRA  applied  the  adjustment 
calculation  in  the  Inflation  Act  to  the 
minimum  CMP  and  determined  that  it 
would  not  need  to  be  increased.  In  2004, 
FRA  determined,  by  applying  the 
adjustment  calculation  using  the  June 
2003  CPI,  that  the  minimum  CMP 
should  be  increased  from  $500  to  $550. 
FRA  also  determined  in  2004  under  the 
same  rationale  that  the  aggravated 
maximum  CMP  should  be  increased 
from  $22,000  to  $27,000.  69  FR  30592 
(May  28,  2004).  In  2007,  FRA  applied 
the  inflation  adjustment  calculation, 
determined  that  the  ordinary  maximum 
CMP  needed  to  be  increased,  and 
amended  each  of  its  regulations  by  final 
rule  to  reflect  an  increase  in  the 
ordinary  maximum  CMP  to  $16,000.  72 
FR  51194  (Sept.  6,  2007). 

Prior  to  the  enactment  of  the  Rail 
Safety  Improvement  Act  of  2008,  FRA 
was  evaluating  the  need  to  make 
inflation  adjustments  to  its  CMP 
amounts  under  the  requirements  of  the 
Inflation  Act.  The  Rail  Safety 
Improvement  Act  of  2008,  however, 
increased  the  authorized  amounts  for 
ordinary  maximum  CMPs  ($25,000)  and 
aggravated  maximum  CMPs  ($100,000). 
The  regulations  now  are  being  amended 


to  reflect  this  change  in  statutory 
authority  for  ordinary  maximum  and 
aggravated  maximum  CMPs,  which 
temporarily  alleviates  the  need  to 
perform  inflation  adjustment 
calculations  for  FRA’s  ordinary 
maximum  and  aggravated  maximum 
CMPs.  While  the  new  law  increased  the 
authority  for  maximum  penalties,  it  did 
not  address  the  minimum  CMP  amount. 
Therefore,  FRA  must  calculate  whether 
an  inflation  adjustment  is  necessary 
with  respect  to  the  minimum  CMP. 
Applying  the  inflation  adjustment 
calculation,  FRA  has  determined  that 
the  minimum  CMP  should  be  increased 
as  the  following  calculations  show. 

Calculations  To  Determine  Minimum 
Civil  Monetary  Penalty  Update  for  2008 

As  required,  this  year,  FRA 
reevaluated  the  minimum  CMP  and 
concluded  that  it  should  be  increased  to 
$650,  as  the  next  calculations  show.  The 
June  2007  CPI  of  624.129  divided  by  the 
CPI  for  June  2004  of  568.2  (since  the  last 
update  was  in  2004)  equals  an  inflation 
factor  of  1.09843;  $550  times  1.09843 
equals  $604.  The  raw  inflation 
adjustment  amount  of  $54  is  rounded  to 
the  nearest  multiple  of  100,  which  is 
$100.  The  inflation  adjusted  minimum 
penalty  is  $550  plus  $100,  or  $650,  see 
appendix,  and  is  applicable  to  all  of  the 
rail  safety  statutes  and  regulations. 
Because  this  is  the  second  time  that  the 
minimum  CMP  has  been  adjusted  under 
the  Act,  the  ten-percent  cap  on  the 
increase  does  not  apply.  This  new  FRA 
minimum  penalty  will  apply  to 
violations  that  occur  on  or  after  March 
2,  2009. 

Public  Participation 

FRA  is  proceeding  to  a  final  rule 
without  providing  a  notice  of  proposed 
rulemaking  or  an  opportunity  for  public 
comment.  Public  comment  is 
unnecessary  because,  in  making  these 
technical  amendments  to  give  effect  to 
the  new  Rail  Safety  Improvement  Act  of 
2008,  FRA  is  not  exercising  discretion 
in  a  way  that  could  be  informed  by 
public  comment.  As  such,  notice  and 
comment  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  within  the 
meaning  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(3)(B). 
Likewise,  the  adjustments  required  by 
the  Inflation  Act  are  ministerial  acts 
over  which  FRA  has  no  discretion, 
making  public  comment  unnecessary. 
FRA  is  issuing  these  amendments  as  a 
final  rule  applicable  to  all  future  rail 
safety  civil  penalty  cases  under  its 
authority  to  cite  for  violations  that  occur 
on  or  after  the  effective  date  of  this  final 
rule. 


Regulatory  Impact 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation.  44  FR 
11034.  The  cost  of  complying  with 
existing  substantive  regulations  is  not 
being  increased.  The  rules  merely 
contain  a  regulatory  formulation  of 
FRA’s  amended  statutory  authority 
pursuant  to  the  Rail  Safety  Improvement 
Act  of  2008  and  simply  reserve  FRA’s 
right  to  assess  a  penalty  up  to  $25,000, 
or  $100,000  in  appropriate 
circumstances.  Additionally,  the 
adjustment  of  the  minimum  CMP  is  a 
limited  ministerial  act  over  which  the 
agency  has  no  discretion.  The  economic 
impact  of  the  final  rule  is  minimal  to  the 
extent  that  preparation  of  a  regulatory 
evaluation  is  not  warranted. 

B.  Regulatory  Flexibility  Determination 

FRA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  this  rule  will  apply  to 
railroads  and  others  that  are  considered 
small  entities,  there  is  no  economic 
impact  on  any  person  who  complies 
with  the  Federal  railroad  safety  laws 
and  the  regulations  and  orders  issued 
under  those  laws. 

C.  Federalism 

This  final  rule  will  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  13132, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

D.  International  Trade  Impact 
Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  This  rulemaking  is 
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purely  domestic  in  nature  and  is  not 
expected  to  affect  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
for  foreign  firms  doing  business  in  the 
United  States. 

E.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

F.  Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  final  rule  issued  today  will  not 
result  in  the  expenditure,  in  the 
aggregate,  of  $141,000,000  or  more  in 
any  one  year  by  State,  local,  or  Indian 
Tribal  governments,  or  the  private 
sector,  and  thus  preparation  of  a 
statement  is  not  required. 

G.  Environmental  Assessment 

There  are  no  significant 
environmental  impacts  associated  with 
this  final  rule. 

H.  Energy  Impact 

According  to  definitions  set  forth  in 
Executive  Order  13211,  there  will  be  no 
significant  energy  action  as  a  result  of 
the  issuance  of  this  final  rule. 

List  of  Subjects  in  49  CFR  Parts  209, 

213,  214,  215,  216,  217,  218,  219,  220, 
221,  222,  223,  224,  225,  227,  228,  229, 
230,  231,  232,  233,  234,  235,  236,  238, 
239,  240,  241,  and  244 

49  CFR  Part  209 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  213 

Bridges,  Penalties,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  215 

Freight,  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  216 
Penalties,  Railroad  safety. 

49  CFR  Part  217 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  218 
Occupational  safety  and  health, 
Penalties,  Railroad  employees,  Railroad 


safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  219 

Alcohol  abuse.  Drug  abuse.  Drug 
testing,  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

49  CFR  Part  220 

Penalties,  Radio,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  221 

Penalties,  Railroad  safety,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  222 

Administrative  practice  and 
procedure.  Penalties,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  223 

Glass  and  glass  products,  Penalties, 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  224 

Incorporation  by  reference.  Penalties, 
Railroad  locomotive  safety.  Railroad 
safety,  and  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  225 

Investigations,  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  227 

Incorporation  by  reference. 
Locomotive  Noise  Control, 

Occupational  Safety  and  Health, 
Penalties,  Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  228 

Penalties,  Railroad  employees, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  229 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  230 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  231 
Penalties,  Railroad  safety. 

49  CFR  Part  232 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  233 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 


49  CFR  Part  234 

Highway  safety,  Penalties,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  235 

Administrative  practice  and 
procedure.  Penalties,  Railroad  safety, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  236  . 

Penalties,  Railroad  safety^  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  238 

Fire  prevention.  Penalties,  Railroad 
safety,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  239 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  240 

Administrative  practice  and 
procedure,  Penalties,  Railroad 
employees.  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  241 

Communications,  Penalties,  Railroad 
safety,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  244 
Administrative  practice  and 
procedure.  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

The  Final  Rule 

■  In  consideration  of  the  foregoing, 
parts  209,  213,  214,  215,  216,  217,  218, 
219, 220, 221, 222, 223,  224,  225,  227, 
228,  229,  230,  231,  232,  233,  234,  235, 
236,  238,  239,  240,  241,  and  244,  of 
subtitle  B,  chapter  II  of  title  49  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  209— [AMENDED] 

■  1.  The  authority  citation  for  part  209 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20111, 
20112,  20114;  28  U.S.C.  2461,  note;  and  49 
CFR  1.49. 

§209.409  [Amended] 

■  2.  Section  209.409  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$500”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 
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Appendix  A  to  Part  209 — [Amended] 

■  3.  Appendix  A  to  part  209  is  amended 
by: 

■  a.  Removing  the  numerical  amount 
“$550”  in  the  third  paragraph  below  the 
heading  “PENALTY  SCHEDULES: 
ASSESSMENT  OF  MAXIMUM 
PENALTIES,”  and  replacing  it  with  the 
numerical  amount  “$650‘”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  in  the  third  paragraph  helow 
the  heading  “PENALTY  SCHEDULES; 
ASSESSMENT  OF  MAXIMUM 
PENALTIES,”  and  replacing  it  with  the 
numerical  amount  “$25,000”; 

■  c.  Removing  the  reference  to  the 
numerical  amount  “$11,000”  in  the 
sixth  paragraph  below  the  heading 
“PENALTY  SCHEDULES: 
ASSESSMENT  OF  MAXIMUM 
PENALTIES,”  and  replacing  it  with  the 
numerical  amount  “$25,000”;  and 

■  d.  Removing  both  references  to  the 
numerical  amount  “$27,000”  in  the 
sixth  paragraph  below  the  heading 
“PENALTY  SCHEDULES; 
ASSESSMENT  OF  MAXIMUM 
PENALTIES,”  and  replacing  them  with 
the  numerical  amount  “$100,000”. 

Appendix  B  to  Part  209 — [Amended] 

■  4.  Footnote  1  to  appendix  B  to  part 
209  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$500”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$11,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

PART  213— [AMENDED] 

■  5.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20114  and 
20142;  28  U.S.C.  2461,  note;  and  49  CFR 
1.49(m). 

§213.15  [Amended] 

■  6.  Paragraph  (a)  of  §  213.15  is 
amended  hy: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

M  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  B  to  Part  213 — [Amended] 

■  7.  Footnote  1  to  appendix  B  of  part 
213  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 


PART  214— [AMENDED] 

■  8.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§214.5  [Amended] 

■  9.  Section  214.5  is  amended  by: 

■  a.  Removing  the  numerical  amount  . 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  h.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 

numerical  amount  “$100,000”. 

/ 

Appendix  A  to  Part  214 — [Amended] 

■  10.  Footnote  1  to  appendix  A  of  part 

214  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  215— [AMENDED] 

■  11.  The  authority  citation'for  part  215 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note-  and  49  CFR  1.49. 

§215.7  [Amended] 

■  12.  Section  215.7  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  B  to  Part  215 — [Amended] 

■  13.  Footnote  1  to  appendix  B  of  part 

215  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  216— [AMENDED] 

■  14.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20104,  20107, 
20111, 20133, 20701-20702,  21301-21302, 
21304;  28  U.S.C.  2461,  note;  and  49  CFR 
1.49. 

§216.7  [Amended] 

■  15.  Section  216.7  is  amended  by: 

■  a.  Removing4he  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 


■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

PART  217— [AMENDED] 

■  16.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§217.5  [Amended] 

■  17.  Section  217.5  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  h.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  217 — [Amended] 

■  18.  Footnote  1  to  appendix  A  of  part 

217  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  218— [AMENDED] 

■  19.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§218.9  [Amended] 

■  20.  Section  218.9  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  218 — [Amended] 

■  21.  Footnote  1  of  appendix  A  to  part 

218  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000,”. 

PART  219— [AMENDED] 

■  22.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20140, 
21301,  21304,  21311;  28  U.S.C.  2461,  note; 
and  49  CFR  1.49(m). 

§219.9  [Amended] 

■  23.  Paragraph  (a)  of  §  219.9  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 
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■  b.  Removing  the  numerical  amount 
“S16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  219 — [Amended] 

■  24.  Footnote  1  to  appendix  A  of  part 

219  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  220— [AMENDED] 

■  25.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
21301-21302, 21304,  21311;  28  U.S.C. 2461, 
note;  and  49  CFR  1.49. 

§220.7  [Amended] 

■  26.  Section  220.7  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  C  to  Part  220 — (Amended] 

■  27.  Footnote  1  to  appendix  C  of  part 

220  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  221— [AMENDED] 

■  28.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§221.7  [Amended] 

■  29.  Section  221.7  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  h.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  C  to  Part  221 — (Amended] 

■  30.  Footnote  1  to  appendix  C  of  part 

221  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  222— [AMENDED] 

■  31.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  20103,  20107,  20153, 
21301,  21304;  28  U.S.C.  2461,  note;  and  49 
CFR  1.49. 

§222.11  [Amended] 

■  32.  Section  222.11  is  amended  hy: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  G  to  Part  222 — [Amended] 

■  33.  Footnote  1  to  appendix  G  of  part 

222  is  amended  by:  Removing  the 
numerical  amount  “27,000”  and  adding 
in  its  place  the  numerical  amount 
“100,000”. 

PART  223— [AMENDED] 

■  34.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20133, 
20701-20702, 21301-21302,  21304;  28  U.S.C. 
2461,  note;  and  49  CFR  1.49. 

§223.7  [Amended] 

■  35.  Section  223.7  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  B  to  Part  223 — [Amended] 

■  36.  Footnote  1  to  appendix  B  of  part 

223  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  224— [AMENDED] 

■  37.  The  authority  citation  for  part  224 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20148 
and  21301;  28  U.S.C.  2461,  note;  and  49  CFR 
1.49. 

§224.11  [Amended] 

■  38.  Paragraph  (a)  of  §  224.11  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 


■  39.  Section  224.111  is  amended  by 
removing  footnote  1. 

Appendix  A  to  Part  224 — (Amended] 

■  40.  Appendix  A  of  part  224  is 
amended  by  adding  footnote  1,  to  read 
as  follows: 

***** 

1  A  penalty  may  be  assessed  against 
an  individual  only  for  a  willful 
violation.  The  Administrator  reserves 
the  right  to  assess  a  penalty  of  up  to 
$100,000  for  any  violation  where 
circumstances  warrant.  See  49  CFR  part 
209,  appendix  A. 
***** 

PART  225— [AMENDED] 

■  41.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  103,  322(a),  20103, 
20107,  20901-20902,  21301,  21302, 21311; 
28  U.S.C.  2461,  note;  and  49  CFR  1.49. 

§225.29  [Amended] 

■  42.'Section  225.29  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  225 — (Amended] 

■  43.  Footnote  1  to  appendix  A  of  part 
225  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  227— [AMENDED] 

■  44.  The  authority  citation  for  part  227 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20103,  note, 
20701-20702;  28  U.S.C.  2461,  note;  and  49 
CFR  1.49. 

§227.9  [Amended] 

■  45.  Paragraph  (a)  of  §  227.9  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$11,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”; 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”;  and 

■  d.  Removing  the  phrase  “appendix  H” 
and  adding  in  its  place  the  phrase 
“appendix  G”. 
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Appendix  G  to  Part  227 — [Amended] 

■  46.  Appendix  G  of  part  227  is 
amended  by  adding  the  following 
paragraph  as  Footnote  1: 
***** 

1 A  penalty  may  he  assessed  against 
an  individual  only  for  a  willful 
violation.  The  Administrator  reserves 
the  right  to  assess  a  penalty  of  up  to 
$100,000  for  any  violation  where 
circumstances  warrant.  See  49  CFR  part 
209,  appendix  A. 

***** 

PART  228— [AMENDED] 

■  47.  The  authority  citation  for  part  228 
is  revised 4o  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  21101- 
21108;  28  U.S.C.  2461,  note;  and  49  CFR 
1.49. 

§228.21  [Amended] 

■  48.  Section  228.21  is  amended  hy: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  228 — [Amended] — 
Requirements  of  the  Hours  of  Service 
Act:  Statement  of  Agency  Policy  and 
Interpretation 

■  49.  In  appendix  A  to  part  228,  the 
ninth  paragraph  below  the  heading 
“GENERAL  PROVISIONS”,  entitled 
“Penalty”,  is  amended  by  removing  its 
last  sentence  and  adding  the  following 
sentences  in  its  place: 

Appendix  A  to  Part  228 — Requirements 
of  the  Hours  of  Service  Act:  Statement 
of  Agency  Policy  and  Interpretation 
***** 

Penalty.  *  *  *  Effective  October  9, 
2007,  the  ordinary  maximum  penalty  of 
$11,000  was  raised  to  $16,000  as 
required  under  law.  Effective  March  2, 
2009,  the  minimum  penalty,  ordinary 
maximum  penalty  and  aggravated 
maximum  penalty  were  raised  again. 
The  minimum  penalty  was  increased 
from  $550  to  $650  pursuant  to  the  law’s 
requirement.  Meanwhile,  the  ordinary 
maximum  penalty  was  increased  from 
$16,000  to  $25,000  and  the  aggravated 
maximum  was  increased  from  $27,000 
to  $100,000  in  accordance  with  the 
authority  provided  under  the  Rail  Safety 
Improvement  Act  of  2008.  * 
***** 


Appendix  B  to  Part  228 — [Amended] 

■  50.  Appendix  B  is  amended  by 
removing  each  of  the  three  references  to 
the  numerical  amount  “$500”  and 
replacing  them  with  the  numerical 
amount  “$650”. 

■  51.  Footnote  1  to  appendix  B  of  part 

228  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  229— [AMENDED] 

■  52,  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
20133, 20137-20138, 20143,  20701-20703, 
21301-21302,  21304;  28  U.S.C.  2461,  note; 
and  49  CFR  1.49(c),  (m). 

§  229.7  [Amended] 

■  53.  Paragraph  (b)  of  §  229.7  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  B  to  Part  229 — [Amended] 

■  54.  Appendix  B  is  amended  hy 
removing  the  numerical  amount  “$500” 
from  the  entry  at  229.105  and  adding  in 
its  place  the  numerical  amount  “$650”. 

■  55.  Footnote  1  to  appendix  B  of  part 

229  is  amended  hy  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  230— [AMENDED] 

■  56.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20702; 
28  U.S.C.  2461,  note;  and  49  CFR  1.49. 

§  230.4  [Amended] 

■  57.  Paragraph  (a)  of  §  230.4  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

PART  231— [AMENDED] 

■  58.  The  authority  citation  for  part  231 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  20102-20103,  20107, 
20131, 20301-20303,  21301-21302,  21304; 
28  U.S.C.  2461,  note;  and  49  CFR  1.49. 

§231.0  [Amended] 

■  59.  Paragraph  (f)  of  §  231.0  is 
amended  hy: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  h.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  231 — [Amended] 

■  60.  Appendix  A  is  amended  by 
removing  the  numerical  amount  “$500” 
from  the  entry  at  146.A  and  adding  in 
its  place  the  pumerical  amount  “$650”. 

■  61.  Footnote  1  to  appendix  A  of  part 

231  is  amended  hy  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  232— [AMENDED] 

■  62.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
20133, 20141,  20301-20303,  20306,  21301- 
21302,  21304;  28  U.S.C.  2461,  note;  and  49 
CFR  1.49. 

§232.11  [Amended] 

■  63.  Paragraph  (a)  of  §  232.11  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  232 — [Amended] 

■  64.  Footnote  1  to  appendix  A  of  part 

232  is  amended  by: 

■  a.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  b.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

PART  233— [AMENDED] 

■  65.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§233.11  [Amended] 

■  66.  Section  233.11  is  amended  by: 


79704 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


PART  236— [AMENDED] 


■  a.  Removing  the  numerical  amount 
j‘$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  233 — [Amended] 

■  67.  Footnote  1  to  appendix  A  of  part 

233  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  234— [AMENDED] 

■  68.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  246i,  note;  and  49  CP’R  1.49. 

§234.6  [Amended] 

■  69.  Paragraph  (a)  of  §  234.6  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  234 — [Amended] 

■  70.  Footnote  1  to  appendix  A  of  part 

234  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  235— [AMENDED] 

■  71.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

§  235.9  [Amended] 

■  72.  Section  235.9  is  amended  by; 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
•“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  235 — [Amended] 

■  73.  Footnote  1  to  appendix  A  of  part 

235  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 


■  74.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  201.07;  28 
U.S.C.  2461,  note  and  49  CFR  1.49. 

§  236.0  [Amended] 

■  75.  Paragraph  (f)  of  §  236.0  is 
amended  by: 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  236 — [Amended] 

■  76.  Footnote  1  to  appendix  A  of  part 
236  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  238— [AMENDED] 

■  77.  The  authority  citation  for  part  238 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20133, 
20141,  20302-20303,  20306,  20701-20702, 
21301-21302,  21304;  28  U.S.C.  2461,  note;  49 
CFR  1.49. 

§238.11  [Amended] 

■  78.  Paragraph  (a)  of  §  238.11  is 
amended  by: 

B  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

B  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 
B  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  238 — [Amended] 

B  79.  Footnote  1  to  appendix  A  to  part 
238  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  239— [AMENDED] 

B  80.  The  authority  citation  for  part  239 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20105- 
20114,  20133,  21301, 21304, and  21311;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49(c),  (g), 
(m). 

§239.11  [Amended] 

B  81.  Section  239.11  is  amended  by: 

B  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 


B  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 
B  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  239 — [Amended] 

B  82.  Footnote  1  to  appendix  A  to  part 

239  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  240— [AMENDED] 

B  83.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20135, 
21301,  21304,  21311;  28  U.S.C.  2461,  note; 
and  49  CFR  1.49. 

§  240.1 1  [Amended] 

B  84.  Paragraph  (a)  of  §  240.11  is 
amended  by: 

B  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

B  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 
B  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Appendix  A  to  Part  240 — [Amended] 

B  85.  Appendix  A  is  amended  by 
removing  each  of  the  three  references  to 
the  numerical  amount  “$500”  and 
adding  in  each  of  their  places  the 
numerical  amount  “$650”. 

B  86.  Footnote  1  to  appendix  A  of  part 

240  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  241— [AMENDED] 

B  87.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  21301, 
21304,  21311;  28  U.S.C.  2461,  note;  49  CFR 
1.49. 

§241.15  [Amended] 

B  88.  Paragraph  (a)  of  §  241.15  is 
amended  by: 

B  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

B  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 
B  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 
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Appendix  B  to  Part  241 — [Amended] 

■  89.  Footnote  1  to  appendix  B  of  part 
241  is  amended  by  removing  the 
numerical  amount  “$27,000”  and 
adding  in  its  place  the  numerical 
amount  “$100,000”. 

PART  244— [AMENDED] 

■  90.  The  authority  citation  for  part  244 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  21301; 

5  U.S.C.  553  and  559;  28  U.S.C.  2461,  note; 
and  49  CFR  1.49. 

§  244.5  [Amended] 

■  91.  Paragraph  (a)  of  §  244.5  is 
amended  by; 

■  a.  Removing  the  numerical  amount 
“$550”  and  adding  in  its  place  the 
numerical  amount  “$650”; 

■  b.  Removing  the  numerical  amount 
“$16,000”  and  adding  in  its  place  the 
numerical  amount  “$25,000”;  and 

■  c.  Removing  the  numerical  amount 
“$27,000”  and  adding  in  its  place  the 
numerical  amount  “$100,000”. 

Issued  in  Washington,  DC  on  December  18, 
2008. 

Clifford  C.  Eby, 

Acting  Administrator,  Federal  Railroad 
Administration. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix:  “Step-by-Step  Calculations 
To  Determine  Civil  Monetary  Penalty 
Update:  2008” 

Step-by-Step  Calculations  To  Determine 
Civil  Monetary  Penalty  Update:  2008 

These  calculations  follow  U.S.  Department 
of  Transportation  and  Government 
Accountability  Office  (GAO),  formerly  the 
General  Accounting  Office,  guidance  to 
determine  if  the  minimum  civil  monetary 
penalty  (CMP)  should  be  updated  according 
to  the  Inflation  Act.  (Sources  for  guidance:  (1) 
GAO  attachment  to  memorandum  with 
subject  “Annual  Review  of  Department  of 
Transportation’s  (DOT)  Civil  Penalties 
Inflation  Adjustment,”  dated  July  10,  2003; 

(2)  policy  paper  entitled  “Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990”). 
Overall,  the  minimum  rises  from  $550  to 
$650  for  2008,  under  the  Inflation  Act. 

Minimum  CMP 

The  current  minimum  CMP  is  $550,  last 
updated  on  May  28,  2004.  See  69  FR  30592. 

'Step  1:  Find  the  Consumer  Price  Index 
(CPI).  (Bureau  of  Labor  Statistics  (BLS),  1967 
Base,  U.S.  City  Average). 

The  CPI  for  June  of  the  preceding  year,  i.e., 
CPI  for  June  2007  =  624.129. 

The  CPI  for  June  of  the  year  the  CMP  was 
last  set  or  adjusted  under  the  Inflation  Act, 
i.e.,  CPI  for  June  2004  =  568.2. 

Step  2:  Calculate  the  Cost  of  Living 
Adjustment  (COLA),  or  the  Inflation  Factor. 


COLA=  CPI  for  June  2007  =  624.129  = 
1.09843,  CPI  for  June  2004  568.2. 

Step  3:  Find  the  Raw  Inflation  Adjustment 
or  Inflation  Adjustment  Before  Rounding. 
Raw  Inflation  Adjustment  =  CMP  x  COLA  = 
$550  X  1.09843  =  $604.14  =  $604. 

Step  4.- Round  the  Raw  Inflation 
Adjustment  Amount.  Recall  that  the  increase 
in  the  CMP  is  rounded,  according  to  the 
rounding  rules. 

Increase  =  Raw  Inflation  Adjustment  — 
Original  CMP  =  $604  -  $550  =  $54. 

Use  the  following  rounding  rule:  “If  the 
current  unadjusted  penalty  is  greater  than 
$100  and  less  than  or  equal  to  $1,000,  round 
the  increase  to  the  nearest  multiple  of  $100.” 
(Federal  Civil  Penalties  Inflation  Adjustment 
Act  of  1990,  p.  4). 

Multiples  of  $100  are  $0,  $100,  $200.*  *  * 
The  nearest  multiple  of  $100  is  therefore 
$100.  Rounded,  the  $54  increase  =  $100. 

Step  5:  Find  the  Inflation  Adjusted  Penalty 
After  Rounding. 

CMP  after  rounding  =  Original  CMP  + 
Rounded  Increase  =  $550  +  $100  =  $650. 

Step  6:  Apply  a  10%  Ceiling  if  Necessary. 

As  the  minimum  CMP  has  been  adjusted 
previously  according  to  the  Inflation  Act,  the 
10%  cap  for  first-time  adjustments  does  not 
apply. 

Step  7:  Determine  New  Penalty. 

The  new  minimum  CMP  =  $650. 

For  2008,  the  minimum  CMP  rises  by  $100. 

[FR  Doc.  E8-30753  Filed  12-29-08;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 
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RIN0648-AW10 

Marine  Recreational  Fisheries  of  the 
United  States;  National  Saltwater 
Angler  Registry  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
adopt  regulations  to  implement  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSA).The  regulations  establish  a 
national  registry  of  recreational  anglers 
fishing  in  the  Exclusive  Economic  Zone 
(EEZ),  for  anadromous  species  in  tidal 
waters  or  for  Continental  Shelf  fishery 
resources  beyond  the  EEZ.  Persons  will 
not  be  required  to  register  with  NMFS 
if  they  are  licensed  by  a  state  that 
provides  data  determined  to  be 
sufficient  for  the  agency’s  needs.  The 
requirement  is  intended  to  improve 


existing  angling  effort  surveys  in  order 
to  improve  their  efficiency,  to  reduce 
possible  sources  of  bias  and  to  improve 
confidence  in  survey  results  by  anglers 
and  fishery  managers. 

DATES:  This  final  rule  is  effective 
January  29,  2009,  except  for  the 
amendments  to  §600.1405  which  are 
effective  January  1,  2010. 

ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review/Regulatory  Flexibility 
Act  Analysis  are  available  from;  Gordon 
Colvin,  Office  of  Science  and 
Technology,  National  Marine  Fisheries 
Service,  1315  East  West  Highway,  Silver 
Spring,  MD  20910.  Background 
information  and  documents  are 
available  at  the  NMFS  Office  of  Science 
and  Technology  website  at  http:// 
www.st.nmfs.noaa.gov/mnD/ 

Written  comments  regaraing  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  final  rule 
may  be  submitted  to  NMFS  Office  of 
Science  and  Technology  and  by  e-mail 
to  David_  Rostker@omb.eop.gov,  or  fax 
to  (202)  395-7285. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Colvin,  phone:  301-713-2367; 
fax:  301-713-1875;  or  e-mail: 
gordon .  coIvin@noaa  .gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  final  rule  is  accessible  via  the 
Internet  at  the  Office  of  the  Federal 
Register’s  Web  site  at  http:// 
www.access.gpo.gov/su _ docs/. 

Background 

In  2004,  NMFS  contracted  with  the 
National  Research  Council  (NRC)  of  the 
National  Academy  of  Sciences  to  review 
the  current  marine  recreational  fishery 
survey  methods  used  by  NMFS  and  its 
partners  to  monitor  fishing  effort  and 
catch.  NMFS  asked  the  NRC  to:  (1) 
assess  current  survey  methods  for  their 
suitability  in  monitoring  fishing  effort 
and  catch  in  the  shoreline,  private  boat, 
and  for-hire  boat  recreational  fisheries; 
(2)  assess  the  adequacy  of  the  methods 
for  providing  the  quality  of  information 
needed  to  support  accurate  stock 
assessments  aiid  responsible  fisheries 
management  decisions;  and  (3)  make 
recommendations  for  possible 
methodological  improvements  that 
would  ensure  more  accurate  and  precise 
estimates  of  recreational  effort  and 
catch. 

The  NRC’s  Ocean  Studies  Board 
formed  a  10-member  committee  to 
conduct  the  requested  review,  held  a 
series  of  five  public  meetings  in  2005  to 
gather  information  about  the  current 
survey  programs  in  each  region,  and 
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published  a  final  report  in  April  2006 
[http://fermat.nap.edu/catalog/ 
11616.html].  The  NRG  report  identified 
a  number  of  potential  problems  with  the 
sampling  and  estimation  designs 
employed  in  the  current  surveys  and 
questioned  the  adequacy  of  the  existing 
surveys  in  providing  the  statistics 
needed  to  support  accurate  stock 
assessments  and  appropriate  fishery 
management  decisions.  The  report 
recommended  that  current  surveys  be 
redesigned  to  improve  their 
effectiveness,  the  appropriateness  of 
their  sampling  procedures,  their 
applicability  to  various  kinds  of 
management  decisions,  and  their 
usefulness  for  social  and  economic 
analyses.  The  NRC  review  deferred  to 
NMFS  to  develop  a  process  to  determine 
the  highest  priority  changes  given  the 
costs  and  benefits  of  any  specific 
improvement.  In  response,  NMFS 
established  the  Marine  Recreational 
Information  Program  (“MRIP”)  to 
further  study  and  evaluate  the  many 
recommendations  in  the  NRC  review, 
and  to  design  and  implement  the 
necessary  changes  and  improvements  to 
the  system  of  regional  surveys  of  marine 
recreational  fishing  in  the  nation’s 
coastal  states.  More  information  on  this 
program  is  available  at: 
www.countmyfish.noaa.gov. 

As  part  of  MRIP,  NMFS  is  establishing 
the  National  Saltwater  Angler  Registry 
Program  (“Registry  Program’’)  to 
implement  certain  recommendations  of 
the  NRC  review.  Among  its  findings,  the 
NRC  review  found  that  current 
recreational  survey  approaches,  which 
rely  on  random  telephone  contacts  with 
residents  of  coastal  county  households 
to  collect  marine  recreational  fishing 
effort  data,  result  in  significant  survey 
over-coverage  since  relatively  few 
households  include  active  anglers,  and 
under-coverage  since  some  anglers  do 
not  live  in  coastal  counties  or  they  live 
in  coastal  counties  but  do  not  have 
landline  telephones.  The  review  advised 
that  over-coverage  results  in  severe 
sampling  inefficiency,  and  that  under¬ 
coverage  may  lead  to  serious  bias  in  the 
resultant  effort  estimates  since  anglers 
fi'om  non-coastal  counties  are  likely  to 
have  different  effort  characteristics  than 
those  from  coastal  counties.  To  resolve 
these  problems,  the  NRC  Panel 
recommended  the  devdopment  of  and 
subsequent  sampling  ft'om  a 
comprehensive  national  saltwater  angler 
registry.  The  panel  further 
recommended  that  the  registry'  be 
established  either  by  implementing  a 
federal  registration  requirement  or  by 
expanding  current  state  saltwater 
licenses  to  include  all  saltwater  anglers. 


Partially  in  response  to  the  NRC 
Panel’s  findings  and  recommendations. 
Congress  passed  section  .401(g)  of  the 
MSA,  which  requires  the  Secretary  of 
Commerce  to  establish  a  program  to 
improve  the  quality  and  accuracy  of 
current  estimates  of  marine  recreational 
fishing  catch  and  effort  by  January  1 , 
2009,  in  a  manner  that  considers  and,  to 
the  extent  feasible,  incorporates  the 
NRC  Panel’s  recommendations.  As  part 
of  the  program,  section  401(g)(1)  of  the 
MSA  requires  the  Secretary  to  register, 
and  collect  identification  and  contact 
information  for,  anglers  and  forrhire 
vessels  if  they  fish  in  the  EEZ,  for 
Continental  Shelf  fishery  resources 
beyond  the  EEZ  or  for  anadromous 
species.  Further,  the  Secretary  is  to 
exclude  from  the  federal  registration 
requirement  those  anglers  and  vessels 
that  are  licensed  or  registered  by  a*  state 
if  the  Secretcuy  determines  that 
information  from  the  state  program  is 
suitable  for  the  Secretary’s  use  or  is 
used  to  assist  in  completing  marine 
recreational  fisheries  statistical  surveys, 
or  evaluating  the  effects  of  proposed 
conservation  and  management  measures 
for  marine  recreational  fisheries.  The 
resultant  federal  Registry  must  address 
both  the  qualifications  and  procedures 
for  registering  anglers  and  vessels  and 
for  excluding  qualified  states’  anglers 
and  vessels  from  the  federal  registration 
requirement. 

The  program  must  also  recognize  and 
balance  two  important  provisions  of  the 
NRC  recommendations  and  the 
provisions  of  section  401(g)  of  the  MSA. 
First,  the  NRC  Panel  advised  that  a 
universal  registry  or  license-based  list  of 
all  saltwater  anglers,  without  exceptions 
to  state  or  federal  registration 
requirements,  is  essential.  Second,  the 
federal  registration  requirements  of 
section  401(g)  of  the  MSA  apply  to 
saltwater  anglers  fishing  in  state  waters 
(territorial  sea  or  internal  waters)  when 
they  are  fishing  for  anadromous  fish. 
Therefore,  some  salt  water  anglers 
fishing  in  state  waters  would  not  be 
required  to  register  under  this  section, 
although  they  may  be  subject  to 
permitting  and  other  requirements 
under  other  sections  of  the  MSA. 
Accordingly,  it  is  necessary  for  states 
and  NMFS  to  work  in  collaboration  to 
build  registries  of  saltwater  anglers  that 
include  anglers  currently  excepted  from, 
or  not  covered  by,  state  license  or 
registration  requirements  and  that  also 
include  anglers  who  are  fishing  for  non- 
anadromous  marine  fish  in  state  waters. 

The  final  rule  was  developed 
consistent  with  the  foregoing  program 
requirements.  It  is  intended  to  facilitate 
the  development  of  a  national  registry  or 
database  of  identification  and  contact 


information  for  recreational  anglers  and 
for-hire  fishing  vessels  that  engage  in 
angling  and  spearfishing  for  marine  and 
anadromous  fish.  The  registry  data  will 
be  compiled  in  a  series  of  regional 
directories  to  be  used  to  support  surveys 
of  anglers  and  vessel  operators  to 
determine  their  angling  effort  and 
related  data,  as  recommended  by  the 
NRC  Panel  and  as  required  by  section 
401(g)(1)  of  the  MSA. 

The  final  rule  requires  persons  who 
are  angling,  spear  fishing,  in  possession 
of  angling  or  spearfishing  equipment  or 
operating  a  vessel  that  carries 
recreational  fishing  passengers  for-hire 
in  the  EEZ,  or  who  are  angling,  spear 
fishing  or  operating  a  vessel  that  carries 
recreational  fishing  passengers  for-hire 
for  anadromous  species  in  tidal  waters, 
to  register  annually  with  NMFS.  The 
registration  requirement  is  eff'ective 
January  1,  2010.  Section  401(g)  of  the 
MSA  provides  that  the  Secretary  may 
not  charge  a  fee  for  anglers  or  vessels  to 
register  with  NMFS  until  January  1, 
2011.  The  rule  implements  a  registration 
fee  to  be  specified  at  the  time  of 
implementation,  currently  estimated  to 
be  in  the  range  of  $15  to  $25  per  year, 
beginning  in  calendar  year  2011. 

Anglers  and  for-hire  vessel  operators 
are  not  required  to  register  annually  if 
they  hold  a  license  issued  by,  or  are 
registered  by,  a  state  which  has  been 
designated  as  an  exempted  state  as 
described  below.  Persons  who  hold  a 
state  or  federal  commercial  fishing 
license  or  permit  or  a  license  or  permit 
to  engage  in  a  subsistence  fishery,  and 
who  cu:e  lawfully  fishing  or  in 
possession  of  fish  pursuant  to  such 
license  or  permit,  are  not  required  to 
register;  however,  holders  of 
commercial  or  subsistence  licenses  or 
permits  who  are  angling  or  spear  fishing 
recreationally,  outside  the  terms  and 
conditions  of  the  commercial  or 
subsistence  license  or  permit,  are 
required  to  register.  Anglers  under  the 
age  of  16  are  not  required  to  register, 
although  they  could  register  voluntarily, 
at  no  cost.  This,  in  part,  is  due  to  the 
practical  difficulty  of  conducting 
telephone  surveys  of,  and  of  enforcing  a 
registration  requirement  for,  minors. 
Furthermore,  in  most  cases,  adult 
anglers  reside  in  households  in  which 
‘  minor  anglers  reside;  such  adults  will 
need  to  register  and,  if  contacted  by 
surveys,  will  be  able  to  provide  the 
angling  effort  information  for  minors 
residing  in  the  same  household.  Anglers 
fishing  on  licensed  or  registered  for-hire 
fishing  vessels  are  also  not  required  to 
register  with  NMFS. 

The  fee  for  registering  is  waived  for 
non-commercial  angling  or  spear  fishing 
by  indigenous  people,  but  the 
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requirement  to  register  is  not.  The  fee 
waiver  recognizes  that,  for  many 
indigenous  people,,  fishing  is  motivated 
primarily  by  a  desire  to  gather  food  for 
family  or  community  use  and/or  for 
cultural  reasons.  Although  it  is 
necessary  to  register  indigenous  fishers 
in  order  to  assure  that  the  registration 
requirement  is  enforceable  and  to 
ensure  complete  data  collection,  it  is 
appropriate  to  waive  the  registration  fee 
in  consideration  of  the  cultural  nature  of 
non-commercial  fishing  by  many 
indigenous  people. 

The  final  rule  also  establishes  the 
procedures  and  guidelines  by  which 
states  may  be  designated  as  exempted 
states.  A  state  may  apply  for  designation 
by  submitting  a  proposal  that  addresses 
the  requirements  as  noted  below.  A 
Memorandum  of  Agreement  (“MOA”) 
between  NMFS  and  each  state  will  be 
executed  to  establish  the  terms  of 
designation.  States  will  be  eligible  to  be 
designated  as  exempted  states  in  two 
ways:  (1)  by  submitting  state  angler  and 
for-hire  vessel  license  holder  data  to 
NMFS  for  inclusion  in  a  national  or 
regional  registry  database;  or  (2)  by 
participating  in  regional  surveys  of 
recreational  catch  and  effort  and  making 
the  resultant  data  available  to  NMFS. 
The  regulations  for  exempted  state 
designation  are  designed  to  assure  that 
the  license  holder  data  submitted  by 
states  includes  all  anglers  and  for-hire 
vessels  necessary  to  meet  survey 
requirements. 

Comments  and  Responses 

On  June  12,  2008,  NMFS  published  a 
notice  of  the  proposed  rule  (73  FR 
33381).  The  initial  public  comment 
period  ended  on  August  11,  2008,  and 
was  extended  to  August  21,  2008  (73  FR 
46579).  NMFS  received  comments  from 
444  entities,  including  individuals,  18 
states  and  interstate  organizations,  3 
Fishery  Management  Councils  and  non¬ 
governmental  organizations 
representing  both  marine  recreational 
fishing  and  marine  conservation 
interests.  One  petition  was  received  that 
was  signed  by  869  individuals.  When 
possible,  the  concepts  relayed  in  the 
comments  have  been  consolidated  and 
responded  to  in  turn.  The  comments 
and  responses  have  been  grouped  under 
subject  headings  for  ease  of  review. 

Comments  that  Express  General 
Opposition  or  Support  for  the  Proposed 
Rule 

Comment  1 :  A  number  of  comments 
oppose  registration  or  licensing  as  an 
unwelcome  imposition  on  unrestricted 
access  to  marine  fisheries,  an 
unnecessary  burden  on  anglers,  or  an 


unwelcome  federal  government 
intrusion  in  people’s  lives. 

Response:  Registration  is  mandated  by 
§  401(g)  of  the  MSA.  NMFS  is  required 
to  implement  this  requirement 
consistent  with  the  law. 

NMFS  notes  that,  in  17  of  25  states 
with  marine  and/or  anadromous 
fisheries,  state  fishing  licenses  are 
currently  required  for  some  or  all 
fishing  for  saltwater  and  anadromous 
fish. 

NMFS  believes  that  the  prospective 
burden  on  anglers  to  comply  with  the 
federal  registration  requirement  can  be 
minimized  if  anglers  are  licensed  or 
registered  by  the  states  and  the  states 
seek  designation  as  exempted  states  as 
provided  in  the  rule,  and  agree  to 
submit  their  data  to  the  national 
registry.  Anglers  who  hold  licenses  or 
registrations  from  exempted  states  are 
not  required  to  register  with  NMFS. 

Comment  2:  Commercial  fishing  is  not 
adequately  regulated  and  is  responsible 
for  fishery  stock  conditions,  rather  than 
recreational  fishing.  It  is  not  necessary 
to  regulate  recreational  fishing  because 
recreational  fishers  catch  too  few  fish  to 
affect  marine  fish  populations. 

Response:  Although  the  catch  of 
individual  anglers  may  seem  minor, 
perhaps  insignificcurt,  in  the  context  of 
large  commercial  fisheries,  the 
collective  catch  of  all  marine  anglers  is 
potentially  large  and  very  significant  for 
many  fisheries.  In  2006,  over  15  million 
saltwater  anglers  in  the  U.S.  made 
almost  100  million  fishing  trips.  This 
collective  level  of  fishing  effort  results 
in  a  significant  proportion  of  harvest  for 
many  species.  For  example,  in  2006, 
recreational  anglers  landed  the 
following  proportions  of  these  species: 
Striped  bass:  82% 

Bluefish:  71% 

Summer  flounder:  46% 

Dolphin  fish:  94% 

Atlantic  croaker:  32% 

King  mackerel:  57% 

Sheepshead:  82% 

Black  drum:  49% 

Spanish  mackerel:  43% 

Tautog:  92% 

Red  snapper:  42% 

Scup:  24% 

Black  sea  bass:  46% 

Groupers:  36% 

Black  rockfish:  83% 

Lingcod  (not  including  Alaska):  66% 
Blue  rockfish:  94% 

Yellowtail:  94% 

California  halibut:  38% 

The  NRC  panel  determined  that 
recreational  fishing  is  significant,  noting 
in  its  first  general  conclusion,*'... marine 
recreational  fishing  is  a  significant 
source  of  fishing  mortality  for  many 
marine  species  and  that  adequate 


scientific  information  on  the  nature  of 
that  mortality  in  time  and  space  is 
required  for  successful  management  of 
those  species.” 

Both  commercial  and  recreational 
fisheries  are  managed  under  the  MSA. 
Commercial  fishing  in  the  US  FEZ  is 
subject  to  extensive  permitting, 
reporting  and  regulatory  requirements 
necessary  to  implement  Fishery' 
Management  Plans  adopted  under  the 
MSA,  and  to  comply  with  the 
provisions  of  the  MSA  and  other 
applicable  law. 

Comment  3:  Comment  opposes 
federal  involvement  in  data  collection, 
management  and  enforcement  of  salmon 
fisheries  in  Alaska. 

Response:  The  rule  will  not  change 
the  management  jurisdiction  of  salmon 
in  Alaska. 

Comment  4:  The  U.S.  Fish  and 
Wildlife  Service,  not  NOAA,  should 
carry  out  this  program. 

Response:  The  MSA  mandates  that 
the  MRIP  and  the  federal  angler  registry 
be  implemented  by  the  U.  S. 

Department  of  Commerce,  within  which 
NMFS  is  located. 

Comment  5:  The  registration 
requirement  will  cause  people  to  choose 
not  to  fish.  This  will  result  in  adverse 
impact  to  fishing  businesses. 

Response:  The  registration 
requirement  and/or  the  fee  requirement, 
when  it  becomes  effective,  may  cause 
some  persons  to  decide  not  to  fish. 
NMFS  evaluated  this  impact  in  the 
Regulatory  Impact  Review/Regulatory 
Flexibility  Act  Analysis  (RIR/RFAA) 
prepared  for  this  rule,  and  concluded 
that  there  is  no  empirical  information 
available  to  determine  how  the 
regulation  will  affect  angler  behavior. 
The  RIR/RFAA  includes  an  estimate  of 
a  range  of  possible  reduction  of  angler 
expenditures.  The  RIR/RFAA  also 
concluded  that  expenditures  not  made 
for  recreational  angling  are  likely  to  be 
spent  on  some  other  recreational 
activity.  Therefore  it  is  not  expected  that 
a  loss  in  angler  expenditures  will  affect 
the  economy  at  a  national  or  state  level. 

Comment  6:  The  registry  rule  adds  to 
the  burden  and  complexity  of  federal 
regulation  of  the  marine  charter  boat 
business.  Regulatory  requirements 
should  be  simplified  and  streamlined. 

Response:  NMFS  believes  the  registry 
rule  includes  measures  to  minimize  the 
burden  on  for-hire  fishing  businesses. 
First,  passengers  on  licensed  for-hire 
vessels  will  not  be  required  to  register, 
eliminating  the  burden  to  the  vessel  of 
checking  its  customers  for  registration 
or  licenses.  Also,  for-hire  vessels  will 
only  need  to  register  federally  if  they  do 
not  have  another  federal  for-hire  permit 
or  license.  Last,  most  states  license  for- 
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hire  vessels  and  will  seek  exempted 
state  status  for  for-hire  fishing  vessels. 
NMFS  believes  very  few  for-hire  vessels 
would  need  to  comply  with  a  federal 
registration  requirement  under  the  rule. 

Comment  7:  The  imposition  of  the 
registration  requirement  and  of  the 
registration  fee  may  anger  anglers  and 
cause  them  to  fail  to  cooperate  with 
surveys  when  contacted,  or  to  report 
inaccurately. 

Response:  NMFS  believes  that  the 
vast  majority  of  anglers  will  understand 
that  it  is  in  the  best  interest  of  sport 
fisheries  to  have  complete  and  accurate 
data.  NMFS  and  its  partners  will 
implement  angler  outreach  and 
education  programs  to  communicate 
this  message. 

Comment  8:  A  number  of  comments 
generally  support  the  provisions  of  the 
proposed  rule. 

Response:  NMFS  acknowledges  these 
comments. 

Comments  Related  to  Proposed 
Registration  Fees  and  State  License  Fees 

Comment  9:  A  number  of  comments 
expressed  opposition  to  the  registration 
fees  proposed  to  be  adopted  in  2011. 

Response:  The  registration  fee 
requirement  is  consistent  with  NOAA 
policy  and  with  the  provisions  of  the 
MSA  and  other  NMFS  permits  and 
registrations.  Section  401(g)(1)  of  the 
MSA  expressly  authorizes  charging  a  fee 
for  registration  beginning  in  2011.  A, 
registry  fee  also  establishes  an  incentive 
for  states  to  take  necessary  action  to  be 
designated  as  exempted  states. 

Complete  angler  registries,  as 
recommended  by  the  NRC  Panel,  can  be 
developed  only  if  the  states  license  or 
register  all  of  the  anglers,  since  NMFS 
cannot  require  all  anglers  fishing  in 
state  waters  to  register. 

Comment  10:  If  a  registration  fee  is 
charged,  fee  revenue  should  be 
dedicated  to  marine  fishery 
conservation. 

Response:  Current  federal  law  does 
not  authorize  registration  fees  collected 
under  §  401(g)  of  the  MSA  to  be 
dedicated  to  marine  fish  conservation. 
Any  fees  collected  would  be  deposited 
in  the  U.S.  Treasury. 

NMFS  notes  that,  while  the 
registration  fee  revenue  cannot  be 
deposited  in  a  separate,  dedicated 
account,  revenue  firom  the  fees  is  to  be 
equal  to  the  cost  of  administering  the 
registry  program.  The  funding  for  that 
program  administration  is  derived  from 
appropriations  from  the  general 
treasury,  that  is,  the  same  overall  fund 
to  which  registry  fees  will  be  deposited. 

Comment  1 1 :  The  estimated  fee  of  $15 
to  $25  is  too  high.  NMFS  should  analyze 
the  cost  to  administer  the  program,  and 


the  fee  should  not  exceed  the  cost  of 
administering  registrations. 

Response:  The  rule  does  not  set  the 
registration  fee.  Under  NMFS  policy,  the 
fee  will  be  determined  annually, 
beginning  in  2010  for  the  2011 
registration  year,  based  on  the  assessed 
cost  of  administering  the  registration 
program.  Costs  to  be  included  are  the 
costs  of:  operating  and  maintaining  toll- 
free  telephone  service  and  the  web- 
based  registration  portal  and  associated 
help  desk  and  related  services;  printing 
and  mailing  registration  certificates; 
managing  the  registry  program; 
maintaining  the  registry  database; 
conducting  outreach  efforts  to  make 
anglers  aware  of  registration 
requirements.  The  actual  fee  will  be 
based  on  an  annual  assessment  of  these 
and  any  other  registry-related  costs,  and 
will  not  exceed  the  cost  of  actually 
administering  the  program. 

For  purposes  of  providing  information 
to  the  affected  public  and  for  complying 
with  applicable  law,  the  proposed  rule 
included  a  conservatively  high  estimate 
of  the  annual  registration  fee  based  on 
current  estimates  of  implementation 
costs  and  number  of  anglers  to  be 
registered.  If  actual  costs  and  number  of 
registrants  is  significantly  different  than 
current  estimates,  the  fee  will  be 
different  than  stated  in  the  proposed 
rule.  Because  conservative  estimates 
were  used,  it  is  unlikely  that  the  actual 
fee  will  be  higher  than  the  $15  to  $25 
estimate  in  the  proposed  rule.  It  is  noted 
that  this  estimate  is  lower  than  the  fee 
currently  assessed  for  the  HMS  angling 
permits  (50  CFR  635.4(c)),  a  transaction 
similar  to  a  recreational  registration. 

Comment  12:  Registration  fees  should 
be  waived  or  reduced  for:  senior  anglers; 
disabled  persons;  active-duty  military; 
indigent  persons;  shore  anglers. 

Response:  NMFS  notes  that  many 
states  provide  for  free  or  reduced-fee 
licenses  for  anglers  in  these  or  similar 
categories.  However,  the  st4te  license 
fees  generate  positive  net  revenue  to 
support  state  conservation  programs, 
whereas  the  federal  registration  fee  will 
be  set  at  the  amount  sufficient  to 
generate  revenue  equivalent  to  the  cost 
of  administering  the  registration 
program.  The  final  rule  does  not  provide 
for  reduced  or  free  registrations  for 
additional  categories  of  anglers. 

Comment  13:  Comments  oppose  the 
proposed  registration  fee  waiver  for 
indigenous  people. 

Response:  NMFS  will  retain  the  fee 
waiver  for  indigenous  people  for  the 
reasons  stated  in  the  background  section 
above. 

Comment  14:  How  will  indigenous 
people  provide  proof  of  their  eligibility 
for  a  fee  waiver?  The  proposed 


definition  is  not  sufficient  for  this 
purpose. 

Response:  When  registering,  people 
will  provide  information  that 
documents  why  they  are  “indigenous 
people”  as  defined  in  the  final  rule,  and 
affirm  that  the  information  they  have 
provided  is  accurate. 

Comment  15:  NMFS  should  provide  a 
reduced  fee  or  fi^ee  registration  for  those 
categories  of  anglers  that  receive 
reduced  fee  or  free  licenses  in  a  specific 
state. 

Response:  Anglers  who  are  licensed 
by  exempted  states  will  not  be  required 
to  register  with  NMFS  and  will  not  have 
to  pay  a  federal  registration  fee.  ‘ 

For  anglers  who  are  not  licensed  by 
exempted  states,  NMFS  must  apply 
consistent  fee  provisions  to  residents  of 
all  states,  regardless  of  individual  state 
license  fee  requirements.  See  Response 
12  regarding  consideration  of  reduced 
fees  for  certain  categories  of  registrants. 

Comment  16:  Fees  should  be  used 
only  to  support  specified  actions  to 
improve  recreational  fishing,  including 
stocking  of  fish,  improving  fishing 
access,  developingartificial  reefs,  and 
law  enforcement. 

Response:  Federal  registry  fees  will  be 
deposited  in  the  general  treasury.  NMFS 
does  not  have  the  legal  authority  to  set 
these  funds  aside  for  the  uses  cited  in 
the  comments. 

Comment  1 7:  NMFS  should  use  fee 
waivers  or  reduced  fees  as  an  incentive 
to  complete  and  accurate  reporting. 

Response:  It  is  not  possible  to  build 
this  suggestion  into  the  final  rule.  For 
example,  NMFS  will  not  immediately  be 
able  to  determine  how  complete  and 
accurate  a  person’s  reports  are. 

However,  the  use  of  incentives  to 
promote  complete  and  accurate 
reporting  is  an  innovative  suggestion 
that  will  be  conveyed  to  the  MRIP 
Operations  Team  for  consideration  in 
future  survey  design  and  development. 

Comment  18:  Whether  the  revenue  is 
collected  by  the  state  or  the  federal 
government,  a  panel  of  anglers  should 
have  a  voice  in  determining  how  the 
revenue  is  used. 

Response:  NMFS  is  required  to 
deposit  registration  fee  revenue  in  the 
general  treasury  and  can  not  utilize  the 
revenue  for  programs  that  benefit  sport 
fisheries. 

Comments  Related  to  Exceptions  to  the 
Federal  Registration  Requirement 

Comment  19:  Persons  who  hold  HMS 
angling  permits  under  50  CFR  635.4(c) 
should  not  be  required  to  register  with 
NMFS  because  NMFS  already  has 
contact  information  for  these 
individuals. 
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Response:  NMFS  agrees.  Under  the 
final  rule  these  individuals  are  not 
required  to  register  with  NMFS.  This 
exception  applies  only  to  the  individual 
named  on  the  HMS  permit,  and  does  not 
apply  to  other  anglers  fishing  on  the 
permit  holder’s  vessel.  Any  such 
persons  must  comply  with  the 
registration  requirements,  unless  they 
are  otherwise  not  required  to  register 
with  NMFS. 

Comment  20:  NMFS  should  accept  a 
state’s  or  all  states’  license  database(s) 
andnot  require  federal  registration  in  the 
state(s).  NMFS  could  also  institute  a 
program  similar  to  the  Harvest 
Information  Program  (“HIP”),  in  which 
states  issue  registration  numbers  to 
holders  of  state  hunting  licenses  and 
provide  the  registration  information  to 
the  U.S.  Fish  and  Wildlife  Service  for 
surveys  of  migratory  bird  hunters. 

Response:  NMFS  agrees  that  the  most 
effective,  complete  and  convenient  way 
to  create  a  national  registry  would  be  to 
utilize  complete  lists  of  licensees  or 
registrants  (including  registration  lists 
equivalent  to  the  HIP  information)  from 
states,  and  intends  to  do  so  wherever 
possible,  consistent  with  the 
requirements  of  the  MSA  and  the  NRG 
Panel  recommendations.  To  that  end, 
NMFS  has  included  the  state  exemption 
process  in  the  rule. 

NMFS  cannot  comply  with  the  MSA 
if  it  exempts  a  state  that  has  major 
exceptions  to  its  license  requirements, 
however.  Sec.  401(g)(3)  of  the  MSA 
requires  NMFS  to  implement  a  program 
to  improve  recreational  survey  data  that 
includes,  to  the  extent  feasible, 
implementing  the  recommendations  of 
the  NRG  Panel.  The  Panel  repeatedly 
recommended  that  all  anglers,  without 
exception,  be  included  in  the  contact 
list  for  future  telephone  surveys. 
Accepting  a  state  license  or  registry  list 
that  excludes  a  significant  category  of 
anglers  would  not  be  consistent  with  the 
NRG  Panel’s  advice  and,  hence,  would 
not  comply  with  the  MSA. 

Comment  21 :  NMFS  should  amend 
§  600.1405(a)(4)(i)  to  provide  a  “transit 
exemption”  for  anglers  who  transit  the 
FEZ  to  fish  in  state  waters  adjacent  to 
offshore  islands. 

Response:  If  persons  who  are 
transiting  the  EEZ  between  state  waters 
and  offshore  islands  are  not  required  to 
register,  the  enforcement  of  the  federal 
registration  requirement  in  the  EEZ  will 
be  significantly  impaired.  Accordingly, 
the  final  rule  does  not  provide  for  a 
transit  exemption. 

Comment  22:  Exceptions  to  the 
federal  registration  requirement  are 
inconsistent  with  the  NRG 
recommendations  and  may  create  a 
“multi-class”  system. 


Response:  NMFS  believes  that  the 
exceptions  to  the  federal  registration 
requirement  in  the  rule  (youth  under 
age  16;  licensed  commercial  or 
subsistence  fishers;  persons  fishing 
aboard  licensed  for-hire  vessels;  persons 
licensed  or  not  required  to  be  licensed 
by  exempted  states)  are  consistent  with 
the  NRG  recommendations.  Exempted 
state  license  programs  may  exclude 
persons;  under  age  16;  fishing  on  a 
licensed  for-hire  vessel  or  fishing  pier; 
who  are  disabled;  who  are  active 
military  while  on  leave.  NMFS  does  not 
agree  that  these  exceptions  are 
inconsistent  with  the  NRG 
recommendations,  nor  does  NMFS  agree 
that  these  exceptions  are  class-based. 

Comment  23:  The  state  has  a 
disproportionately  high  number  of 
military  and  seniors  who  fish  and  will 
not  be  required  to  register  with  NMFS. 
How  will  this  fishing  effort  be 
measured? 

Response:  The  rule  requires  seniors 
and  military  personnel  to  register  with 
NMFS,  unless  they  are  license  holders/ 
registrants  of  an  exempted  state  or  are 
residents  of  an  exempted  state  that  are 
not  required  to  be  licensed  or  registered 
by  that  state,  or  are  otherwise  exempt 
per  the  provisions  of  §  600.1405(b). 
There  are  no  specific  exceptions  to  the 
registration  requirements  in 
§  600.1405(b)  for  seniors  or  military 
personnel. 

Comment  24:  The  state  has  a  high 
proportion  of  minorities.  If  the  state  is 
not  designated  as  an  exempted  state,  the 
federal  registration  requirement  may 
disproportionately  affect  minorities. 

Response:  Within  a  state,  the  effect  of 
the  federal  registration  requirement  is 
proportionately  the  same  for  minority 
and  non-minority  groups.  For  the  nation 
as  a  whole,  the  impact  may  be  slightly 
different  dependent  on  the  ethnic 
makeup  of  the  anglers  in  the  non¬ 
exempt  as  compared  to  the  exempt 
states.  NMFS  does  not  believe  this  effect 
will  be  significant,  and  emphasizes  that 
there  is  no  intent  to  disproportionately 
affect  minorities.  NMFS  also  notes  that 
states  must  decide  whether  to  qualify 
for,  and  to  seek,  exempted  state  status. 

Comment  25:  There  should  be  no 
exceptions  to  the  registration 
requirement. 

Response:  The  rule  includes  four 
principal  exceptions  to  the  requirement 
to  register  with  NMFS:  (1)  persons  who 
are  licensed  or  registered  by  an 
exempted  state  or  who  are  not  required 
to  hold  a  license  in  such  state;  (2) 
persons  who  are  fishing  aboard  a 
licensed  for-hire  fishing  vessel;  (3) 
persons  under  the  age  of  16;  (4)  persons 
who  are  fishing  pursuant  to  a 
commercial  or  subsistence  fishery 


license  or  permit.  The  first  exception  is 
specifically  provided  for  in  §  401(g)  (2) 
of  the  MSA.  As  recommended  by  the 
NRG  Panel,  in  the  future  for-hire 
fisheries  will  be  accounted  for 
separately  from  private  boat  and  shore 
fishing  modes.  Therefore,  it  is  not 
necessary  to  register  anglers  who  only 
fish  on  for-hire  vessels,  as  their  effort 
will  be  accounted  for  in  the  separate  for- 
hire  surveys.  The  background  section 
above  explains  the  basis  for  exempting 
anglers  under  age  16.  NMFS  will 
develop  a  program  for  seeking  voluntary 
registration  of  these  anglers.  Licensed 
commercial  and  subsistence  fishers 
report  their  catches  separately  from 
recreational  surveys,  and  it  is 
appropriate  to  avoid  duplication  of  that 
catch  reporting  or  confusion  of  the  two 
sectors’  catch  for  future  management 
and  allocation  decisions. 

Comment  26.-  Youth  under  age  18,  not 
16,  should  not  have  to  register. 

Response:  Age  16  was  selected 
because  it  is  the  most  common  age  at 
which  a  person  must  first  obtain  a 
fishing  license  in  states  that  have 
saltwater  licenses. 

Comment  27:  Occasional  or  vacation 
anglers  should  not  be  required  to 
register  with  NMFS. 

Response:  If  anglers  who  fish 
infrequently  are  not  included  in  the 
database  from  which  the  survey  is 
conducted,  it  is  likely  that  the  resultant 
estimates  of  angling  effort  will  be  biased 
upward.  The  NRG  panel  emphasized  the 
need  to  have  a  complete  and  unbiased 
registry  of  anglers. 

Comment  28:  Gertain  categories  of 
fishermen  wjio  fish  mainly  for 
subsistence  should  not  be  required  to 
register  with  NMFS. 

Response:  NMFS  will  not  require 
subsistence  anglers  and  spear  fishers 
who  are  enrolled  or  permitted  in  a  state 
or  federal  subsistence  fishery  program  to 
register.  Limiting  subsistence  exceptions 
to  such  enrollees  assures  that  the 
individuals  and  their  catch  is  accounted 
for,  and  also  assures  that  the  registration 
requirement  is  fully  enforceable. 

Comments  that  Address  Survey  Design 
and  Management  Issues  and  that 
Advocate  Alternative  Survey 
Approaches 

Comment  29:  NMFS  should  not 
implement  a  registry.  NMFS  should 
utilize  other  methods  to  obtain  the 
necessary  data  rather  than  a  registry- 
based  telephone  survey. 

Response:  NMFS  is  committed,  and 
required  under  §401  of  the  MSA,  to 
implement  survey  changes  that,  to  the 
extent  feasible,  follow  the 
recommendations  of  the  NRG  panel.  The 
process  that  has  been  established  for  the 
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Marine  Recreational  Information 
Program  (MRIP)  will  ensme 
comprehensive  evaluation  of  the  NRC 
Panel  recommendations,  and  final 
decisions  on  survey  design  and 
sampling  methods  to  be  used  in  the, 
various  regional  surveys  will  be  based 
on  the  outcome  of  that  evaluation  and 
the  best  scientific  advice  available. 

While  it  is  possible  that  household 
telephone  surveys  may  not  be  utilized 
in  all  future  surveys,  NMFS  believes 
that  it  is  likely  that  such  surveys  will 
continue  to  play  an  important  role  in 
the  future  surveys  for  at  least  some 
regions  of  the  country. 

Comment  30:  NMFS  should  use  data 
provided  voluntarily  by  anglers  rather 
than  survey-based  data. 

Response:  The  MRIP  will  examine  use 
of  angler-provided  data  for  various 
purposes.  However,  it  is  necessary  to 
have  a  complete  and  unbiased 
accounting  of  all  angler  catch  and  effort 
to  meet  the  requirements  of  the  MSA 
and  other  applicable  law.  Use  of  only 
that  data  that  is  provided  voluntarily  by 
those  anglers  who  choose  to  provide  it 
would  likely  introduce  considerable 
bias  into  the  basic  estimates  of  angler 
effort  and  catch. 

Comment  31:  A  number  of  comments, 
including  869  signers  of  a  petition, 
stated  that,  since  NMFS  is  only 
concerned  with  fisheries  in  the  FEZ, 
NMFSshould  register  vessels,  not 
anglers,  in  those  areas  that  have  no 
anadromous  fisheries. 

Response:  NMFS  is  required  by 
§  401(g)(3)  of  the  MSA  to  implement  a 
program  to  improve  recreational  survey 
data  that  includes,  to  the  extent  feasible, 
implementing  the  recommendations  of 
the  NRC  Panel.  The  Panel  repeatedly 
recommended  that  all  anglers,  without 
exception,  be  included  in  the  contact 
list  for  future  telephone  surveys.  The 
NRC  recommendations  also  call  on 
NMFS  to  build  a  system  of  regional 
surveys  that  account  for  all  saltwater 
fishing,  not  just  fishing  in  the  EEZ.  A 
vessel  registry  will  not  account  for  shore 
Hshing  modes. 

Vessel  registries  that  obtain  fishing 
effort  (and  catch)  information  only  from 
the  licensed  or  registered  vessel  owner 
may  fail  to  collect  complete  information 
on  the  fishing  catch  and  effort  of  the 
non-licensed  persons  fishing  on  a 
registered  vessel.  To  the  extent  that  such 
data  is  not  completely  collected  for  all 
passengers  on  registered  vessels,  the 
resultant  survey  data  will  be  subject  to 
biaSv  Vessel  registries  or  vessel-based 
surveys  may  be  a  part  of  a 
comprehensive  regional  survey  program 
that  collects  effort  information  in  a 
variety  of  ways  and  includes  measures 
to  assure  that  the  necessary  data  are 


collected  from  all  anglers,  so  that  the 
estimates  are  not  biased. 

Comment  32:  State  vessel  registration 
and  beach  buggy  registration  or  permit 
lists  should  be  used  as  the  sample  list 
for  surveys  rather  than  an  angler 
registry. 

Response:  Use  of  state  vessel 
registration  lists  is  subject  to  the 
limitations  cited  in  the  response  to  the 
previous  comment.  Adding  beach  buggy 
permit  holder  lists  will  only  add  a 
ft’action  of  the  shore-based  anglers  to  the 
list,  and  will  still  provide  an  incomplete 
list  of  shore-based  anglers.  Further, 
surveying  only  the  holders  of  beach 
buggy  permits  excludes  the  non- 
permitted  passengers  in  these  vehicles, 
introducing  potential  bias  to  the  survey 
results. 

Comment  33:  The  geographic 
coverage  of  current  angler  intercept 
surveys  may  be  different  than  the  area 
of  tidal  waters  in  which  anglers  would 
be  required  to  register  in  order  to  create 
a  database  for  telephone  surveys.  To 
prevent  a  mismatch  in  intercept  vs. 
telephone  coverage,  NMFS  should 
either  expand  intercepts  to  all  tidal 
waters  or  confine  registration 
requirements  to  marine  waters  in  which 
intercepts  are  conducted. 

Response:  NMFS  acknowledges  the  • 
comment.  Final  decisions  on  the 
geographic  scope  of  all  regional 
intercept  surveys  have  not  been  made. 
Some  partners  have  suggested  that 
coverage  should  be  expanded  to  include 
all  fishing  for  anadromous  fish  in  non- 
tidal  fresh  waters,  as  well  as  all  tidal 
waters.  Others  have  recommended 
limiting  coverage  to  saline  and  brackish 
waters.  In  order  to  provide  for  effective 
enforcement  of  the  registry  rule,  while 
providing  reasonable  coverage  of  marine 
and  estuarine  waters  in  which  angling 
for  anadromous  species  occurs,  NMFS 
has  chosen  to  require  registration  for 
angling  for  anadromous  species  in  all 
tidal  waters. 

Comment  34:  The  registration 
requirement  may  result  in  mis-reporting 
of  fishing  location. 

Response:  NMFS  acknowledges  that 
persons  who  fish  in  the  EEZ,  but  who 
have  not  registered,  may  mis-report 
their  fishing  location  when  surveyed. 

Comment  35.- The  registry  program 
may  result  in  over-coverage.  This  may 
result  in  part  from  mixing  registration 
data  from  a  limited  federal  registrant  list 
in  some  states  with  more  complete  lists 
from  states  with  combination  licenses. 

Response:  NMFS  does  not  believe  the 
registry  program  will  result  in  over¬ 
coverage.  The  registry  is  a  means  of 
reducing,  not  increasing,  over-coverage. 
The  over-coverage  that  results  from 
current  random-digit-dialing  of  coastal 


county  households  will  decrease  over 
time  as  NMFS  and  its  partners  develop 
more  complete  regional  registry-based 
surveys. 

NMFS  also  notes  that  exempted  states 
with  combination  licenses  will  be 
required  to  identify  the  salt  water 
anglers  within  these  lists  within  two 
years  (see  §  600.1416(d)(3).  This 
provision  will  further  reduce  the 
potential  for  over-coverage. 

Comment  36:  Surveys  being 
conducted  by  the  state  (CA,  AK,  FL,  ME 
et  al.)  are  sufficient.  NMFS  should 
utilize  the  state’s  survey  data. 

Response:  NMFS  will  use  the  data 
provided  by  state  surveys  that  are  part 
of  an  approved  regional  survey  pursuant 
to  §  600.1417.  Anglers  in  such  states 
will  not  be  required  to  register  with 
NMFS. 

Comment  37:  A  number  of  comments 
addressed  survey  design  and 
operational  issues,  including  angler 
outreach  and  education  needs,  asking 
persons  contacted  in  the  telephone 
survey  to  provide  catch  as  well  as  effort 
information,  methods  to  facilitate  the 
conduct  of  telephone  surveys  et  al. 

Response:  The  design  and 
implementation  of  surveys  is  beyond 
the  scope  of  the  rule.  NMFS  appreciates 
■the  comments  and  will  provide  them  to 
the  MRIP  Operations  Team  for  its 
consideration  in  developing  the  future 
recreational  fishing  survey  design. 

Comment  38:  The  commenter  prefers 
a  program  that  provides  for  accurate, 
complete  and  verifiable  documentation 
of  all  removals  from  the  stock. 

Response:  A  program  of  this  nature, 
while  ideal,  would  require  a  complete 
census  and  documentation  of  the  nearly 
100  million  angler  trips  made  annually. 
Such  an  effort  is  far  beyond  the  capacity 
of  NMFS  and  its  partners,  and  is  not  a 
cost  effective  approach  to  determining 
marine  recreational  catch  and  effort. 

Comment  39:  For-hire  data  should  be 
obtained  separately  and  retained 
separately  from  other  modes. 

Response:  MRIP  will  determine  the 
survey  design  for  future  for-hire 
surveys.  Consistent  with  the  NRC 
Panel’s  recommendations,  it  is  expected 
that  for-hire  surveys  and  estimates  will 
be  separate  from  those  for  other  modes 
of  fishing. 

Comments  on  the  Proposed 
Requirements  for  Designating  Exempted 
States  Eased  on  Submission  of  State 
License-Holder  Data 

Comment  40:  NMFS  is  authorized  in 
§  401(g)(1)  of  the  MSA  to  require  federal 
registration  of  anglers  only  in  the  EEZ 
or,  in  state  waters,  only  if  they  are 
fishing  for  anadromous  species.  NMFS 
should  clarify  the  basis  for  the  rule’s 


79711 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


provisions  that  require  states  to  license 
or  register  all  anglers  fishing  in  state 
waters,  including  those  who  fish  only 
from  shore,  in  order  to  qualify  for 
exempted  state  status. 

Response:  Consistent  with  the 
provisions  of  MSA  §  401(g)(3)  and  the 
NRC  Panel  recommendations,  NMFS 
intends  to  implement  a  series  of 
regional  surveys  that  comprehensively 
account  for  saltwater  recreational  fish 
catch  and  effort  in  all  fishing  modes  and 
areas  and  which  utilize  angler  registries 
that  include  all  anglers,  without 
significant  exceptions  or  exemptions.  If, 
contrary  to  the  NRC  Panel’s  advice, 
NMFS  made  use  of  incomplete  registries 
or  state  license  lists  that  excluded  major 
categories  of  anglers,  such  as  all  anglers 
that  fish  from  shore,  the  resultant  survey 
estimates  of  catch  and  effort  would 
likely  he  biased. 

Comment  41:  Section  600.1416(c) 
forces  a  state  to  prove  a  negative. 

Response:  States  can  affirmatively 
demonstrate  that  exclusion  of  certain 
angler  groups  from  a  license-based 
survey  contact  list  will  result  in  a  level 
of  statistical  variation  that  is  statistically 
insignificant. 

Comment  42:  There  is  a  need  for  the 
rule  to  address  states’  free  fishing  days. 

-Response:  Persons  who  are  fishing 
without  a  license  in  exempted  states 
during  the  state’s  “free  fishing  days’’, 
are  not  required  to  hold  a  state  license 
and  are  therefore  not  required  to  register 
with  NMFS  pursuant  to 
§  600.1405(b)(3). 

Comment  43:  NMFS  should  clarify 
whether  states  can  be  exempted 
separately  for  anglers  and  for-hire 
vessels. 

Response:  Section  600.1415(b)(2) 
provides  for  states  to  submit  license- 
holder  data,  and  be  exempted,  for  either 
individual  anglers  or  for-hire  vessels. 

Comment  44:  Providing  information 
on  the  regions  of  the  country  in  which 
a  state-licensed  angler  fishes  is 
problematic.  States  do  not  get  this  kind 
of  information  from  license  applicants. 

Response:  States  are  not  required  to 
provide  this  kind  of  data  to  be 
designated  as  exempted  states. 

Comment  45:  The  state  does  not  get 
telephone  numbers  for  all  licensees.  If 
required  by  §  600.1416(a),  states  may 
not  qualify  for  exempted  state  status. 

Response:  The  final  rule  provides  that 
states  will  qualify  for  exempted  state 
designation  if  they  provide  names  and 
addresses  of  licensees/registrants  and 
agree  via  the  MOA  to  assist  NOAA  in 
developing  databases  that  include 
telephone  numbers  and  date  of  birth  for 
their  licensees/registrants. 


Comment  46:  How  would  exempted 
states  get  information  on  seniors  who 
are  not  required  to  hold  state  licenses? 

Response:  States  may  choose  to 
register  or  offer  Iree  or  low  cost  licenses 
to  seniors. 

Comment  47:  The  state  licenses 
guides,  not  their  vessels. 
Notwithstanding,  the  state  is  able  to 
fully  participate  in  the  ongoing  For-Hire 
survey.  Accordingly,  the  requirements 
of  vessel  identification  information  in 
§  600.1416(a)  should  not  disqualify  the 
state  for  designation  as  an  exempted 
state  for  its  for-hire'fishing  vessels. 

Response:  NMFS  agrees.  So  long  as  a 
state  can  provide  necessary  contact 
information  for  all  for-hire  fishing 
operations  in  the  state,  it  will  qualify  for 
exempted  state  status  for  the  for-hire 
fishery.  The  language  of  §  600.1416(a) 
does  not  preclude  such  designation. 

Comment  48:  NMFS  should  review 
the  data  elements  to  be  required  from 
states  to  assure  they  are  necessary. 

Response:  NMFS  believes  the  data 
elements  specified  in  the  final  rule  are 
necessary. 

Comment  49:  Clarification  is  needed 
regarding  the  acceptability  of  lifetime 
licenses,  military  personnel  exceptions 
and  interstate  license  reciprocity  in 
order  for  a  state  to  be  exempted. 

Responses:  States  that  issue  lifetime 
licenses  can  qualify  for  exempted  state 
status.  These  states  must  agree  to  refresh 
the  address  and  telephone  data  for  the 
lifetime  license  holders  within  two 
years  of  their  designation.  See 
§  600.1416(d)(2). 

States  that  do  not  require  active-duty 
military  personnel  to  hold  state  licenses 
while  on  furlough  will  qualify  for 
exempted  state  status.  There  are  no 
other  provisions  related  to  military 
personnel  in  the  rule.  See 
§  600.1416(b)(5). 

The  rule  does  not  preclude 
designation  of  a  state  as  an  exempt  state 
if  it  has  a  license  reciprocity  agreement 
with  another  state. 

Comment  50:  The  rule  states  that 
NMFS  “may”  allow  an  exception  to  the 
federal  registration  requirement  for 
anglers  from  specified  states.  There 
should  be  more  certainty. 

Response:  NMFS  will  not  require 
anglers  to  register  when  they  are 
licensed  or  registered  by  a  state  that 
meets  the  requirements  for  exempted 
state  designation.  NMFS  believes  the 
provisions  of  §  600.1405(b)(2)  are  clear 
in  this  regard. 

Comment  51:  NMFS  should  not 
exempt  states  based  on  state  fishing 
licenses.  States  will  not  use  license 
revenue  to  benefit  fisheries. 

Response:  Section  401(g)(2)  of  the 
MSA  provides  that  NMFS  is  not  to 


require  anglers  to  register  if  they  are 
licensed  or  registered  by  states  which 
provide  sufficient  data  to  NMFS. 

Comments  on  the  Proposed 
Requirements  for  Designating  Exempted 
States  Based  on  Participation  in 
Regional  Surveys  of  Recreational  Catch 
and  Effort 

Comment  52:  The  Western  Pacific 
should  be  divided  into  at  least  two 
regions  for  purposes  of  consideration  of 
regional  survey-based  exempted  state 
designations,  one  for  the  Hawaiian 
archipelago  and  one  for  the  western 
Pacific  island  territories  and 
Commonwealths. 

Response:  NMFS  agrees.  The  western 
Pacific  is  vast  and  the  fisheries  in  the 
various  island  archipelagos  are 
sufficiently  different  to  designate  two 
regions.  At  present,  separate  surveys  are 
used  to  estimate  non-commercial  fishing 
catch  in  Hawaii  and  in  the  western 
Pacific  U.S.  territories  and 
Commonwealths.  These  surveys  are 
likely  to  remain  separate  and 
independent  of  each  other  under  MRIP. 
The  final  rule  has  been  modified  to 
establish  two  separate  regions,  one  for 
the  state  of  Hawaii  and  one  for  the  U.S. 
territories  and  Commonwealths  in  the 
western  Pacific. 

Comment  53:  NMFS  should  revise  the 
text  in  §  600.1417(b)  to  allow  for  effort 
data  collection  methods  other  than  use 
of  registries. 

Response:  NMFS  agrees  that,  for 
approved  regional  surveys,  methods  for 
collecting  angler  effort  data  other  than 
registry-based  telephone  surveys  may  be 
appropriate  and  conform  to  acceptable 
survey  standards  and  practices.  The 
intent  of  this  provision  in  the  proposed 
rule  was  to  ensure  that,  where  telephone 
surveys  are  part  of  regional  survey 
designs,  they  utilize  complete  license- 
based  registries  rather  than  telephone 
directory-based  lists  of  persons  to  be 
surveyed.  The  final  rule  has  been 
modified  to  clarify  this  intent  and  to 
incorporate  the  comment. 

Comment  54:  Section  600.1417 
should  provide  that  a  state  exempted  via 
the  regional  survey  method  will  not  be 
required  to  submit  registry  data  to 
NMFS. 

Response:  The  rule  does  not  require  a 
state  exempted  via  the  regional  survey 
method  to  submit  registry  data  to 
NMFS.  See  §  600.1415(a)(2). 

Comment  55:  NMFS  should  clarify 
the  intent  of  §  600.1417(b).  Is  it  intended 
that  a  state  must  fully  qualify  for  a 
license-based  exemption  in  order  to  also 
qualify  for  a  survey-based  exemption? 

Response:  No.  A  state  may  qualify  for 
a  regional  survey-based  exemption  even 


79712  Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Rules  and  Regulations 


I 


if  it  has  no  license.  The  final  rule 
clarifies  the  intent  of  §  600.1417(b). 

Comment  56:  NMFS  should  amend 
§600.1415  to  automatically  exempt 
states  that  cue  currently  partnering  with 
NMFS  in  regional  recreational  surveys. 

Response:  The  final  rule  clarifies  the 
requirements  and  adds  options  for  states 
to  be  designated  as  exempted  states 
based  on  their  participation  in  regional 
siuveys.  NMFS  believes  that  the  process 
for  designation  of  exempted  states  will 
appropriately  formalize  the  commitment 
among  the  regional  survey  partners, 
including  NMFS,  and  is  not  overly 
burdensome.  However,  the  rule  does  not 
provide  for  automatic  exempted  state 
designation. 

Comment  57:  The  rule  should  provide 
more  information  and  clarify 
requirements  by  which  states  may  be 
exempted  based  on  participation  in  a 
regional  survey. 

Response:  The  final  rule  clarifies  that 
a  qualifying  regional  survey  must 
include  all  of  the  states  within  such  a 
region.  In  addition,  the  responses  to 
comments  52  to  55  serve  to  add 
additional  information  and  clarification 
regarding  the  requirements  for  state 
exemption  based  on  participation  in  a 
regional  survey. 

Comment  58:  If  NMFS  does  not 
conduct  surveys  in  certain  areas  (e.g. 
telephone  surveys  in  Guam,  CNMI, 
American  Samoa),  citizens  of  those 
areas  will  be  required  to  register,  but  the 
registry  will  not  be  used  for  data 
collection. 

Response:  In  such  regions,  NMFS 
strongly  encomages  the  states  to  take 
such  action  as  necessary  to  be 
designated  as  an  exempted  state. 

Comment  59:  In  §  600.1416(b)(2),  the 
reference  to  §600.1415(c)(4)(i)  is 
incorrect.  It  should  be  to 
§  600.1416(d)(1). 

Response:  The  comment  is  correct. 
The  final  rule  incorporates  the  revised 
reference. 

Comment  60:  NMFS  should  assure 
that  exempted  state  survey  data  is 
sufficiently  complete,  accurate  and 
timely  for  the  needs  of  NMFS  and  the 
Councils. 

Response:  The  MRIP  will,  over  time, 
develop  and  implement  a  system  of 
regional  surveys  that  will  provide  data 
that  meet  the  needs  of  NMFS  and  the 
councils.  Survey  and  data  quality 
standards  will  be  developed  and 
applied  to  all  participating  regional  and 
state  surveys  that  address  satisfying 
these  needs.  These  standards  will  be 
applied  to  regional  surveys  under 
§  600.1417(b)(4). 

Comment  61:  States  should  be  able  to 
submit  proposals  per  §  600.1417  with  a 
duration  of  more  than  one  year. 


Response:  NMFS  agrees.  The  final 
rule  deletes  the  word  “annual”.  The 
state-federal  MOA  will  specify  the 
fi^quency  of  submission  of  state 
proposals. 

Comments  Regarding  the  Applicability 
and  Coverage  of  the  Federal  Registration 
Requirement 

Comment  62:  In  §  600.1404,  NMFS 
should  delete  sections  (l)(iii):  (3)(ii) 
and(4)(iii).  This  will  limit  the 
registration  requirement  for  persons 
fishing  for  salmon  to  those  who  are 
fishing  in  tidal  waters,  consistent  with 
other  anadromous  species. 

Response:  NMFS  agrees.  The 
geographic  scope  of  MRIP  is  not 
expected  to  include  fishing  in  the  non- 
tidal  freshwater  sections  of  rivers  and 
watersheds  in  which  anadromous  fish, 
including  salmon,  migrate.  Accordingly, 
the  recommended  revisions  are 
incorporated  in  the  final  rule. 

Comment  63:  NMFS  should  amend 
§  600.1410(f)  so  that  anglers’  federal 
registration  term  coincides  with  the 
angler’s  state  license  term. 

Response:  In  order  to  adopt  this 
recommendation,  NMFS  would  have  to 
construct  a  complex  system  with 
multiple  registration  terms  based  on  the 
license  terms  in  each  state.  Moreover, 
the  terms  would  be  mainly  applicable  to 
states  whose  anglers  are  licensed  and 
would  presumably  be  exempted  states 
or  seeking  exempted  state  designation. 
NMFS  will  maintain  a  single 
registration  term  for  all  federal 
registrants  nation-wide;  one  year  from 
the  date  of  registration. 

Comment  64:  NMFS  should  explain 
more  fully  why  anadromous  fish 
managed  by  states  eire  included. 

Response:  Angling  for  anadromous 
species  is  included  in  the  actions  for 
which  registration  is  required  because 
§  401(g)(1)  of  the  MSA  specifically 
requires  such  registration:  ‘  The 
program... shall  provide  for-  ...(A)  the 
registration  (including  identification 
and  contact  information)  of  individuals 
who  engage  in  recreational  fishing-... (ii) 
for  anadromous  species;”... 

Comment  65:  NMFS  should  clarify 
the  issue  of  who  needs  to  register  when 
fishing  in  state  waters  (i.e.  clarify  what 
is  meant  by  “angling  for  anadromous 
species”). 

Response:  The  rule  states  that 
registration  is  required  for  persons  who 
are  angling  or  spear  fishing  for 
anadromous  fish  in  all  tidal  waters. 
Angling  is  defined  as:  fishing  for, 
attempting  to  fish  for,  catching  or 
attempting  to  catch  fish  by  any  person 
(angler)  with  a  hook  attached  to  a  line 
that  is  hand-held  or  by  rod  and  reel 


made  for  this  purpose.  Spearfishing  is 
similarly  defined. 

In  tidal  waters  where  anadromous  fish 
are  present,  anglers  would  therefore 
need  to  be  registered  to  be  certain  they 
would  not  be  in  violation  of  the 
registration  requirement.  NMFS  will 
emphasize  this  in  outreach  and 
education  messages  in  the  non- 
exempted  states  where  anadromous 
species  ene  common. 

Comment  66:  The  Background, 
paragraph  6,  page  3,  refers  to  “marine” 
anglers  and  vessels.  This  should  be 
revised  to  reflect  applicability  to 
anadromous  fish  in  fresh  waters, 
including  tidal  fresh  waters. 

Response:  The  Background  text  has 
been  modified  in  the  final  rule  as 
suggested  by  the  comment. 

Comment  67:  In  CNMI,  Guam  and 
American  Samoa,  there  are  no 
commercial  licenses.  How  would 
commercial  fishing  in  these  waters  be 
excluded  in  order  to  prevent 
duplication? 

Response:  If  there  are  no  commercial 
licenses,  persons  who  take  fish  for  sale 
by  angling  and  specn  fishing  will  need 
to  register  under  the  final  rule  unless 
the  state  or  territory  is  designated  as  an 
exempted  state.  Regional  survey 
managers  and  commercial  statisticians 
would  need  to  collaborate  to  develop 
regionally-tailored  approaches  to 
gathering  complete,  but  not  duplicative, 
data. 

Comment  68:  Seniors  who  are  not 
required  to  hold  a  license  in  exempted 
states  would  have  to  register  federally. 

Response:  The  comment  is  incorrect. 
Seniors  who  are  not  required  to  hold 
state  licenses  in  exempted  states  are  not 
required  to  register  with  NMFS 
pursuant  to  §  600.1405(b)(3). 

Comment  69:  NMFS  should  apply  the 
registration  requirement  to  recreational 
fishing  as  per  16  U.S.C.  1802  Sec.  3(37) 
as  fishing  for  sport  or  pleasure.  Using 
angling  and  spear  fishing  as  proposed 
broadens  the  applicability  of  the  rule  to 
include  certain  subsistence  and  non- 
recreational  uses. 

Response:  NMFS  has  chosen  to  apply 
the  registration  requirement  to  the 
specific,  observable  actions  of  angling  or 
spear  fishing  rather  than  to  the  less  well 
defined  activity  of  recreational  fishing. 
This  approach  is  necessary  to  ensure 
that  the  requirement  for  registration  can 
be  effectively  enforced.  If  the 
requirement  were  applied  to 
“recreational  fishing”,  an  officer  would 
have  to  observe,  and  NMFS  would  have 
to  prove,  a  person’s  motivation  for 
engaging  in  fishing.  NMFS  cannot 
enforce  the  rule  on  this  basis.  NMFS 
acknowledges  that  an  effect  of  use  of 
angling  and  spear  fishing  as  the  basis  for 
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registration  is  to  apply  the  requirement 
to  certain  subsistence  and  non- 
recreational  fisheries.  The  registry  fee 
for  indigenous  people  is  waived  for  this 
reason.  NMFS  also  believes  many  states 
in  which  there  are  well  defined 
subsistence  fisheries  will  be  designated 
as  exempted  states. 

NMFS  recognizes  that,  where  there 
are  established  regulatory  programs  for 
subsistence  fishing,  requiring  anglers 
and  spear  fishers  who  are  eiuolled  or 
permitted  in  such  programs  to  also 
register  under  this  rule  may  cause 
unnecessary  and  confusing  dual 
registration,  and  may  also  result  in 
duplication  of  reporting  and  accounting 
for  catch.  Therefore,  the  final  rule  does 
not  require  persons  who  are  formally 
enrolled  or  permitted  to  participate  in 
state  or  federal  subsistence  fisheries  to 
register  with  NMFS. 

Comment  70:  The  rule  should  include 
a  clear  statement  that  anglers  fishing  in 
state  waters  would  only  have  to  comply 
with  state  licensing  regulations  and  not 
have  to  register  federally. 

Response:  Persons  who  are  angling  in 
state  waters  for  anadromous  species  will 
have  to  register  federally  unless  they 
meet  the  criteria  of  another  provision  of 
§  600.1405(b),  even  if  a  state  license  is 
also  required.  The  rule  specifies  the 
angling  and  spear  fishing  activities  that 
require  federal  registration.  NMFS  will 
provide  public  information  and 
outreach  materials  that  clarify  these 
requirements  for  anglers. 

Comment  71:  NMFS  should  include 
the  Alaskan  halibut  fishery. 

Response:  Individuals  and  charter 
boats  that  fish  for  Alaskan  halibut  in  the 
FEZ  are  included  in  the  registry 
program.  If  the  state  of  Alaska  is 
designated  as  an  exempted  state,  its 
license  holders  will  not  be  required  to 
register  with  NMFS.  NMFS  fully  expects 
that,  if  designated  as  an  exempted  state, 
Alaska  will  provide  license-holder  data 
that  includes  persons  and  charter  boats 
that  fish  for  halibut  and/or  acceptable 
survey  data  that  includes  halibut  catch 
data. 

Comment  72:  NMFS  should  include 
charter  fishing  vessels  in  the  registry 
program. 

Response:  Charter  vessels  are 
included  in  the  registry  program.  See 
§  600.1405(a)(2)  and  (3)  and 
§  600.1415(a)(1). 

Comments  Regarding  Definitions 

Comment  73:  NMFS  should  add  a 
definition  of  “tidal  waters”.  Consider  a 
definition  that  defines  tidal  water*  as 
those  lying  seaward  of  a  line  established 
in  each  coastal  state’s  laws  or 
regulations  to  delineate  the  boundary 
between  state  freshwater  and  saltwater 


licensing  requirements  or  management 
zones. 

Response:  NMFS  agrees  with  the  need 
to  add  a  definition  of  “tidal  waters”, 
and  has  added  the  following  definition 
to  the  final  rule:  waters  that  lie  below 
mean  high  water  and  seaward  of  the 
first  upstream  obstruction  or  barrier  to 
tidal  action  and  that  are  subject  to  the 
ebb  and  flow  of  the  astronomical  tides 
under  ordinary  conditions. 

NMFS  is  not  able  to  incorporate  by 
reference  individual  state  boundaries  as 
established  by  state  laws.  However, 
NMFS  can  consider  incorporating  state- 
established  boundaries  between  salt 
water  and  fresh  water  license 
requirements  or  management  areas  in 
the  Memoranda  of  Agreement  for 
exempted  states.  Sections  600.1416(a) 
and  600.1416(d)(3)  of  the  final  rule  have 
been  modified  to  incorporate  this 
provision. 

Comment  74:  Define  “continental 
shelf  fishery  resources  beyond  the  EEZ.” 

Response:  “Continental  shelf  fishery 
resources”  and  “exclusive  economic 
zone”  are  defined  in  the  MSA.  Absent 
a  definition  in  the  rule,  the  statutory 
definition  applies.  The  final  rule 
references  the  statutory  definition. 

Comment  75:  NMFS  should  define 
“licensed  fishing  piers.” 

Response:  The  final  rule  refers  to 
state-licensed  fishing  pier.  Persons  who 
fish  on  a  state-licensed  pier  may  or  may 
not  pay  a  fee  to  the  permit  holder  and 
may  or  may  not  be  required  to  hold  a 
state  fishing  license. 

Comment  76:  NMFS  should  amend 
the  definition  of  “for  hire”  fishing 
vessel  to  exclude  fishing  guides  that 
operate  in  inland  fresh  waters. 

Response:  The  final  rule  does  not 
require  the  operator  of  a  for-hire  fishing 
vessel  in  non-tidal  waters  to  register. 

Comment  77:  In  §  600.1416(b)(4), 
NMFS  should  add  “gig”  to  the  gears 
used  to  spearfish. 

Response:  The  definition  of  “spear” 
in  §  600.10,  which  is  applicable 
to§  600.1416(b)(4)  is:  “Spear  means  a 
sharp,  pointed,  or  barbed  instrument  on 
a  shaft.  Spears  can  be  operated 
manually  or  shot  from  a  gun  or  sling.” 
This  general  definition  should  be 
applicable  to  gigs  or  other  locally- 
named  spear-like  gear. 

Comment  78:  NMFS  should  clarify 
the  difference  between  licensed  piers  in 
§  600.1416(b)(4)  and  public  piers  in 
§  600.1416(c)(3). 

Response:  In  general,  licensed  piers 
are  those  which  are  licensed  by  a  state 
and  on  which  anglers  may  be  allowed 
to  fish  without  a  state  fishing  license. 
Pier  license  holders  may  be  required  to 
submit  data  to  the  state  regarding  the 
fishing  that  occurs  on  the  piers.  States 


that  do  not  require  anglers  fishing  on 
licensed  piers  to  hold  a  state  license 
may  be  designated  as  exempted  states 
only  if  the  pier  permit  holder  supplies 
effort  information  or  angler  contact 
information  to  the  state.  Public  piers 
referred  to  in  §  600.1416(c)(3)  are  owned 
and  operated  by  a  public  entity.  On 
these  piers,  anglers,  who  would 
otherwise  need  a  state  license,  are  not 
required  to  hold  one.  NMFS  believes 
only  one  state  operates  this  kind  of  pier. 

Comment  79:  The  definition  of  angler/ 
spear  fisher  does  not  include  other 
recreational  gear  types  (nets,  traps,  hand 
harvest). 

Response:  The  comment  is  correct.  In 
general,  the  scope  of  surveys  that  NMFS 
will  conduct  using  registry  data  will  not 
include  gear  types  other  than  angling 
and  spear  fishing. 

Comment  80:  The  definition  of 
angling  should  be  included  in  the  rule 
and  should  include  both  traditional 
angling  and  spearfishing. 

Response:  The  rule’s  definition  of 
“angler”  references  the  definition  of 
angling  in  50  CFR  600.10.  NMFS 
believes  that  reference  is  appropriate 
and  sufficient.  The  rule  also  includes  a 
separate  definition  of  “spearfishing”. 

Comment  81:  Anadromous  species 
should  be  defined  as  per  50  CFR  600.10. 

Response:  In  order  to  assure  effective 
enforcement  and  to  facilitate  angler 
information  and  education  regarding 
registration  requirements,  NMFS  has 
determined  that  a  definition  of 
anadromous  species  that  simply  lists 
each  covered  species  is  the  most 
effective. 

Comment  82:  NMFS  should  broaden 
the  definition  of  a  for-hire  vessel  to 
conform  to  the  charter  fishing  vessel 
definition  in  the  MSA:  “The  term 
‘charter  fishing’  means  fishing  from  a 
vessel  carrying  a  passenger  for  hire  (as 
defined  in  section  2101(21a)  of  title  46, 
United  States  Code)  who  is  engaged  in 
recreational  fishing”. 

_  Response:  Consistent  with  the 
comment,  the  definition  has  been 
revised  in  the  final  rule  to  include 
vessels  that  carry  passengers  for  a  fee  or 
other  consideration. 

Comment  83:  Add  the  following 
species  to  the  list  in  §  600.1400:  Brook 
trout,  brown  trout,  Dolly  Varden  and 
sheefish.  Hickory  shad  should  not  be 
included  in  the  list  of  anadromous 
species. 

Response:  NMFS  believes  that  sea-run 
brook  and  brown  trout  fisheries  are  not 
currently  of  sufficient  magnitude  or 
significance  to  warrant  adding  them  to 
the  list  of  anadromous  species. 

NMFS  has  added  sheefish  and  Dolly 
Varden  to  the  definition  in  the  final 
rule. 
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NMFS  believes  that  hickory  shad  cire 
properly  classified  as  anadromous  fish. 
See,  for  example,  the  Atlantic  States 
Marine  Fisheries  Commission, 
Amendment  1  to  the  Interstate  Fishery 
Management  Plan  for  Shad  and  River 
Herring,  April,  1999. 

Comment  84:  “State”  should  be 
defined. 

Response:  “State”  is  defined  in  the 
MSA.  Absent  a  definition  in  the  rule, 
the  statutory  definition  applies.  The 
final  rule  references  the  statutory 
definition. 

Comments  Regarding  the  Registration 
Process  and  Information  Required  to 
Register 

Comment  85:  The  requirement  for  a 
registrant  to  state  where  they  intend  to 
fish  may  he  perceived  as  limiting  where 
a  person  may  fish. 

Response:  The  rule  provides  that, 
once  a  person  has  registered,  he  or  she 
may  fish  in  the  EEZ  or  for  anadromous 
species  in  any  region  of  the  country, 
regardless  of  their  stated  intentions  at 
the  time  of  registration.  Registrants  will 
be  asked  to  provide  information  about 
the  regions  in  which  they  expect  to  fish 
in  order  to  compile  accurate  and 
complete  regional  registries  of  anglers 
for  survey  purposes.  NMFS  will  develop 
informational  materials  for  registrants 
cmd  potential  registrants  that  clarify  this 
issue. 

Comment  86:  Date  of  birth  should  also 
be  collected  fi-om  registrants. 

Response:  NMFS  agrees.  Date  of  birth 
is  added  to  the  information  to  he 
provided  hy  registrants.  This 
information  will  assist  in  confirming  the 
identity  of  individual  registrants,  and 
will  enable  NMFS  to  differentiate 
anglers  within  households  for  future 
angler-based  survey  purposes. 

Comment  87:  The  rule  should  address 
confidentiality  of  state  license  data. 

Response:  The  MOA’s  with  exempted 
states  will  address  use  of  state-supplied 
data. 

Comment  88:  A  person  should  have  to 
register  only  once.  No  annual  renewal 
should  be  required. 

Response:  NMFS  will  require  anglers 
to  register  annually.  Experience  using 
state  license  data  indicates  that  it  is 
necessary  to  update  angler  contact 
information  annually.  The  proportion  of 
license-holders  whose  address  or 
telephone  numbers  change  over  the 
course  of  a  year  is  too  high  to  provide 
for  sufficiently  efficient  and  accurate 
surveys  unless  there  are  annual  updates. 

Comment  89:  It  is  necessary  to  assure 
protection  of  personal  information  in 
the  registry. 

Response:  NMFS  will  comply  with 
federal  requirements  for  protection  of 


personally-identifiable-information  in 
its  data  files. 

Comment  90:  Persons  should  be  able 
to  register  at  point-of-sale  outlets  such 
as  tackle  shops. 

Response:  NMFS  cannot  establish  a 
nation-wide  system  of  registration 
vendors  in  a  timely  and  cost  effective 
manner.  NMFS  believes  that  the  toll-free 
and  internet-based  registration  options 
that  will  be  made  available  are 
sufficiently  convenient  for  the  affected 
angling  public  and  are  cost  effective  for 
NMFS  to  implement. 

Comment  91-:  Will  a  person  be  able  to 
register  if  they  do  not  bave  a  telephone 
or  if  they  choose  not  to  provide  the 
telephone  number?  How  will  the 
registration  program  and  resultant 
survey  deal  with  cell  phone-only 
households? 

Response:  Persons  will  need  to' 
register  either  via  toll-free  telephone  or 
internet.  NMFS  believes  that  essentially 
all  anglers  will  be  able  to  register  via 
one  of  these  means. 

Registrants  will  need  to  provide  a 
telephone  number,  which  may  be  a  cell 
phone  number,  in  order  to  complete  the 
registration  process. 

NMFS  is  exploring  options  to  allow 
cell  phone  accounts  to  receive  survey 
calls  without  any  cost  to  the  account. 

Comment  92:  NMFS  should  consider 
alternatives  to  requiring  and  enforcing  a 
requirement  for  persons  to  provide 
identification  information. 

Response:  NMFS  is  not  aware  of 
effective  and  enforceable  alternatives  to 
such  requirements.  The  MSA  requires 
identification  and  contact  information. 

Comment  93:  Registrants  should  he 
asked  to  provide  primary  target  species 
and  primary  mode  of  fishing  when 
registering. 

Response:  The  purpose  of  the 
registration  program  is  to  enable 
creation  of  regional  registries  of  anglers 
from  which  lists  of  persons  to  be 
surveyed  about  fishing  effort  can  be 
drawn.  Target  species  and  fishing  mode 
are  not  currently  required  for  effort 
characterization  surveys.  Moreover, 
information  of  this  nature  can  be 
obtained  during  telephone  surveys,  and 
may  not  be  necessary  to  obtain  at  time 
of  registration. 

MRIP  may  determine  it  necessary  to 
expand  the  scope  of  telephone  surveys 
in  the  future  to  capture  this  and  other 
data. 

Comment  94:  The  rule  should  clarify 
whether  an  angler  or  spearfisher  who 
fishes  in  more  than  one  state  must 
register  for  each  state  in  which  they  fish. 
Also,  the  rule  should  state  whether  an 
angler  or  spearfisher  who  holds  a 
license  from,  or  is  registered  by,  an 


exempted  state  needs  to  register  if  they 
fish  in  another  state. 

Response:  The  registration 
requirements  and  the  exceptions  thereto  . 
as  set  forth  in  §  600.1405(b)  provide  that 
a  person  who  is  required  to  register  with 
NMFS  must  do  so  only  once  per  year, 
regardless  of  where  they  fish.  Further,  a 
person  who  is  not  required  to  register 
with  NMFS  pursuant  to  §  600.1405(b)(2) 
or  (3)  need  not  register  if  they  fish  in  a 
state  other  than  that  in  which  they 
qualified  for  the  exception.  NMFS  will 
provide  outreach  and  education 
materials  that  will  clarify  the 
registration  requirements  for  the  public. 

Comments  Regarding  the  Role  of  the 
States  in  the  Registry  Program  and  State 
Costs  for  Implementing  the  Program 

Comment  95:  The  proposed  rule  does 
not  estimate  costs  for  states  to  educate 
anglers  regarding  registry  program 
requirements. 

Response:  The  statement  is  correct. 
NMFS  intends  to  meet  the  necessary 
outreach  and  education  needs  for 
anglers  regarding  registration 
requirements. 

Comment  96:  NMFS  should 
acknowledge  the  role  of  states  in 
enforcing  the  rule  and  provide  training 
and  resources. 

Response:  NMFS  agrees  that  state 
assistance  in  enforcing  the  registration 
requirement  will  be  necessary. 

Comment  97:  The  commenter 
suggested  that  states  submit  data  on  a 
bimonthly  schedule. 

Response:  Data  delivery  requirements 
for  exempted  states  will  be  negotiated 
and  included  in  the  MOA’s.  NMFS 
believes  that  these  requirements  should 
be  flexible  and  should  not  be  specified 
in  the  rule. 

Comment  98:  The  updates  required 
after  two  years  for  lifetime  and 
combination  licenses  will  be  expensive 
for  states  to  produce. 

Response:  NMFS  acknowledges  that 
there  will  be  a  cost  to  the  states  to 
prepare  the  updates. 

Comment  99:  The  proposed  registry 
program  does  not  address  the  needs  of 
the  state  within  its  waters. 

Response:  Pursuant  to  the  provisions 
of  the  MSA,  persons  who  fish 
exclusively  for  non-anadromous  fish  in 
state  waters  will  not  be  required  to 
register.  NMFS  must  work  with  states  to 
build  complete  angler  registries  that 
cover  all  fishing. 

Comment  1 00:  The  registry 
requirement  may  drive  anglers  inshore, 
affecting  what  is  measured.  Further,  the 
federal  waters-only  registration 
requirement  may  shift  fishing  effort  to 
state  waters,  increasing  fishing  impact 
on  state  waters  fishery  resources  and 
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burden  state  programs.  This  is  mainly 
an  issue  after  the  fee  is  required  in  2011. 

Response:  NMFS  agrees  that  these 
outcomes  could  occur.  Nonetheless,  the 
MSA  requires  NMFS  to  register  anglers 
fishing  in  the  FEZ  to  register,  and  is  not 
authorized  to  extend  that  requirement  to 
fishing  in  state  waters  for  non- 
anadromous  fish.  If  states  are  designated 
as  exempted  states  by  submitting 
complete  angler  registries,  or  by 
participating  in  approved  regional 
survey  programs,  these  outcomes  will 
not  occur. 

Comment  101:  Decreasing  fishing 
effort  in  federal  waters  would  decrease 
federal  dollars  the  state  receives  for 
recreational  programs. 

Response:  The  Federal  Aid  in 
Sportfish  Restoration  grant  program 
allocates  grant  funds  to  states  based  on 
a  formula  that  includes  the  land  and 
water  area  of  the  state  and  the  number 
of  licensed  anglers.  It  is  not  based  on 
whether  fishing  activities  based  in  a 
state  occur  in  state  or  federal  waters. 

The  registry  rule  should  not  affect  a 
state’s  grant  share  under  this  program. 

Comment  102:  NMFS  should  assist 
states  in  accessing  databases  that  will 
help  update  lifetime  license  holder  data. 

Response:  NMFS  intends  to  provide 
such  assistance  to  states  in  the  future. 

Comment  103:  NMFS  should  commit 
to  the  states  that  it  will  not  require 
additional  data  to  retain  exempted  state 
designation  for  a  period  of  five  years. 

Response:  Any  additional  substantive 
data  requirements  would  require  an 
amendment  to  the  final  rule.  NMFS 
believes  it  is  necessary  to  preserve 
options  for  future  data  improvements, 
and  that  the  rulemaking  process 
sufficiently  preserves  the  states’ 
interests  in  this  regard. 

Comment  104:  Registrants  should  be 
able  to  re-enter  the  registration  system 
and  update  their  address  and  telephone 
information. 

Response:  NMFS  will  consider 
enabling  updates  in  the  registration 
system  as  it  is  developed.  However,  this 
operational  measure  does  not  need  to  be 
included  in  the  rule. 

Comments  on  NEPA  Categorical 
Exclusion 

Comment  105:  The  rule  should  not  be 
categorically  excluded  from  NEPA.  The 
intent  of  the  rule  is  to  modify  the 
human  environment  by  modifying 
human  behavior. 

Response:  The  intent  of  the  rule  is  not 
to  modify  human  behavior.  The  intent 
of  the  rule  is  solely  to  develop  a 
complete  database  of  persons  and  for- 
hire  vessels  who  are  angling  and  spear 
fishing  in  marine  and  estuarine  waters 
in  order  to  improve  surveys  that 


estimate  the  catch  and  effort  in  these 
fisheries.  Accordingly,  NMFS  has 
concluded  that  the  action  is 
categorically  excluded  from  NEPA 
review. 

Comments  Related  to  Adoption  of 
Saltwater  Licenses  by  States 

Comment  106:  Several  comments 
offered  opinions  regarding  how  state 
license  fees  should  be  set:  states  should 
charge  lower  fees  for  shore  fishing;  there 
should  be  a  single  license/fee  for  both  * 
fresh  and  salt  water  fishing;  add  an 
anadromous  fishing  stamp  at  a  low  fee 
to  the  state  license. 

Response:  The  fees  charged  by  states 
for  fishing  licenses  are  beyond  the  scope 
of  this  rulemaking. 

Comment  107:  There  should  be  a 
single  federal  fishing  license  applicable 
to  all  salt  water  fishing. 

Response:  Section  401(g)  of  the  MSA 
requires  NMFS  to  establish  a  registry 
program  for  recreational  fishermen 
fishing  in  the  EEZ,  fishing  for 
anadromous  species,  and  fishing  for 
continental  shelf  fishery  resources.  In 
general,  states  have  authority  to  manage 
fisheries,  including  issuing  licenses, 
within  three  (in  some  cases,  nine)  miles 
from  shore. 

Comment  108:  Comments  object  to 
having  to  purchase  a  license  in  multiple 
states.  State  licenses  should  provide  for 
reciprocal  fishing  privileges  among  all 
states  or  among  states  in  a  given  region. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  The  final 
rule  does  not  prevent  a  state  that  allows 
license  reciprocity  with  other  states 
from  being  designated  as  an  exempted 
state. 

Comment  109:  If  a  state  opts  out  of  the 
registry  program,  it  should  be  required 
to  honor  federal  registration  or  other 
states’  licenses. 

Response:  A  state  would  “opt  out”  of 
the  registry  program  by  failing  to  qualify 
or  apply  for  exempted  state  designation. 
If  sucb  a  state  required  a  license  in  its 
waters,  that  license  requirement  would 
not  be  affected  by  the  rule. 

Comments  on  Fishery  Management 
Issues 

Comment  110:  Will  federal  registrants 
be  subject  to  the  fishing  regulations  in 
the  waters  in  which  they  are  fishing? 

Response:  Federal  registrants  must 
comply  with  all  applicable  state  and 
federal  fishing  regulations  wherever 
they  are  fishing  or  in  possession  of  fish. 
The  federal  registration  does  not  waive 
or  supersede  any  other  fishery 
regulation. 

Comment  111:  Will  NMFS  maintain 
the  current  federal  permits  required  in 
certain  for-hire  fisheries? 


Response:  Certain  for-hire  fisheries 
have  established  permitting 
requirements  pursuant  to  regulations 
implementing  federal  Fishery 
Management  Plans.  Those  permitting 
regulations  are  independent  of  the 
registration  requirement  and  must  be 
complied  with  even  if  a  vessel  has 
registered  pursuant  to  this  rule. 
However,  the  final  rule  does  not  require 
most  for-hire  vessels  that  hold  another 
NMFS-issued  permit  to  register  (see 
§  600.1405(b)(4)). 

Comment  1 12:  The  rule  should  make 
it  clear  that  the  registry  will  not  be  used 
to  restrict  or  limit  future  access  to 
fisheries. 

Response:  NMFS  intends  to  use  the 
registry  for  the  purpose  stated  in  the 
proposed  rule  and  in  the  Paperwork 
Reduction  Act  filing  prepared  for  the 
rule. 

Comment  113:  A  number  of 
comments  addressed  how  marine 
fisheries  are  managed  (e.g.  states  should 
have  more  uniform  regulations; 
commercial  fisheries  should  be  more 
restricted). 

Response:  Fisheries  management 
actions  are  beyond  the  scope  of  the  rule. 

Comments  Related  to  Enforcement 

Comment  114:  NMFS  should  explain 
how  the  production-on-demand 
requirement  will  improve  surveys. 

Response:  The  production-on-demand 
requirements  are  intended  to  facilitate 
enforcement  of  the  registration 
requirement  by  authorized  officers,  not 
to  improve  surveys.  The  term 
“authorized  officer”  does  not  apply  to 
persons  who  conduct  surveys,  and 
survey  interviewers  will  not  be  legally 
empowered  to  require  persons  to 
produce  proof  of  registration. 

Comment  115:  The  federal 
government  cannot  effectively  enforce  a 
universal  registration  requirement. 

Response:  NMFS  will  develop  and 
execute  an  enforcement  strategy  for  the 
registration  requirement  that  will  utilize 
the  NMFS  Office  for  Law  Enforcement, 
the  U.S.  Coast  Guard  and  the  state 
marine  enforcement  agencies  with 
which  NMFS  maintains  Joint 
Enforcement  Agreements  to 
appropriately  and  effectively  enforce  the 
registration  requirement. 

Comment  116:  Non-anglers  may 
register  and  corrupt  survey  data. 

Response:  NMFS  believes  this  is  very 
unlikely  to  occur. 

Comment  1 1 7:  If  licenses  or  federal 
registration  is  required,  the  requirement 
should  be  fully  enforced  in 
consideration  of  those  who  comply. 

Response:  NMFS  intends  to  work 
with  its  enforcement  partners  in  the 
U.S.  Coast  Guard  and  the  states  to 
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effectively  enforce  the  registration 
requirement. 

Comment  118:  Penalty  provisions 
should  he  specified  in  the  rule. 

Response:  Penalties  for  violating 
provisions  of  the  MSA  are  stated  in  the 
act,  and  in  the  NOAA  Civil  Monetary 
Penalty  Schedule. 

Comments  Regarding  Timing  of 
Implementation  of  the  Rule 

Comment  11 9:  In  those  states  that  do 
not  currently  license  or  register  anglers, 
or  which  have  exceptions  to  their 
license  requirements  that  will  preclude 
designation  as  exempted  states,  the  state 
legislatures  must  pass  legislation  that 
adopts  the  changes  necessary  for  the 
states  to  qualify  for  exempted  state 
designation.  The  state  legislatures  will 
not  have  time  to  introduce  and  pass 
legislation  that  conforms  to  the 
requirements  of  the  final  rule  in  the 
brief  period  between  the  time  the  final 
rule  is  adopted  and  the  January,  2009, 
implementation  of  the  federal 
registration  requirement.  Several  states 
request  that  NMFS  delay  the 
implementation  date  of  the  registration 
requirement  for  a  sufficient  period  to 
enable  their  legislatures  to  pass  the 
necessary  legislation. 

Response:  NMFS  believes  that  it  is 
essential  to  work  toward  use  of 
complete  state  license  or  registry  data 
rather  than  a  federal  registration 
database.  Accordingly,  NMFS  fully 
supports  the  efforts  of  states  to  adopt 
saltwater  licenses  or  registries,  and  to 
eliminate  significant  exceptions  to  state 
license  requirements.  NMFS  will 
therefore  delay  the  implementation  of 
the  requirement  for  individuals  and  for- 
hire  vessels  to  register  with  NMFS  until 
January  1,  2010,  to  provide  states  with 
the  time  required  to  enact  the  necessary 
measures.  Section  600.1405  of  the  final 
rule  sets  January'  1,  2010,  as  the  effective 
date  of  the  angler  and  for-hire  vessel 
federal  registration  requirement. 

Comment  120:  More  detail  is  needed 
regarding  the  timing  of  exempted  state 
designation  following  adoption  of  the 
final  rule. 

Response:  The  final  rule  delays 
implementation  of  the  federal 
registration  requirement  for  an 
individual  or  for-hire  vessel  in  a  non- 
exempted  state  until  January  1,  2010. 
States  may  seek  exempted  state  status  at 
any  time  following  adoption  of  the  final 
rule. 

Comment  121:  NMFS  should 
designate  any  state  that  is  working  in 
good  faith  toward  adopting  a  license  or 
registry  or  toward  removing  major 
exemptions  as  an  interim  exempted 
state. 


Response:  NMFS  cannot  determine 
objectively  what  actions  would 
constitute  “good  faith”  in  this  context. 
NMFS  believes  that  the  most  effective 
and  equitable  way  of  giving  all  the  states 
that  need  additional  time  to  enact 
legislation  is  to  provide  an  additional 
year  in  which  to  do  so. 

Changes  from  the  Proposed  Rule 

The  following  changes  were  made  in 
the  final  rule  based  on  public  comment 
on  the  proposed  rule: 

In  §600.1400,  Definitions:  Dolly 
varden  and  sheefish  were  added  to  the 
list  of  anadromous  species;  definitions 
of  “Continental  shelf  fishery  resources” 
and  “state”  were  added  consistent  with 
the  definitions  in  the  MSA;  the 
definition  of  “for-hire  fishing  vessel” 
was  modified  to  be  consistent  with  the 
definition  of  charter  fishing  in  the  MSA; 
a  definition  of  “tidal  waters”  was 
added;  the  definition  of  “angler”  and 
“spear  fishing”  were  modified  such  that 
they  apply  to  angling  and  spear  fishing 
in  tidal  waters. 

The  effective  date  of  the  requirement 
in  §  600.1405(a)  for  persons  and  for-hire 
vessels  to  register  with  NMFS  was 
changed  from  January  1,  2009  to  January 
1,  2010.  To  conform  with  that  change, 
the  date  by  which  an  exempted  state 
must  submit  supplemental  data  under 
§  600.1416(d)  was  changed  to  January  1, 
2012,  or  within  two  years  of  the 
effective  date  of  the  Memorandum  of 
Agreement,  whichever  is  later. 

Section  600.1405(a)  was  modified  so 
that  angling  or  spear  fishing  for  salmon, 
or  operating  a  for-hire  vessel  when 
doing  so,  in  inland  waters  upstream  of 
the  extent  of  tidal  waters  no  longer 
requires  registration  with  NMFS.  The 
final  rule  treats  angling  and  spear 
fishing  for  salmon  consistently  with  all 
other  anadromous  species. 

Section  6OO.14O503)(8)  is  added  to 
provide  that  persons  who  hold  an  HMS 
angling  permit  under  50  CFR  635.4(c) 
are  not  required  to  register  with  NMFS. 

Section  600.1405(b)(9)  i?  added  to 
provide  that  persons  who  hold  a  state  or 
federal  permit  to  participate  in  a 
subsistence  fishery  program  are  not 
required  to  register  with  NMFS. 

Date  of  birth  is  added  to  the 
information  a  registrant  must  submit 
and  to  the  data  an  exempted  state  will 
transmit  to  NMFS  about  its  license 
holders/registrants. 

The  following  additional  information 
will  be  included  in  the  Memoranda  of 
Agreement  between  NMFS  and 
exempted  states:  identification  of  the 
tidal  waters  of  the  state  within  which 
state  license  holders/registrants  are 
identified  in  the  state’s  data  submitted 
to  NMFS;  states’'commitments  to 


completion  of  telephone  number  and 
date  of  birth  information  in  their  license 
databases. 

In  §  600.1416(a),  a  state  seeking 
exempted  state  status  based  on 
submission  of  state  license-holder  data 
will  be  required  to  submit  licensees’/ 
registrants’  telephone  number  and  date 
of  birth  to  the  extent  such  data  is 
available  in  the  state’s  database. 

In  §  600.1416(b)(2),  the  reference  to 
§600.1415(c)(4)(i)  was  changed  to 
§  600.1416(d)(1). 

Section  600.1416(b)(4)  is  modified  to 
clarify  that  licensed  fishing  piers  are 
those  licensed  by  a  state  and  to  provide 
that  state  license  exceptions  for  such 
piers  may  be  accepted  only  if  the 
license-holder  submits  to  the  state 
complete  angler  contact  information,  or 
angler  effort  information  for  users  of  the 
pier. 

The  deadline  for  an  exempted  state  to 
submit  angler  identification  data  under 
§  600.1415(d)  is  changed  from  Jan  1, 
2011  or  within  two  years  of  the  effective 
date  of  the  MOA,  whichever  is  later,  to 
be  January  1,  2012,  or  within  two  years 
of  the  effective  date  of  the  MOA  to  be 
consistent  with  the  one  year  delay  in  the 
federal  registration  requirement. 

The  provisions  relating  to 
requirements  for  exempted  state 
designation  based  on  a  state’s 
participation  in  a  regional  survey  of 
recreational  fishing  catch  and  effort  in 
§  600.1417  were  modified  as  follows: 
state  proposals  need  not  be  submitted 
annually;  the  qualifying  regions  were 
changed  to  split  the  western  Pacific  into 
two  regions,  one  for  Hawaii  and  one  for 
the  western  Pacific  U.S.  territories  and 
Commonwealths;  a  qualifying  survey 
must  include  all  of  the  states  within  a 
defined  region;  the  provision  that  a 
survey  must  include  use  of  angler 
registries  was  modified  to  allow  for  use 
of  other  approved  methods  to  collect 
effort  data  and  to  require  use  of  angler 
registries  if  a  telephone  survey  is  a 
component  of  a  regional  survey. 

In  addition  to  the  changes  made  in 
response  to  public  comment  as 
described  above,  NMFS  made  two 
additional  changes  in  the  final  rule.  The 
words  “or  to  be  registered  to  fish”  were 
added  to  §  600.1405(b)(3).  This  addition 
is  included  to  ensure  that,  if  an 
exempted  state  registers  anglers  rather 
than  licensing  them,  those  anglers  who 
are  not  required  by  the  state  to  register 
would  not  be  required  to  register  with 
NMFS. 

Section  600.1405(b)  (10)  is  added  to 
provide  that  U.  S.  based  vessels,  anglers 
and  spear  fishers  who  are  fishing  in 
waters  under  the  control  of  a  foreign 
nation  are  not  required  to  register  with 
NMFS.  This  change  is  added  to  clarify 
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the  applicability  of  the  rule  to  U.S. 
vessels  or  persons  fishing  in  waters  of 
a  foreign  nation. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1801  et  seq.  NMFS  has 
determined  that  the  rule  is  consistent 
with  the  applicable  provisions  of  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  0MB 
under  control  number  0648-  0578. 

The  public  burden  for  complying  with 
the  registration  requirement  is  estimated 
to  average  two  minutes  per  individual 
annual  registration  and  three  minutes 
for  each  for-hire  vessel  annual 
registration.  Based  on  the  current 
estimate  of  the  initial  number  of 
potential  registrants  (see  RIR/RFAA 
discussion  below),  the  analysis 
estimates  the  total  burden  hours  for 
compliance  with  registration 
requirements  as  67,410  for  individuals 
and  120  for  small  entities.  The 
associated  total  labor  costs  are 
$1,685,250  for  individuals  ($0.83  per 
person)  and  $3000  for  small  entities  ($ 
1.25  per  for-hire  vessel).  The  PRA 
submission  also  states  that,  apart  from 
the  labor  cost  associated  with 
submitting  the  information  required  to 
register,  there  are  no  other  annual 
reporting  and  recordkeeping  costs 
associated  with  the  registration 
requirement. 

An  individual  registrant  would 
provide  name,  address,  date  of  birth, 
telephone  number  and  regions  of  the 
country  in  which  they  fish.  A  for-hire 
vessel  registrant  would  provide  owner 
and  operator  (if  different)  name, 
address,  date  of  birth,  telephone 
number,  vessel  name  and  state 
registration  or  U.S.  Coast  Guard 
documentation  number,  and  home  port 
or  principal  operating  area. 

There  were  three  comments  regarding 
the  PRA  submission  and  NMFS 
responds  as  follows: 

Comment  1 :  The  public  burden  hours 
estimate  is  low.  The  telephone  burden 
is  closer  to  5-10  minutes.  A  state  license 
purchased  at  a  store  is  about  a  30 
minute  transaction. 

Response:  The  comment  assumes  that 
the  burden-hour  estimate  includes  the 
burden  for  purchase  of  a  license  in 
exempted  states.  However,  an  estimate 
is  required  only  for  the  burden 
associated  with  the  federal  registration 
process.  NMFS  believes  the  ciirrent 
estimate  is  appropriate  because  it  is 
limited  to  the  on-line  and  telephone 


registration  process  and  does  not 
include  the  time  required  for  fee 
payment  at  this  time. 

Comment  2:  The  registry  rule  adds  to 
the  burden  and  complexity  of  federal 
regulation  of  the  marine  charter  boat 
business.  Regulatory  requirements 
should  be  simplified  and  streamlined. 

Response:  NMFS  believes  the  registry 
rule  includes  measures  to  minimize  the 
burden  on  for-hire  fishing  businesses. 
First,  passengers  on  licensed  for-hire 
vessels  will  not  be  required  to  register, 
eliminating  the  burden  to  the  vessel  of 
checking  its  customers  for  licenses. 

Also,  for-hire  vessels  will  only  need  to 
register  with  NMFS  if  they  do  not  have 
another  federal  for-hire  permit  or 
license.  Last,  most  states  license  for-hire 
vessels  and  will  seek  exempted  state 
status  for  for-hire  fishing  vessels.  NMFS 
believes  very  few  for-hire  vessels  would 
need  to  comply  with  a  federal 
registration  requirement  under  the  rule. 

Comment  3:  Date  of  birth  should  also 
be  collected  from  registrants. 

Response:  NMFS  agrees.  Date  of  birth 
is  added  to  the  information  to  be 
provided  by  registrants.  This 
information  will  assist  in  confirming  the 
identity  of  individual  registrants,  and 
will  enable  NMFS  to  differentiate 
anglers  within  households  for  future 
angler-based  survey  purposes.  NMFS 
does  not  believe  this  addition  will  affect 
the  burden-hours  estimate. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  data  collection,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  (see  ADDRESSES)  and  by  e-mail  to 
David  Rostker@omb.eop.gov ,  or  fax  to 
202-395-7285. 

NMFS  has  determined  that 
implementation  of  the  rule  is 
categorically  excluded  from  the 
requirement  for  a  NEPA  review.  The 
action  constitutes  a  regulation  of  an 
administrative  and  procedural  nature 
and  will  not  result  in  direct  or  indirect 
changes  to  the  human  environment. 

The  Office  of  Management  and  Budget 
has  determined  the  proposed  rule  to  be 
significant  for  purposes  of  Executive 
Order  12866  (“E.O.  12866”). 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  during 
the  proposed  rule  stage  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  factual  basis  for  the 
certification  was  published  in  the 
proposed  rul6  and  is  not  repeated  here. 
Two  comments  were  received  regarding 
the  certification  and  the  factual  basis  for 
it.  NMFS  responds  to  those  comments 
here:  ... 


Comment  3 :  Privately-owned  fishing 
piers  are  small  entities  that  may  be 
affected  by  the  rule. 

Response:  While  they  may  be 
indirectly  affected,  privately-owned 
fishing  pier  owners/operators  will  not 
be  required  to  register  pursuant  to  the 
rule  and  there  are  no  compliance 
requirements  applicable  to  them. 

Comment  2:  The  commenter 
challenges  both  the  estimated  revenue 
and  the  .03%  revenue  "‘cost”  of  the  $25 
fee  with  respect  to  for-hire  vessels  and 
asserts  that  the  (up  to)  $25  registration 
fee  would  actually  come  from  the 
owner’s  income,  not  “corporate  sales”, 
since  most  for-hire  vessels  are  owner 
operated. 

Response:  NMFS  believes  that  the  .03 
%  impact  is  correct  given  our  estimate 
of  average  annual  revenue.  Since  NMFS 
does  not  have  financial  statements  or 
tax  returns  from  each  individual  vessel, 
it  cannot  estimate  profit  margins  (return 
to  owners)  for  all  vessels  involved.  If, 
for  example,  NMFS  used  a  veryJow 
assumed  profit  margin  of  10  %,  then  the 
$  25  cost  of  the  permit  expressed  as  a 
percentage  of  gross  profits  would  still  be 
a  minimal  0.30  %. 

NMFS  believes  the  basis  of  its 
estimation  of  revenue  is  appropriate. 

The  above  comments  received  did  not 
cause  NMFS  to  change  its  determination 
regarding  the  certification.  As  a  result, 
initial  and  final  regulatory  flexibility 
analyses  were  not  prepared. 

NMFS  received  additional  comments 
regarding  the  economic  effect  of  the 
proposed  rule  that  were  not  specifically 
related  to  the  Regulatory  Flexibility  Act 
Analysis.  Those  comments  are 
responded  to  in  the  Comments  and 
Responses  above. 

List  of  Subjects  in  50  CFR  Part  600 

Fisheries,  Fishing,  Fishing  vessels. 
Statistics. 

Dated;  December  22,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  NMFS  adds  subpart  P  to  50 
CFR  part  600  to  read  as  follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

Subpart  P — Marine  Recreational 
Fisheries  of  the  United  States 

Sec. 

600.1400  Definitions. 

600.140.5  Angler  registration. 

600.1410  Registry  process. 

600.1415  Procedures  for  designating 
exempted  states-general  provisions. 
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600.1416  Requirements  for  exempted  state 
designation  based  on  submission  of  state 
license  holder  data. 

600.1417  Requirements  for  exempted  state  . 
designation  based  on  submission  of 
recreational  survey  data. 

Authority:  16  U.S.C.  1881. 

Subpart  P — Marine  Recreational 
Fisheries  of  the  United  States 

§600.1400  Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  in  §600.10 
of  this  title,  the  terms  used  in  this 
subpart  have  the  following  meanings. 

For  purposes  of  this  subpart,  if 
applicable,  the  terms  used  in  this 
subpart  supersede  those  used  in 
§600.10. 

(a)  Anadromous  species  means  the 
following: 

American  shad:  Alosa  sapidissima 
Blueback  herring:  Alosa  aestivalus 
Alewife:  Alosa  pseudoharengus 
Hickory  shad:  Alosa  mediocris 
Alabama  shad:  Alosa  alabamae 
Striped  bass:  Morone  saxatilis 
Rainbow  smelt:  Osmerus  mordax 
Atlantic  salmon:  Salmo  salar 
Chinook,  or  king,  salmon: 
Oncorhynchus  tshawytscha 
Coho,  or  silver,  salmon: 

Oncorhynchus  kisutch 
Pink  salmon:  Oncorhynchus 
gorbuscha 

Sockeye  salmon:  Oncorhynchus  nerka 
Chum  salmon:  Oncorhynchus  keta 
Steelhead:  Oncorhynchus  mykiss 
Coastal  cutthroat  trout:  Oncorhynchus 
clarki  clarki 

Eulachon  or  candlefish:  Thaleichthys 
pacificus 

Dolly  varden:  Salvelinus  malma 
Sheefish  or  inconnu:  Stenodus 
leucichthys 

Atlantic  sturgeon:  Acipenser 
oxyrhynchus  oxyrhynchus 
Shortnose  sturgeon:  Acipenser 
brevirostrum 

Gulf  sturgeon:  Acipenser  oxyrhynchus 
desotoi 

White  sturgeon:  Acipenser 
transmontanus 

Green  sturgeon:  Acipenser  medirostris 

(b)  Angler  means  a  person  who  is 
angling  (see  50  CFR  600.10)  in  tidal 
waters. 

(c)  Authorized  officer  has  the  same 
meaning  as  in  50  CFR  600.10. 

(d)  Continental  shelf  fishery  resources 
has  the  same  meaning  as  in  16  U.S.C. 
1802. 

(e)  Exempted  state  means  a  state  that 
has  been  designated  as  an  exempted 
state  by  NMFS  pursuant  to  §  600.1415. 

(f)  For-hire  fishing  vessel  means  a 
vessel  on  which  passengers  are  carried 


to  engage  in  angling  or  spear  fishing, 
from  whom  a  consideration  is 
contributed  as  a  condition  of  such 
carriage,  whether  directly  or  indirectly 
flowing  to  the  owner,  charterer, 
operator,  agent  or  any  other  person 
having  an  interest  in  the  vessel. 

(g)  Indigenous  people  means  persons 
who  are  documented  members  of  a 
federally  recognized  tribe  or  Alaskan 
Native  Corporation  or  persons  who 
reside  in  the  western  Pacific  who  are 
descended  from  the  aboriginal  people 
indigenous  to  the  region  who  conducted 
commercial  or  subsistence  fishing  using 
traditional  fishing  methods,  including 
angling.- 

(h)  Spearfishing  means  fishing  for, 
attempting  to  fish  for,  catching  or 
attempting  to  catch  fish  in  tidal  waters 
by  any  person  with  a  spear  or  a 
powerhead  (see  50  CFR  600.10). 

(i)  State  has  the  same  meaning  as  in 
16  U.  S.  C.  1802. 

(j)  Tidal  waters  means  waters  that  lie 
below  mean  high  water  and  seaward  of 
the  first  upstream  obstruction  or  barrier 
to  tidal  action  and  that  are  subject  to  the 
ebb  and  flow  of  the  astronomical  tides  , 
under  ordinary  conditions. 

§600.1405  Angler  registration. 

(a)  Effective  January  1,  2010,  the 
requirements  of  this  section  apply  to 
any  person  who  does  any  of  the 
following: 

(1)  Engages  in  angling  or  spearfishing 
for: 

(1)  Fish  in  the  EEZ; 

(ii)  Anadromous  species  in  any  tidal 
waters;  or 

(iii)  Continental  Shelf  fishery 
resources  beyond  the  EEZ. 

(2)  Operates  a  for-hire  fishing  vessel 
in  the  EEZ. 

(3)  Operates  a  for-hire  fishing  vessel 
that  engages  in  angling  or  spearfishing 
for: 

(i)  Anadromous  species  in  any  tidal 
waters;  or 

(ii)  Continental  shelf  fishery  resources 
beyond  the  EEZ. 

(4)  Possesses  equipment  used  for 
angling  or  spearfishing  and  also 
possesses: 

(i)  Fish  in  the  EEZ; 

(ii)  Anadromous  species  in  any  tidal 
waters;  or 

(iii)  Continental  shelf  fishery 
resources  beyond  the  EEZ. 

(b)  No  person  may  engage  in  the 
activities  listed  in  paragraph  (a)  of  this 
section  unless  that  person: 

(1)  Has  registered  annually  with 
NMFS  in  accordance  with  §600.1410  of 
this  part; 

(2)  Holds  a  valid  fishing  license 
issued  by,  or  is  registered  by,  an 
exempted  state; 


(3)  Is  a  resident  of  cm  exempted  state, 
but  is  not  required  to  hold  a  fishing 
license,  or  to  be  registered  to  fish,  under 
the  laws  of  that  state; 

(4)  Holds  a  permit  issued  by  NMFS 
for  for-hire  fishing  under  50  CFR 
622.4(a)(1),  635.4(b),  648.4(a),  or 
660.70(a)(1); 

(5)  Is  under  the  age  of  16; 

(6)  Is  angling  aboard  a  for-hire  fishing 
vessel  that  is  in  compliance  with  NMFS 
and  state  for-hire  vessel  permit,  license 
or  registration  requirements; 

(7)  Holds  a  commercial  fishing  license 
or  permit  issued  by  NMFS  or  a  state  and 
is  lawfully  fishing  or  in  possession  of 
fish  taken  under  the  terms  and 
conditions  of  such  license  or  permit; 

(8)  Holds  an  HMS  Angling  permit 
under  50  CFR  635.4(c); 

(9)  Holds  a  subsistence  fishing  license 
or  permit  issued  by  NMFS  or  a  state  and 
is  lawfully  fishing  or  in  possession  of 
fish  taken  under  the  terms  and 
conditions  of  such  license  or  permit;  or 

(10)  Is  angling  or  spearfishing  for,  or 
operating  a  for-hire  fishing  vessel  that 
engages  in  fishing  for,  anadromous 
species  or  Continental  Shelf  fishery 
resources,  in  waters  under  the  control  of 
a  foreign  nation. 

(c)  Any  angler  or  spear  fisher  or 
operator  of  a  for-hire  vessel  must,  on 
request  of  an  authorized  officer,  produce 
the  NMFS  registration  number  and 
certificate  or  evidence  that  such  person 
or  for-hire  vessel  operator  is  exempt 
from  the  registration  requirement 
pursuant  to  §  600.1405(b)(2)  through 
§600.1405(b)(10). 

§600.1410  Registry  process. 

(a)  A  person  may  register  through  the 
NMFS  web  site  at  www.nmfs.noaa.gov 
or  by  calling  a  toll-free  telephone 
number  available  by  contacting  NMFS 
or  at  the  NMFS  website. 

(b)  Individuals  must  submit  their 
name;  address;  telephone  number;  date 
of  birth;  region(s)  of  the  country  in 
which  they  intend  to  fish  in  the 
upcoming  year;  and  additional 
information  necessary  for  the  issuance 
or  administration  of  the  registration. 

(c)  To  register  a  for-hire  fishing  vessel, 
the  vessel  owner  or  operator  must 
submit  vessel  owner  name,  address, 
date  of  birth,  and  telephone  number; 
vessel  operator  (if  different)  name, 
address,  date  of  birth  and  telephone 
number;  vessel  name;  vessel’s  state 
registration  or  U.S.  Coast  Guard 
documentation  number;  home  port  or 
principal  area  of  operation;  and 
additional  information  necessary  for  the 
issuance  or  administration  of  the 
registration. 

(d)  NMFS  will  issue  a  registration 
number  and  certificate  to  registrants.  A 
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registration  number  and  certificate  will 
be  valid  for  one  year  from  the  date  on 
which  it  is  issued. 

(e)  It  shall  be  unlawful  for  any  person 
to  submit  false,  inaccurate  or  misleading 
information  in  connection  with  any 
registration  request. 

(f)  Fees.  Effective  January  1,  2011, 
persons  registering  with  NMFS  must 
pay  an  annual  fee.  The  annual  schedule 
for  such  fees  will  be  published  in  the 
Federal  Register.  Indigenous  people 
engaging  in  angling  or  spear  fishing 
must  register,  but  are  not  required  to 
pay  a  fee. 

§600.1415  Procedures  for  designating  , 
exempted  states-general  provisions. 

(a)  States  with  an  exempted  state 
designation  must: 

(1)  Submit  state  angler  and  for-hire 
vessel  license  holder  data  to  NMFS  for 
inclusion  in  a  national  or  regional 
registry  database;  or 

(2)  Participate  in  regional  surveys  of 
recreational  catch  and  effort  and  make 
the  data  from  those  surveys  available  to 
NMFS. 

(b)  Process  for  getting  an  exempted 
state  designation: 

(1)  To  apply  for  exempted  state 
designation,  a  state  must  submit: 

(1)  A  complete  description  of  the  data 
it  intends  to  submit  to  NMFS; 

(ii)  An  assessment  of  how  the  data 
conforms  to  the  requirements  of 
§§600.1416  or  600.  1417; 

(iii)  A  description  of  the  database  in 
which  the  data  exists  and  will  be 
transmitted;  and 

(iv)  The  proposed  process,  schedule 
and  frequency  of  submission  of  the  data. 

(2)  If  NMFS  determines  the  submitted 
material  meets  the  requirements  of 

§§  600.1416  or  600.1417,  NMFS  will 
initiate  negotiations  with  the  state  on  a 
Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  must 
include  the  terms  and  conditions  of  the 
data-sharing  program.  The 
Memorandum  of  Agreement  and  state 
designation  may  be  limited  to  data- 
sharing  related  to  only  anglers  or  only 
for-hire  fishing  vessels. 

(3)  Following  execution  of  a 
Memorandum  of  Agreement,  NMFS  will 
publish  a  notice  of  the  exempted  state 
designation  in  the  Federal  Register. 

§600.1416  Requirements  for  exempted 
state  designation  based  on  submission  of 
state  license  holder  data. 

(a)  A  state  must  annually  submit  to 
NMFS,  in  a  format  consistent  with 
NMFS  guidelines,  the  name,  address 
and,  to  the  extent  available  in  the  state’s 
database,  telephone  number  and  date  of 
birth  of  all  persons  and  for-hire  vessels 
and  for-hire  vessel  operators  who  are 


licensed  to  fish,  or  who  are  registered  as 
fishing,  in  the  EEZ,  in  the  tidal  waters 
of  the  state,  or  for  anadromous  species. 
The  Memorandum  of  Agreement  will 
specify  the  timetable  for  a  state  to 
compile  and  submit  complete 
information  on  the  telephone  numbers 
and  dates  of  birth  for  its  license  holders/ 
registrants.  The  waters  of  the  state  for 
which  such  license-holder  data  must  be 
submitted  will  be  specified  in  the 
Memorandum  of  Agreement. 

(b)  A  state  is  eligible  to  be  designated 
as  an  exempted  state  even  if  its 
licensing  program  excludes  anglers  who 
are; 

(1)  Under  16  years  of  age; 

(2)  Over  age  59  (see  §  600.1416(d)(1)); 

(3)  Customers  on  licensed  for-hire 
vessels; 

(4)  Customers  on  state-licensed 
fishing  piers,  provided  that  the  pier 
license  holder  provides  to  the  state 
complete  angler  contact  information  or 
angler  effort  information  for  users  of  the 
pier; 

(5)  On  active  military  duty  while  on 
furlough;  or 

(6)  Disabled  or  a  disabled  Veteran  as 
defined  by  the  state. 

(c)  Unless  the  state  can  demonstrate 
that  a  given  category  of  anglers  is  so 
small  it  has  no  significant  probability  of 
biasing  estimates  of  fishing  effort  if 
these  anglers  are  not  included  in  a 
representative  sample,  a  state  may  not 
be  designated  as  an  exempted  state  if  its 
licensing  program  excludes  anglers  that 
meet  any  of  the  following  conditions; 

(1)  Fishing  on  a  state-licensed  private 
vessel; 

(2)  Fishing  from  privately-owned 
land; 

(3)  Fishing  on  a  public  pier; 

(4)  Fishing  from  shore; 

(5)  Fishing  in  tidal  waters  of  the  state; 
or 

(6)  Fishing  as  an  occupant  of  a  beach 
buggy,  the  operator  of  which  is  licensed 
or  permitted  to  operate  the  vehicle  on 
public  beaches. 

(d)  Required  enhancements  to 
exempted  state  license-holder  data.  An 
exempted  state  must  submit  the 
following  angler  identification  data  by 
Jan.  1,  2012,  or  within  two  years  of  the 
effective  date  of  the  Memorandum  of 
Agreement,  whichever  islater,  and 
thereafter  in  accordance  with  the 
Memorandum  of  Agreement: 

(1)  Name,  address  and  telephone 
number  of  excluded  anglers  over  age  59; 

(2)  Name,  address  and  telephone 
number,  updated  annually,  of  holders  of 
state  lifetime  and  multi-year  licenses; 

(3)  Name,  address  and  telephone 
number  of  state  combination  license 
holders  who  fished  in  tidal  waters  in  the 
prior  year,  or  who  intend  to  fish  in  tidal 


waters.  The  Memorandum  of  Agreement 
will  define  the  boundaries  of  the  state’s 
tidal  waters  for  this  purpose. 

§  600.1 41 7  Requirements  for  exempted 
state  designation  based  on  submission  of 
recreational  survey  data. 

(a)  To  be  designated  as  an  exempted 
state  based  on  the  state’s  participation 
in  a  regional  survey  of  marine  and 
anadromous  recreational  fishing  catch 
and  effort,  a  state  may  submit  to  NMFS 

a  proposal  that  fully  describes  the  state’s 
participation  in  a  qualifying  regional 
survey,  and  the  survey’s  sample  design, 
data  collection  and  availability. 

(b)  A  qualifying  regional  survey  must: 
(1)  Include  all  of  the  states  within 

each  region  as  follows: 

(1)  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island* 
Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South 
Carolina,  Georgia  and  Florida  (Atlantic 
coast); 

(ii)  Florida  (Gulf  of  Mexico  coast), 
Alabama,  Mississippi,  Louisiana,  and 
Texas; 

(iii)  Puerto  Rico  and  the  U.  S.  Virgin 
Islands; 

(iv)  California,  Oregon  and 
Washington; 

(v)  Alaska; 

(vi)  Hawaii;  or 

(vii)  American  Samoa,  Guam  and  the 
Gommonwealth  of  the  Northern  Mariana 
Islands. 

(2)  Utilize  angler  registry  data,  or 
direct  field  counts  to  obtain  angler 
effort,  or  other  appropriate  statistical 
means  to  obtain  fishing  effort; 

(3)  Utilize  angler  registry  data  to 
identify  individuals  to  be  surveyed  by 
telephone,  if  such  regional  survey 
includes  a  telephone  survey  component; 
and 

(4)  Meet  NMFS  survey  design  and 
data  collection  standards. 

(FR  Doc.  E8-31021  Filed  12-29-08;  8:45  am) 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  061228342-7068-02] 

RIN  0648-XM38 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery;  Total 
Allowable  Catch  Harvested  for 
Management  Area  16 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure  of  Atlantic  herring 
fishery  for  Management  Area  IB. 

SUMMARY:  NMFS  announces  that, 
effective  0001  hours,  December  24, 

2008,  federally  permitted  vessels  may 
not  fish  for,  catch,  possess,  transfer,  or 
land  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  in  or  from  Management 
Area  IB  (Area  IB)  per  trip  or  calendar 
day  until  January  1,  2009,  when  the 
2009  TAC  becomes  available,  except  for 
transiting  purposes  as  described  in  this 
notice.  This  action  is  based  on  the 
determination  that  95  percent  of  the 
Atlcmtic  herring  total  allowable  catch 
(TAC)  allocated  to  Area  IB  for  2008  is 
projected  to  be  harvested.  Regulations 
governing  the  Atlantic  herring  fishery 
require  publication  of  this  notification 
to  advise  vessel  and  dealer  permit 
holders  that  no  TAC  is  available  for  the 
directed  fishery  for  Atlantic  herring 
harvested  from  Area  IB. 

DATES:  Effective  0001  hrs  loccd  time, 
December  24,  2008,  through  December 
31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Biegel,  Fishery 
Management  Specialist,  at  (978)  281- 
9112. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  Atlantic 
herring  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  optimum  yield, 
domestic  and  foreign  fishing,  domestic 
and  joint  venture  processing,  and 
management  area  TACs.  The  2008  TAC 
allocated  to  Area  IB  (72  FR  17807,  April 
10,  2007)  is  9,700  mt. 

The  regulations  at  §648.201  require 
the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator)  to 
monitor  the  Atlantic  herring  fishery  in 
each  of  the  four  management  areas 
designated  in  the  Fishery  Management 
Plan  for  the  Atlantic  Herring  Fishery 
and,  based  upon  dealer  reports,  state 
data,  and  other  available  information,  to 
determine  when  the  harvest  of  Atlantic 
herring  is  projected  to  reach  95  percent 
of  the  TAC  allocated.  When  such  a 
determination  is  made,  NMFS  is 
required  to  publish  notification  in  the 
Federal  Register  of  this  determination. 
Effective  upon  a  specific  date,  NMFS 
must  notify  vessel  and  dealer  permit 
holders  that  vessels  are  prohibited  from 
fishing  for,  catching,  possessing, 
transferring,  or  landing  more  than  2,000 
lb  (907.2  kg)  of  herring  per  trip  or 
calendar  day  in  or  from  the  specified 
management  area  for  the  remainder  of 
the  closure  period.  Transiting  during  a 
closure  with  more  than  2,000  lb  of 


herring  on  board  is  allowed  under  the 
conditions  specified  below. 

The  Regional  Administrator  has 
determined,  based  upon  decder  reports 
and  other  available  information  that  95 
percent  of  the  total  Atlantic  herring  TAC 
allocated  to  Area  IB  for  the  2008  fishing 
year  is  projected  to  be  harvested. 
Therefore,  effective  0001  hrs  loceil  time, 
December  24,  2008,  federally  permitted 
vessels  may  not  fish  for,  catch,  possess, 
transfer,  or  land  more  than  2,000  lb 
(907.2  kg)  of  Atlantic  herring  in  or  from 
Area  IB  per  trip  or  calendar  day  through 
December  31,  2008;  except  a  vessel  may 
transit  Area  IB  with  more  than  2,000  lb 
(907.2  kg)  of  herring  on  board,  or  land 
more  than  2,000  lb  (907.2  kg)  provided 
such  herring  were  not  caught  in  Area 
IB,  and  provided  all  fishing  gear  is 
stowed  and  not  available  for  immediate 
use  as  required  by  §  648.23(b).  Effective 
December  24,  2008,  federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  Atlantic  herring  from 
federally  permitted  Atlantic  herring 
vessels  that  harvest  more  than  2,000  lb 
(907.2  kg)  of  Atlantic  herring  from  Area 
IB  through  2400  hrs  local  time, 
December  31,  2008. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

This  action  closes  the  Atlantic  herring 
fishery  for  Management  Area  IB  until 
January  1,  2009,  under  current 
regulations.  The  regulations  at 
§  648.201(a)  require  such  action  to 
ensure  that  Atlantic  herring  vessels  do 
not  exceed  the  2008  TAC.  The  Atlantic 
herring  fishery  opened  for  the  2008 
fishing  year  at  0001  hours  on  January  1, 
2008.  Data  indicating  the  Atlantic 
herring  fleet  will  have  landed  at  least  95 
percent  of  the  2008  TAC  have  only 
recently  become  available  and  there  is 
insufficient  time  to  plan  for  prior  notice 
and  comment  on  this  action.  The 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA)  therefore,  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(B)  to  waive 
prior  notice  and  the  opportunity  for 
public  comment  because  it  would  be 
contrary  to  the  public  interest.  If 
implementation  of  this  closure  is 
delayed  to  solicit  prior  public  comment, 
the  quota  for  this  fishing  year  will  be 
exceeded,  thereby  undermining  the 
conservation  objectives  of  the  FMP.  The 
AA  further  finds,  pursuant  to  5  U.S.C 
553(d)(3),  good  cause  to  waive  the  thirty 
(30)  day  delayed  effectiveness  period  for 
the  reasons  stated  above. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  December  22,  2008. 

Alan  D.  Risenhoover, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  E8-30835  Filed  12-29-08;  4:15  pm] 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  050613158-5262-03] 

RIN  0648-AT48 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Extension 
of  Emergency  Fishery  Closure  Due  to 
the  Presence  of  the  Toxin  that  Causes 
Paralytic  Shellfish  Poisoning 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  emergency 
action;  extension  of  effective  period; 
request  for  comments. 

SUMMARY:  This  action  extends  a 
temporary  final  rule  initially  published 
on  October  18,  2005.  The  regulations 
contained  in  the  temporary  rule, 
emergency  action,  published  on  October 
18,  2005,  and  subsequently  extended 
several  times  at  the  request  of  the  U.S. 
Food  and  Drug  Administration  (FDA), 
will  expire  on  December  31,  2008.  This 
temporary  rule  extends  a  closure  of 
Federal  waters  through  December  31, 
2009.  The  FDA  has  determined  that 
current  oceanographic  conditions  and 
alga  sampling  data  suggest  that  the 
northern  section  of  the  Temporary 
Paralytic  Shellfish  Poison  (PSP)  Closure 
Area  remain  closed  to  the  harvest  of 
bivalve  molluscan  shellfish,  with  the 
exception  of  sea  scallop  adductor 
muscles  harvested  and  shucked  at  sea, 
and  that  the  southern  area  remain 
closed  to  the  harvest  of  whole  or  roe-on 
scallops.  NMFS  is  publishing  the 
regulatory  text  associated  with  this 
closure  in  this  temporary  emergency 
rule  in  order  to  ensure  that  current 
regulations  accurately  reflect  the 
codified  text  that  has  been  modified  and 
extended  numerous  times,  so  that  the 
public  is  aware  of  the  regulations  being 
extended  through  December  31,  2009. 
DATES:  The  amendments  to  §  648.14  are 
effective  from  January  1,  2009,  through 
December  31,  2009.  The  expiration  date 
of  the  temporary  emergency  action 
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published  on  December  31,  2007  {72  FR 
74207),  is  extended  through  December 
31,  2009.  Comments  must  be  received 
by  January  29,  2009. 

ADDRESSES:  Copies  of  the  Small  Entity 
Compliance  Guide,  the  emergency  rule, 
the  Environmental  Assessment,  and  the 
Regulatory  Impact  Review  prepared  for 
the  October  18,  2005,  reinstatement  of 
the  September  9,  2005,  emergency 
action  and  subsequent  extensions  of  the 
emergency  action,  are  available  from 
Patricia*  A.  Kurkul,  Regional 
Administrator,  National  Marine 
Fisheries  Service,  55  Great  Republic 
Drive,  Gloucester,  MA  01930.  These 
documents  are  also  available  via- the 
internet  at  http://www.nero.noaa.gov/ 
nero/h  otnews/redtide/in  dex.html. 

You  may  submit  comments,  identified 
by  RIN  0648-AT48,  by  any  one  of  the 
following  methods: 

•  Mail:  Patricia  A.  Kurkul,  Regional 
Administrator,  Northeast  Region, 

NMFS,  55  Great  Republic  Drive, 
Gloucester,  MA  01930-2298.  Mark  on 
the  outside  of  the  envelope,  “Comments 
on  PSP  Closure.” 

•  Fax;  (978)  281-9135. 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  http:// 
www.reguIations.gov. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.reguIations.gov  without  change. 

All  Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information.  NMFS  will 
accept  anonymous  comments. 
Attachments  to  electronic  comments 
will  be  accepted  in  Microsoft  Word, 
Excel,  WordPerfect,  or  Adobe  PDF  file 
formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Cardiasmenos,  Fishery  Policy 
Analyst,  phone:  (978)  281-9204,  fax: 
(978) 281-9135. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  emergency  closure  is  being 
iinplemented  at  the  request  of  the  FDA 
after  samples  of  shellfish  from  the 
inshore  and  offshore  waters  off  of  the 
coasts  of  New  Hampshire  and 
Massachusetts  tested  positive  for  the 
toxins  (saxotoxins)  that  cause  PSP. 
These  toxins  are  produced  by  the  alga 
Alexandrium  fundyense,  which  can 
form  blooms  commonly  referred  to  as 
red  tides.  Current  oceanographic 
conditions  and  alga  sampling  data 


suggest  that  the  northern  section  of  the 
Temporary  PSP  Closure  Area  should 
remain  closed  to  the  harvest  of  bivalve 
molluscan  shellfish,  with  the  exception 
of  sea  scallop  adductor  muscles 
harvested  and  shucked  at  sea,  and  that 
the  southern  area  should  remain  closed 
to  the  harvest  of  whole  or  roe-6n 
scallops.  Red  tide  blooms,  also  known 
as  harmful  algal  blooms  (HABs),  can 
produce  toxins  that  accumulate  in  filter¬ 
feeding  shellfish.  Shell^sh 
contaminated  with  the  toxin,  if  eaten  in 
large  enough  quantity,  can  cause  illness 
or  death  from  PSP. 

On  June  10,  2005,  the  FDA  requested 
that  NMFS  close  an  area  of  Federal 
waters  off  the  coasts  of  New  Hampshire 
and  Massachusetts  to  fishing  for  bivalve 
shellfish  intended  for  human 
consumption.  On  June  16,  2005,  NMFS 
published  an  emergency  rule  (70  FR 
35047)  closing  the  area  recommended 
by  the  FDA  (i.e.,  the  Temporary  PSP 
Closure  Area),  through  September  30, 
2005.  On  July  7,  2005  (70  FR  39192),  the 
emergency  rule  was  modified  to 
facilitate  the  testing  of  shellfish  for  the 
toxin  that  causes  PSP  by  the  FDA  and/ 
or  FDA-approved  laboratories  by 
incorporating  a  provision  that  allowed 
for  the  issuance  of  a  Letter  of 
Authorization  (LOA)  from  the  NMFS 
Regional  Administrator.  On  September 
9,  2005  (70  FR  53580),  the  emergency 
regulation  was  once  again  modified  by 
a  provision  that  divided  the  Temporary 
PSP  Closure  Area  into  northern  and 
southern  components.  The  Northern 
Temporary  PSP  Closure  Area  remained 
closed  to  the  harvest  of  all  bivalve 
molluscan  shellfish,  while  the  Southern 
Temporary  PSP  Closure  Area  was 
reopened  to  the  harvest  of  Atlantic 
surfclams,  ocean  quahogs,  and  sea 
scallop  adductor  muscles  harvested  and 
shucked  at  sea.  The  rule  was  extended 
as  published  on  September  9,  2005,  on 
October  3,  2005  (70  FR  57517); 
reinstated  qn  October  18,  2005,  (70  FR 
60450)  to  correct  a  technical  error; 
extended  on  December  28,  2005  (70  FR 
76713);  and  subsequently  on  June  30, 
2006  (71  FR  37505);  January  4,  2007  (72 
FR  291);  June  27,  2007  (72  FR  35200); 
and  December  31,  2007  (72  FR  74207). 
On  May  18,  2007,  the  FDA  indicated 
that  it  could  not  support  the  re-opening 
of  the  Northern  Temporary  PSP  Closure 
Area  due  to  insufficient  analytical  data 
from  the  area,  and  recommended  the 
area  remain  closed  indefinitely.  In  June 
2008,  the  FDA  requested  that  the 
Northern  Temporary  PSP  Closure  area 
be  expanded  due  to  positive  PSP 
sampling  results.  Recent  sampling 
conducted  by  the  FDA  in  cooperation 
with  the  fishing  industry  and  the 


Massachusetts  Department  of  Marine 
Fisheries  found  greatly  reduced  PSP 
toxin  levels  in  the  expanded  portion  of 
the  Northern  Temporary  PSP  Closure 
Area.  Based  on  this  sampling,  the  FDA 
had  determined  that  a  continuation  of 
the  expanded  closure  would  no  longer 
be  necessary  to  protect  the  public 
health,  and  on  November  6,  2008,  the 
FDA  sent  a  letter  to  NMFS  requesting  a 
termination  of  the  expanded  area,  and 
an  extension  of  the  previous  closure 
through  December  31,  2009.  On 
November  18,  2008,  NMFS  terminated 
the  expanded  portion  of  this  closure 
area.  The  current  closure  will  expire  on 
December  31,  2008,  and  this  action 
extends  this  closure  through  December 
31,  2009. 

The  boundaries  of  the  northern 
component  of  the  Temporary  PSP 
Closure  Area  comprise  Federal  waters 
bounded  by  the  following  coordinates 
specified  in  Table  1,  below.  Under  this 
emergency  rule,  this  area  remains  closed 
to  the  harvest  of  Atlantic  surfclams, 
ocean  quahogs,  and  whole  or  roe-on 
scallops. 


Table  1:  Coordinates  for  the 
Northern  Temporary  PSP  Clo¬ 
sure  Area 


Point 

i - 1 

Latitude 

Longitude 

1 

43°  00'  N 

71°  00' W 

2 

43°00'N 

69°  00'  W 

3  • 

41°39'N 

69°  00'  W 

4 

4r39'N 

I  71°00'W 

5 

43*^  00'  N 

_ _ _ -_j 

!  71°00'W 

1 _ 

The  boundaries  of  the  southern 
component  of  the  Temporary  PSP 
Closure  Area  comprise  Federal  waters 
bound  by  the  following  coordinates 
specified  in  Table  2.  Under  this 
emergency  rule,  the  Southern 
Temporary  PSP  Closure  Area  remains 
closed  only  to  the  harvest  of  whole  or 
roe-on  scallops. 


Table  2:  Coordinates  for  the 
Southern  Temporary  PSP  Clo¬ 
sure  Area 


Point 

Latitude 

Longitude 

1 

41°  39'  N 

71°00'W 

2 

41°  39'  N 

69°  00'  W 

3 

40°  00'  N 

'9°  00'  W 

4 

40°  00'  N 

.  °00'W 

5 

41°39'N 

7.  .X)'W 

Classification 

This  action  is  issued  pursuant  to 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  16  U.S.C. 
1855(c).  Pursuant  to  section  5  U.S.C. 
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553{b)(B)  of  the  Administrative 
Procedure  Act,  the  Assistant 
Administrator  for  Fisheries  finds  there 
is  good  cause  to  waive  prior  notice  and 
an  opportunity  for  public  comment  on 
this  action  as  notice  and  comment 
would  be  impracticable  and  contrary  to 
the  public  interest  due  to  a  public 
health  emergency,  and  public  comment 
has  been  solicited  concurrently  with 
each  of  the  extensions  of  this  actions,  as 
detailed  and  responded  to  below.  In 
addition,  under  section  553(d)(3)  there 
is  good  cause  to  waive  the  30-day  delay 
in  effectiveness  due  to  a  public  health 
emergency.  Consultation  with  the  FDA 
concerning  the  extension  of  this  action 
beyond  the  December  31,  2008, . 
expiration  date  continued  through 
November  2008,  making  it  impossible  to 
first  publish  this  action  as  a  proposed 
rule  and  provide  for  a  30-day  delay  of 
effectiveness.  The  original  emergency 
closure  was  in  response  to  a  public 
health  emergency.  Toxic  algal  blooms 
are  responsible  for  the  marine  toxin  that 
causes  PSP  in  persons  consuming 
affected  shellfish.  People  have  become 
seriously  ill  and  some  have  died  from 
consuming  affected  shellfish  under 
similar  circumstances.  Pursuant  to 
section  305(c)(3)(C)  of  the  Magnuson- 
Stevens  Act,  the  closure  to  the  harvest 
of  shellfish,  as  modified  on  September 
9,  2005,  and  re-instated  on  October  18, 
2005,  may  remain  in  effect  until  the 
circumstances  that  created  the 
emergency  no  longer  exist,  provided  the 
public  has  had  an  opportunity  to 
comment  after  the  regulation  was 
published,  and,  in  the  case  of  a  public 
health  emergency,  the  Secretary  of 
Health  and  Human  Services  concurs 
with  the  Commerce  Secretaiy^’s  action. 
During  the  initial  comment  period,  June 
16,  2005,  through  August  1,  2005,  no 
comments  were  received.  One  comment 
was  received  after  the  re-opening  of  the 
southern  component  of  the  Temporary 
PSP  Closure  Area  on  September  9,  2005. 
The  commenter  expressed  reluctance  to 
re-opening  a  portion  of  the  closure  area 
without  seeing  the  results  of  the  FDA 


tests.  Data  used  to  make  determinations 
regarding  closing  and  opening  of  areas 
to  certain  types  of  fishing  activity  are 
collected  from  Federal,  state,  and 
private  laboratories.  NOAA  maintains  a 
Red  Tide  Information  Center  {http:// 
www.cop.noaa.gov/news/fs/ 

ne _ hab _ 200605.html),  which  can  be 

accessed  directly  or  through  the  website 
listed  in  the  ADDRESSES  section. 
Information  on  test  results,  modeling  of 
algal  bloom  movement,  and  general 
background  on  red  tide  can  be  accessed 
through  this  information  center.  While 
NMFS  is  the  agency  with  the  authority 
to  promulgate  the  emergency 
regulations,  it  modified  the  regulations 
on  September  9,  2005,  at  the  request  of 
the  FDA,  after  the  FDA  has  determined 
that  the  results  of  its  tests  warranted 
such  action.  If  necessary,  the  regulations 
may  be  terminated  at  an  earlier  date, 
pursuant  to  section  305(c)(3)(D)  of  the 
Magnuson-Stevens  Act,  by  publication 
in  the  Federal  Register  of  a  notice  of 
termination,  or  extended  further  to 
ensure  the  safety  of  human  health. 

This  emergency  action  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 
without  opportunity  for  prior  notice  and 
opportunity  for  public  comment. 

The  rule,  as  last  published  on  October 
18,  2005,  was  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  19,  2008 
Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
to  read  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 


Authority:  16U.S.C.  1801  et  seq. 

■  2.  In  §  648.14,  paragraphs  (a)(170)  and 
(a)(17l)  are  added  to  read  as  follows: 

§648.14  Prohibitions. 

*  (a)  *  *  * 

(170)  Fish  for,  harvest,  catch,  possess 
or  attempt  to  fish  for,  harvest,  catch,  or 
possess  any  bivalve  shellfish,  including 
Atlantic  surfclams,  ocean  quahogs,  and 
mussels  with  the  exception  of  sea 
scallops  harvested  only  for  adductor 
muscles  and  shucked  at  sea,  or  a  vessel 
issued  and  possessing  on  board  a  Letter 
of  Authorization  (LOA)  from  the 
Regional  Administrator  authorizing  the 
collection  of  shellfish  for  biological 
sampling  and  operating  under  the  terms 
and  conditions  of  said  LOA,  in  the  are 
of  the  U.S.  Exclusive  Economic  Zone 
bound  by  the  following  coordinates  in 
the  order  stated: 

(i)  43°  00'  N.  lat.,  71°  00'  W.  long.; 

(ii)  43°  00'  N.  lat.,  69°  00'  W.  long.; 

(iii)  41°  39'  N.  lat.,  69°  00'  W.  long; 

(iv)  41°  39'  N.-  lat.,  71°  00'  W.  long.; 
and  then  ending  at  the  first  point. 

(171)  Fish  for,  harvest,  catch,  possess, 
or  attempt  to  fish  for,  harvest,  catch,  or 
possess  any  sea  scallops  except  for  sea 
scallops  harvested  only  for  adductor 
muscles  and  shucked  at  sea,  or  a  vessel 
issued  and  possessing  on  board  a  Letter 
of  Authorization  (LOA)  from  the 
Regional  Administrator  authorizing 
collection  of  shellfish  for  biological 
sampling  and  operating  under  the  terms 
and  conditions  of  said  LOA,  in  the  area 
of  the  U.S.  Exclusive  Economic  Zone 
bound  by  the  following  coordinates  in 
the  order  stated: 

(i)  41°  39'  N.  lat.,  71°  00'  W.  long.; 

(ii)  41°  39'  N.  lat.,  69°  00'  W.  long.; 

(iii)  40°  00'  N.  lat.,  69°  00'  W.  long.; 

(iv)  40°  00'  N.  lat.,  71°  00'  W.  long.; 
and  then  ending  at  the  first  point. 
***** 

[FR  Doc.  E8-30842  Filed  12-29-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 
10CFR  Part  431 

[Docket  No.  EERE-2007-BT-STD-0007] 

RIN  ig04-AB70 

Energy  Conservation  Standards  for 
Small  Electric  Motors:  Public  Meeting 
and  Availability  of  the  Preliminary 
Technical  Support  Document 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  public  meeting  and 
availability  of  preliminary  technical 
support  document. 

SUMMARY:  The  Department  of  Energy 
(DOE)  will  hold  an  informal  public 
meeting  to  discuss  and  receive 
comments  on  the  equipment  classes  that 
DOE  plans  to  analyze  for  purposes  of 
establishing  energy  conservation 
standards  for  small  electric  motors;  the 
analytical  framework,  models,  and  tools 
that  DOE  is  using  to  evaluate  standards 
for  these  products;  the  results  of 
preliminary  analyses  performed  by  DOE 
for  these  products;  and  potential  energy 
conservation  standard  levels  derived 
from  these  analyses  that  DOE  could 
consider  for  these  products.  Also,  DOE 
encourages  written  comments  on  these 
subjects.  To  inform  stakeholders  and 
facilitate  this  process,  DOE  has  prepared 
an  agenda,  a  preliminary  Technical 
Support  Document  (preliminary  TSD), 
and  briefing  materials,  which  are 
available  at:  http:/ /wwwl  .eere.energy. 
gov/buildings/appliancejstandards/ 
commercial/small_eIectric_motors.html. 
DATES:  DOE  will  hold  a  public  meeting 
on  Friday,  January  30,  2009,  from  9  a.m. 
to  5  p.m.  in  Washington,  DC.  Any 
person  requesting  to  speak  at  the  public 
meeting  should  submit  such  request, 
along  with  an  electronic  copy  of  the 
statement  to  be  given  at  the  public 
meeting,  before  4  p.m.,  Friday,  January 
23,  2009.  Written  comments  are 
welcome,  especially  following  the 
public  meeting,  and  should  be 
submitted  March  2,  2009. 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-245, 1000 
Independence  Avenue,  SW., 

Washington,  DC  20585-0121.  Please 
note  that  foreign  nationals  participating 
in  the  public  meeting  are  subject  to 
advance  security  screening  procedures. 

If  a  foreign  national  wishes  to 
participate  in  the  public  meeting,  please 
inform  DOE  of  this  fact  as  soon  as 
possible  by  contacting  Ms.  Brenda 
Edwards  at  (202)  586-2945  so  that  the 
necessary  procedures  can  be  completed. 
Interested  persons  may  submit 
comments,  identified  by  docket  number 
EERE-2007-BT-STD-0007,  by  any  of 
the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  small_electric_motors_std. 
rulemaking^hq.doe.gov.  Include  EERE- 
2007-BT-STD-0007  in  the  subject  line 
of  the  message. 

•  Postal  Mail:  Ms.  Brenda  Edwards, 
U.S.  Department  of  Energy,  Building 
Technologies  Program,  Mailstop  EE-2J, 
Public  Meeting  for  Small  Electric 
Motors,  EERE-2007-BT-STD-0007, 

1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0121. 

Telephone  (202)  586-2945.  Please 
submit  one  signed  paper  original. 

•  Hand  Delivery/Courier:  Ms.  Brenda 
Edwards,  U.S.  Department  of  Energy, 
Building  Technologies  Program,  Sixth 
Floor,  950  L’Enfant  Plaza,  SW.,  ■ 
Washington,  DC  20024.  Telephone  (202) 
586-2945.  Please  submit  one  signed 
paper  original. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or  a  copy  of 
the  transcript  of  the  public  meeting  or 
comments  received,  go  to  the  U.S. 
Department  of  Energy,  Sixth  Floor,  950 
L’Enfant  Plaza,  SW.,  Washington,  DC 
20024,  (202)  586-2945,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Please  call  Ms. 
Brenda  Edwards  at  (202)  586-2945  for 
additional  information  regarding 
visiting  the  Resource  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  requests  for  additional 
information  to  Mr.  James  Raba,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Building  Technologies,  EE-2J,  1000 


Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202)  586- 
8654.  E-mail:  Jim.Raba@ee.doe.gov.  In 
the  Office  of  General  Counsel,  contact 
Mr.  Michael  Kido,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  GC- 
72,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8145. 
E-mail:  Michael.Kido@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Statutory  Authority 

Part  A  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (42  U.S.C.  6291  et 
seq.)  (EPCA)  established  the  Energy 
Conservation  Program  for  Consumer 
Products  Other  than  Automobiles. 
Amendments  expanded  Title  III  of 
EPCA  to  include  certain  commercial 
and  industrial  equipment,  including 
small  electric  motors.  (42  U.S.C.  6311  et 
seq.)  In  particular,  the  Energy  Policy  Act 
of  1992,  Public  Law  102-486  (EPACT 
1992)  amended  EPCA  to  direct  DOE  to 
prescribe  energy  conservation  standards 
for  those  small  electric  motors  for  which 
the  Secretary  determines  that  standards 
“would  be  technologically  feasible  and 
economically  justified,  and  would  result 
in  significant  energy  savings.”  (42 
U.S.C.  6317(b)(1)). 

Before  DOE  prescribes  any  standard 
for  small  electric  motors,  however,  it 
must  first  solicit  comments  on  a 
proposed  standard.  Moreover,  DOE  will 
design  each  standard  for  these  products 
to:  (1)  Achieve  the  maximum 
improvement  in  energy  efficiency  that  is 
technologically  feasible  and 
economically  justified,  and  (2)  result  in 
significant  conservation  of  energy.  (42 
U.S.C.  6295(o)(2)(A)  and  (o)(3),  42 
U.S.C.  6316(a),  and  42  U.S.C.  6317(b)(1) 
and  (c)).  To  determine  whether  a 
proposed  standard  is  economically 
justified,  DOE  must,  after  receiving 
comments  on  the  proposed  standard, 
determine  whether  the  benefits  of  the 
standard  exceed  its  burdens  to  the 
greatest  extent  practicable,  weighing  the 
following  seven  factors: 

1.  The  economic  impact  of  the 
standard  on  manufacturers  and 
consumers  of  products  subject  to  the 
standard; 

2.  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  products  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price,  initial  charges,  or  maintenance 
expenses  for  the  covered  products 
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which  are  likely  to  result  from  the 
imposition  of  the  standard; 

3.  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 

4.  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard; 

5.  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

6.  The  need  for  national  energy 
conservation;  and 

7.  Other  factors  the  Secretary  [of 
Energy]  considers  relevant.  (42  U.S.C. 
6295{o){2)(BKi)). 

Prior  to  proposing  a  standard,  DOE 
typically  seeks  public  input  on  the 
analytical  framework,  models,  and  tools 
that  will  be  used  to  evaluate  standards; 
the  results  of  preliminary’  analyses;  and 
potential  energy  conservation  standard 
levels  derived  from  these  analyses.  DOE 
is  publishing  this  document  to 
announce  the  availability  of  the 
preliminary  technical  support  document 
(preliminary  TSD),  which  detail  the 
preliminary  analyses,  discuss  the 
comments  on  the  Framework  document, 
and  summarize  the  preliminary  results. 
In  addition,  DOE  is  announcing  a  public 
meeting  to  solicit  feedback  from 
interested  parties  on  its  analytical 
framework,  models,  and  preliminary 
results. 

B.  History  of  Standards  Rulemaking  for 
Small  Electric  Motors 

1.  Background 

As  indicated  above,  EPACT  1992 
amended  EPCA  to  specifically  address 
standards  for  small  electric  motors.  The 
amendment  requires  DOE  to  prescribe 
test  procedures  and  then  standards  for 
those  small  electric  motors  for  which 
DOE  has  determined  that  standards 
would  be  technologically  feasible  and 
economically  justified  and  would  result 
in  significant  energy  savings.  (42  U.S.C. 
6317(b)(1)).  Pursuant  to  this  provision, 
on  July  10,  2006,  the  Secretary  of  Energy 
issued  the  following  determination: 

Based  on  its  analysis  of  the  information 
now  available,  the  Department  [of  Energy] 
has  determined  that  energy  conservation 
standards  for  certain  small  electric  motors 
appear  to  be  technologically  feasible  and 
economically  justified,  and  are  likely  to 
result  in  significant  energy  savings. 
Consequently,  the  Department  [of  Energy] 
will  initiate  the  development  of  energy 
efficiency  test  procedures  and  standards  for 
certain  small  electric  motors. 

71  FR  38799  and  38807  (July  10,  2006T. 

In  its  determination  analysis,  DOE 
uses  the  phrase  “certain  small  electric 


motors”  to  show  where  DOE  is  referring 
to  motors  for  which  it  has  made  a 
positive  determination.  In  this  way, 

DOE  is  establishing  that  the  Secretary  of 
Energy  has  determined  that  energy 
conservation  standards  appear  to  be 
justified  for  capacitor-start  and 
polyphase  small  electric  motors. 

The  Secretary’s  determination  was 
based  in  part  on  DOE’s  draft  report, 
“Analysis  of  Energy  Conservation 
Standards  for  Small  Electric  Motors,” 
which  estimated  the  likely  range  of 
energy  savings  and  economic  benefits 
that  would  result  from  energy 
conservation  standards  for  small  electric 
motors.  DOE  made  this  report  available 
for  comment  in  June  2003  at  http:// 
www.eere.energy.gov/buildings/ 
appliance_standards/ commercial/ 
smalI_electric_motors.html. 

2.  Current  Ruleniaking  Process 

.  As  a  result  of  the  Secretary’s  positive 
determination,  DOE  prepared  and 
published  a  notice  announcing  the 
availability  of  the  framework  document, 
“Energy  Conservation  Standards 
Rulemaking  Framework  Document  for 
Small  Electric  Motors,”  and  a  public 
meeting  to  discuss  the  proposed 
analytical  framework  for  the 
rulemaking.  72  FR  44990  (August  10, 
2007).  DOE  also  posted  the  framew'ork 
document  on  its  Web  site  describing  the 
procedural  and  analytical  approaches 
DOE  anticipated  using  to  evaluate  the 
establishment  of  energy  conservation 
standards  for  small  electric  motors.  This 
document  is  available  at  http:// 
www.eere.energy.gov/buildings/ 
appIiance_standards/commerciaI/pdfs/ 
small_m  otors_framework_0 73007.pdf. 
DOE  held  a  public  meeting  on 
September  13,  2007,  to  describe  the 
various  rulemaking  analyses  DOE  would 
conduct,  such  as  the  engineering 
analysis,  the  life-cycle  cost  (LCC)  and 
payback  period  (PBP)  analyses,  and  the 
national  impact  analysis  (NIA);  the 
methods  for  conducting  them;  and  the 
relationship  among  the  various 
analyses.  Manufacturers,  trade 
associations,  and  environmental 
advocates  attended  the  meeting.  The 
participants  discussed  eight  major 
issues;  The  scope  of  covered  small 
electric  motors,  definitions,  test 
procedures,  horsepower  and  kilowatt 
equivalency,  DOE’s  engineering 
analysis,  life-cycle  costs,  efficiency 
levels,  and  energy  savings. 

DOE  developed  two  economic 
spreadsheets  for  analyzing  the  economic 
impacts  of  standard  levels-one  that 
calculates  LCC  and  PBP,  and  one  that 


calculates  national  impacts. ^  DOE 
prepared  an  LCC  and  PBP  spreadsheet 
that  calculates  results  for  each  of  the 
representative  units  analyzed.  The 
spreadsheet  includes  product  efficiency 
data  that  allows  users  to  determine  LCC 
savings  and  PBPs  based  on  average 
values.  The  spreadsheets  also  can  be 
combined  with  Crystal  Ball  (a 
commercially  available  software 
program)  to  generate  a  Monte  Carlo 
simulation,  which  incorporates 
uncertainty  and  variability 
considerations.  The  second  economic 
spreadsheet,  the  national  impact 
analysis  spreadsheet,  calculates  the 
impacts  of  candidate  standard  levels  on 
shipments  and  the  national  energy 
savings  (NES)  and  net  present  value 
(NPV)  at  various  standard  levels.  There 
is  one  national  impact  analysis 
spreadsheet  for  all  small  electric  motors. 
DOE  has  posted  all  of  these  economic 
spreadsheets  on  its  Web  site  for  review 
and  comment  by  interested  parties. 

Comments  received  since  publication 
of  the  framework  document  have  helpefd 
DOE  identify  and  resolve  issues 
involved  in  the  preliminary  analyses. 
Chapter  2  of  the  preliminary  TSD, 
available  at  the  Web  link  provided  in 
the  SUMMARY  section  of  this  notice, 
summarizes  and  addresses  the 
comments  received  in  response  to  the 
framework  document. 

C.  Summary  of  the  Analyses  Performed 
by  DOE 

For  small  electric  motors  currently 
under  consideration,  DOE  conducted  in- 
depth  technical  analyses  in  the 
following  areas:  (1)  Engineering,  (2) 
energy-use  characterization,  (3)  markups 
to  determine  product  price,  (4)  life-cycle 
cost  (LCC)  and  payback  period  (PBP) 
analyses,  and  (5)  national  impact 
analysis  (NIA).  These  analyses  resulted 
in  a  preliminary  TSD  that  presents  the 
methodology  and  results  of  each  of 
these  analyses.  The  preliminary  TSD  is 
available  at  the  Web  address  given  in 
the  SUMMARY  section  of  this  notice.  The 
analyses  are  described  in  more  detail 
below. 

DOE  also  conducted  several  other 
analyses  that  either  support  the  five 
major  analyses  or  are  preliminary 
analyses  that  will  be  expanded  in  the 
notice  of  proposed  rulemaking  (NOPR).^ 


'  For  the  notice  of  proposed  rulemaking,  DOE  will 
also  develop  an  economic  spreadsheet  that  will 
evaluate  the  financial  impacts  on  small  electric 
motors  that  may  result  from  a  standard  level. 

2  For  past  rulemakings  under  EPCA  section  325, 
DOE  was  required  to  issue  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANOPR)  following 
publication  of  the  framework  document.  The 
Energy  Independence  and  Security  Act  of  2007 
(EISA  2007)  eliminated  the  requirement  that  DOE 
issue  an  ANOPR  as  part  of  the  standards 
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These  analyses  include  the  market  and 
technology  assessment,  the  screening 
analysis,  which  contributes  to  the 
engineering  analysis,  and  the  shipments 
analysis,  which  contributes  to  the  NIA. 
In  addition  to  these  analyses,  DOE  has 
begun  some  preliminary  work  on  the 
manufacturer  impact  analysis  and 
identified  the  methods  to  be  used  for  the 
LCC  subgroup  analysis,  the 
environmental  assessment,  the 
employment  analysis,  the  regulatory 
impact  analysis,  and  the  utility  impact 
analysis.  DOE  will  expand  on  these 
analyses  in  the  NOPR. 

1 .  Engineering  Analysis 

The  engineering  analysis  establishes 
the  relationship  between  the 
manufacturer  selling  price  and 
efficiency  of  a  product  DOE  is 
evaluating  for  energy  conservation 
standards.  This  relationship  serves  as 
the  basis  for  cost-benefit  calculations  for 
individual  consumers,  manufacturers, 
and  the  Nation.  The  engineering 
analysis  identifies  representative 
baseline  equipment,  which  is  the 
starting  point  for  analyzing  technologies 
that  provide  energy  efficiency 
improvements.  Baseline  equipment 
refers  to  a  model  or  models  having 
features  and  technologies  typically 
found  in  that  equipment  currently 
offered  for  sale,  in  this  case,  small 
electric  motors.  The  baseline  model  in 
each  equipment  class  represents  the 
characteristics  of  certain  small  electric 
motors  in  that  class.  After  identifying 
the  baseline  models,  DOE  estimated 
manufacturer  selling  prices  by  using  a 
consistent  methodology  and  pricing 
scheme  including  material  and  labor 
costs  and  manufacturer’s  markups.  In 
this  way,  DOE  developed  these  so-called 
“manufacturer  selling  prices”  for  the 
baseline  and  more  efficient  motor 
designs.  Later,  in  its  Markups  to 
Determine  Installed  Price  analysis,  DOE 
converts  these  manufacturer  selling 
prices  into  installed  prices.  In  the 
preliminary  TSD,  section  2.4  of  chapter 
2  and  chapter  5  each  provide  detail  on 
the  engineering  analysis  and  the 
derivation  of  the  manufacturer  selling 
prices. 

2.  Energy  Use  Characterization 

The  energy  use  characterization 

provides  estimates  of  annual  energy 
consumption  for  small  electric  motors, 
which  DOE  uses  in  the  LCC  and  PBP 
analyses  and  the  NIA.  DOE  developed 


rulemaking  process:  see  EISA  2007,  a^sec.  307, 
Given  EISA  2007’s  revisions  to  EPCA,  DOE  is  now 
using  an  alternative  process  to  provide  the  same 
information  and  ability  for  public  comment  as  the 
ANOPR,  but  without  publication  of  analyses  in  the 
Federal  Register. 


energy  consumption  estimates  for  all  of 
the  equipment  classes  analyzed  in  the 
engineering  analysis,  as  the  basis  for  its 
energy  use  estimates.  In  the  preliminary 
TSD,  section  2.5  of  chapter  2  and 
chapter  7  each  provide  detail  on  the 
energy  use  cheiracterization. 

3.  Markups  To  Determine  Installed  Price 

DOE  derives  the  installed  prices  for 
products  based  on  manufacturer 
markups,  retailer  markups,  distributor 
markups,  contractor  markups,  builder 
markups,  and  sales  taxes.  In  deriving 
these  markups,  DOE  has  determined  the 
distribution  channels  for  product  sales, 
the  markup  associated  with  each  party 
in  the  distribution  channels,  and  the 
existence  and  magnitude  of  differences 
between  markups  for  baseline  products 
(baseline  markups)  and  for  more- 
efficient  products  (incremental 
markups).  DOE  calculates  both  overall  ■ 
baseline  and  overall  incremental 
markups  based  on  the  product  markups 
at  each  step  in  the  distribution  channel. 
The  overall  incremental  markup  relates 
the  change  in  the  manufacturer  sales 
price  of  higher-efficiency  models  (the 
incremental  cost  increase)  to  the  change 
in  the  retailer  or  distributor  sales  price. 
In  the  preliminary  TSD,  section  2.6  of 
chapter  2  and  chapter  6  each  provide 
detail  on  the- estimation  of  markups. 

4.  Life-Cycle  Cost  and  Payback  Period 
Analyses 

The  LCC  and  PBP  analyses  determine 
the  economic  impact  of  potential 
standards  on  individual  consumers.  The 
LCC  is  the  total  consumer  expense  for 
a  product  over  the  life  of  the  product. 
The  LCC  analysis  compares  the  LCCs  of 
products  de’signed  to  meet  possible 
energy  conservation  standards  with  the 
LCCs  of  the  products  likely  to  be 
installed  in  the  absence  of  standards. 
DOE  determines  LCCs  by  considering 
(1)  Total  installed  cost  to  the  purchaser 
(which  consists  of  manufacturer  selling 
price,  sales  taxes,  distribution  chain 
markups,  and  installation  cost);  (2)  the 
operating  expenses  of  the  products 
(energy  use  and  maintenance);  (3) 
product  lifetime;  and  (4)  a  discount  rate 
that  reflects  the  real  consumer  cost  of 
capital  and  puts  the  LCC  in  present- 
value  terms.  The  PBP  represents  the 
number  of  years  needed  to  recover  the 
increase  in  purchase  price  (including 
installation  cost)  of  more  efficient 
products  through  savings  in  the 
operating  cost  of  the  product.  It  is  the 
change  in  total  installed  cost  due  to 
increased  efficiency  divided  by  the 
change  in  annual  operating  cost  from 
increased  efficiency.  In  the  preliminary 
TSD,  section  2.7  of  chapter  2  and 


chapter  8  each  provide  detail  on  the 
LCC  and  PBP  analyses. 

5.  Natipnal  Impact  Analysis 

The  NIA  estimates  the  NES  and  the 
NPV  of  total  consumer  costs  and  savings 
expected  to  result  from  new  standards  at 
specific  efficiency  levels  (referred  to  as 
candidate  standard  levels).  DOE 
calculated  NES  and  NPV  for  each  level 
for  each  candidate  standard  for  small 
electric  motors  as  the  difference 
between  a  base-case  forecast  (without 
new  Standards)  and  the  standards  case 
forecast  (with  standards).  DOE 
determined  national  annual  energy 
consumption  by  multiplying  the 
number  of  units  in  use  (by  vintage)  by 
the  average  unit  energy  consumption 
(also  by  vintage).  Cumulative  energy 
savings  are  the  sum  of  the  annual  NES 
determined  over  a  specified  time  period. 
The  national  NPV  is  the  sum  over  time 
of  the  discounted  net  savings  each  year, 
which  consists  of  the  difference 
between  total  operating  cost  savings  and 
increases  in  total  installed  costs.  Critical 
inputs  to  this  analysis  include 
shipments  projections,  retirement  rates 
(based  on  estimated  product  lifetimes), 
and  estimates  of  changes  in  shipments 
and  retirement  rates  in  response  to 
changes  in  product  costs  due  to 
standards.  In  the  preliminary  TSD, 
section  2.9  of  chapter  2  and  chapter  10 
each  provide  detail  on  the  NIA. 

DOE  consulted  with  interested  parties 
as  part  of  its  process  for  conducting  all 
of  the  analyses  and  invites  further  input 
from  the  public  on  these  topics.  The 
preliminary  analytical  results  are  ' 
subject  to  revision  following  review  and 
input  from  the  public.  A  complete  and 
revised  TSD  will  be  made  available 
upon  issuance  of  a  NOPR.  The  final  rule 
will  contain  the  final  analysis  results 
and  be  accompanied  by  a  final  rule  TSD. 

DOE  encourages  those  who  wish  to 
participate  in  the  public  meeting  to 
obtain  the  preliminary  TSD  and  to  be 
prepared  to  discuss  its  contents.  A  copy 
of  the  preliminary  TSD  is  available  at 
the  Web  address  given  in  the  SUMMARY 
section  of  this  notice.  However,  public 
meeting  participants  need  not  limit  their 
comments  to  the  topics  identified  in  the 
preliminary  TSD.  DOE  is  also  interested 
in  receiving  views  concerning  other 
relevant  issues  that  participants  believe 
would  affect  energy  conservation 
standards  for  these  products  or  that  DOE 
should  address  in  the  NOPR. 

Furthermore,  DOE  welcomes  all 
interested  parties,  whether  or  not  they 
participate  in  the  public  meeting,  to 
submit  in  writing  by  March  2,  2009, 
comments  and  information  on  matters 
addressed  in  the  preliminary  TSD  and 
on  other  matters  relevant  to 
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consideration  of  standards  for  small 
electric  motors. 

The  public  meeting  will  be  conducted 
in  an  informal,  conference  style.  A  court 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  United  States  antitrust 
laws. 

After  the  public  meeting  and  the 
expiration  of  the  period  for  submitting 
written  statements,  DOE  will  consider 
all  comments  and  additional 
information  that  is  obtained  from 
interested  parties  or  through  further 
analyses,  and  it  will  prepare  a  NOPR. 
The  NOPR  will  include  proposed  energy 
conservation  standards  for  the  products 
covered  by  the  rulemaking,  and 
members  of  the  public  will  be  given  an 
opportunity  to  submit  written  and  oral 
comments  on  the  proposed  standards. 

Issued  in  Washington,  DC,  on  December 
19,  2008. 

John  F.  Mizroch, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

(FR  Doc.  E8-30985  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

RIN  0720-AB28;  DoD-200&-HA-0073 

TRICARE;  Hospital-Based  Psychiatric 
Partial  Hospitalization  Programs 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
provide  that  TRICARE  approval  of  a 
hospital  is  sufficient  for  its  psychiatric 
partial  hospitalization  program  (PHP)  to 
be  an  authorized  TRICARE  provider. 
Upon  implementation  of  this  provision, 
separate  TRICARE  certification  of 
hospital-based  psychiatric  PHPs  would 
no  longer  be  required.  This  rule  will 
establish  uniform  requirements  for 
recognizing  a  hospital-based  PHP  as  an 
authorized  TRICARE  provider. 

DATES:  Written  comments  received  at 
the  address  indicated  below  by  March  2, 
2009  will  be  accepted. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and/or 
Regulatory  Information  Number  (RIN) 
number  and  title,  by  any  of  the 
following  methods: 


•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  1160  Defense  Pentagon, 
Washington,  DC  20301-1160. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  or  RIN  for  this  Federal 
Register  document.  The  general  policy 
for  comments  and  other  submissions 
from  members  of  the  public  is  to  make 
these  submissions  available  for  public 
viewing  on  the  Internet,  at  http:// 
www.regulations.gov,  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Tariq  Shahid,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
TRICARE  Management  Activity,  at  (303) 
676-3801. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  ' 

TRICARE  certification  standards  for 
psychiatric  PHPs  are  defined  in  32  CFR 
199.6(b)(4)(xii)  and  further  elaborated 
upon  in  the  TRICARE  Policy  Manual. 
Currently,  TRICARE  authorized 
providers  of  psychiatric  PHP  services 
must  have  the  Joint  Commission 
accreditation  and  must  comply  with 
additional,  detailed,  unique  TRICARE 
certification  standards.  Compliance 
with  at  least  some  of  the  unique 
TRICARE  certification  standards  could 
require  significant  recurring  staffing 
costs  that  psychiatric  PHPs  would  not 
otherwise  incur.  Few  facilities  are 
willing  or  able  to  undergo  this  added 
TRICARE  certification  process,  and  it 
could  adversely  impact  beneficiaries’ 
access  to  psychiatric  PHP  care.  Further, 
substance  use  disorder  rehabilitation 
facilities  are  required  to  comply  with 
unique  TRICARE  certification  standards 
only  if  they  are  free-standing  facilities 
(i.e.,  not  part  of  a  hospital).  TRICARE 
does  not  require  separate  certification  of 
hospital-based  substance  abuse  PHPs. 
TRICARE  approval  of  a  hospital  is 
sufficient  for  its  substance  abuse  PHP  to 
be  an  authorized  TRICARE  provider. 

In  late  2006,  TRICARE  established  a 
working  group  to  study  the  issues 
surrounding  its  behavioral  health 
benefit.  Recently,  the  working  group 
completed  its  recommendations  and 
developed  several  initiatives  to  improve 
TRICARE  beneficiaries’  access  to 
behavioral  health  benefits.  One  of  the 
recommendations  was  that  TRICARE  no 
longer  impose  its  unique  certification 
standards  upon  hospital-based 
psychiatric  PHPs.  Rather,  TRICARE 
approval  of  a  hospital  be  sufficient  to 


establish  the  hospital  as  an  authorized 
provider  of  its  PHP  services  to  TRICARE 
beneficiaries. 

Through  this  proposed  rule,  TRICARE 
will  adopt  the  above  recommendation.  It 
will  establish  uniform  requirements  for 
recognizing  a  hospital-based  PHP  as  an 
authorized  TRICARE  provider.  It  will 
provide  a  better  balance  between  quality 
of  PHP  care  and  access  to  it  than  now 
exists.  It  will  significantly  increase  the 
number  of  TRICARE  authorized 
psychiatric  PHPs,  thereby  potentially 
improving  TRICARE  beneficiaries’ 
access  to  PHP  care. 

In  accordance  with  the 
recommendations  of  the  working  group, 
the  above  change  will  be  audited  for  a 
period  of  time  to  ensure  no  untoward 
effects  upon  the  elimination  of  any 
unique  TOICARE  certification 
standards. 

II.  Regulatory  Procedures 

Section  801  of  Title  5,  United  States 
Code,  and  EO  12866  requires  certain 
regulatory  assessments  and  procedures 
for  any  major  rule  or  significant 
regulatory  action,  defined  as  one  that 
would  result  in  an  annual  effect  of  $100 
million  or  more  on  the  national 
economy,  or  which  would  have  other 
substantial  impacts. 

This  is  not  a  major  rule  under  5  U.S.C. 
801  and  it  is  not  economically 
significant.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  under  the  provisions  of 
Executive  Order  12866. 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

The  Regulatory  Flexibility  Act 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

It  has  been  certified  that  this  rule  will 
not  significantly  affect  a  substantial 
number  of  small  entities. 

This  rule  will  not  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  55). 

We  have  examined  the  impact  of  the 
rule  under  Executive  Order  (EO)  13132 
and  it  does  not  have  policies  that  have 
federalism  implications  that  would  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
Nartional  Government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  Government:  therefore, 
consultation  with  State  and  local 
officials  is  not  required. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health  care, 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS) 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.6  is  amended  by 
revising  paragraphs  (b)(4)(xii)(A)(2){i) 
and  (b)(4){xii)(E)(7)  to  read  as  follows: 

§199.6  TRICARE — authorized  providers. 

*  ★  *  *  * 

(b)  *  *  * 

*  *  * 

(xii)  *  *  * 

(A) *  *  * 

(2)  Eligibility,  (i)  Every  free-standing 
psychiatric  partial  hospitalization 
program  must  be  certified  pursuant  to 
TRICARE  certification  standards.  Such 
standards  shall  incorporate  the  basic 
standards  set  forth  in  paragraphs 
(b){4)(xii){A)  through  (D)  of  this  section, 
and  shall  include  such  additional 
elaborative  criteria  and  standards  as  the 
Director,  TRICARE  Management 
Activity,  determines  are  necessary  to 
implement  the  basic  standards.  Each 
psychiatric  partial  hospitalization 
program  must  be  either  a  distinct  part  of 
an  otherwise  authorized  institutional 
provider  or  a  free-standing  program. 
Approval  of  a  hospital  by  TRICARE  is 
sufficient  for  its  partial  hospitalization 
program  to  be  an  authorized  TRICARE 
provider.  Such  hospital-based  partial 
hospitalization  programs  are  not 
required  to  be  separately  certified 
pursuant  to  TRICARE  certification 
standards. 

***** 

(E)  *  *  * 

(7)  Free-standing  partial 
hospitalization  programs  shall  certify 
that: 

***** 

Dated:  December  22,  2008. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

IFR  Doc.  E8-31054  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


LIBRARY  OF  CONGRESS 
Copyright  Royalty  Board 

37  CFR  Part  370 
[Docket  No.  RM  2008-7] 

Notice  and  Recordkeeping  for  Use  of 
Sound  Recordings  Under  Statutory 
License 

AGENCY:  Copyright  Royalty  Board, 
Library  of  Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Royalty 
Judges,  on  behalf  of  the  Copyright 
Royalty  Board,  are  proposing  to  revise 
its  interim  regulations  for  filing  notice 
of  use  and  the  delivery  of  records  of  use 
of  sound  recordings  under  two  statutory 
licenses  of  the  Copyright  Act. 

DATES:  Comments  are  due  no  later  than 
January  29,  2009. 

ADDRESSES:  Comments  may  be  sent 
electronically  to  crb@Ioc.gov.  In  the 
alternative,  send  an  original,  five  copies, 
and  an  electronic  copy  on  a  CD  either 
by  mail  or  hand  delivery.  Please  do  not 
use  multiple  means  of  transmission. 
Comments  may  not  be  delivered  by  an 
overnight  delivery  service  other  than  the 
U.S.  Postal  Service  Express  Mail.  If  by 
mail  (including  overnight  delivery), 
comments  must  be  addressed  to: 
Copyright  Royalty  Board,  P.O.  Box 
70977,  Washington,  DC  20024-0977.  If 
hand  delivered  by  a  private  party, 
comments  must  be  brought  to  the 
Copyright  Office  Public  Information 
Office,  Library  of  Congress,  James 
Madison  Memorial  Building,  Room  LM- 
401,  101  Independence  Avenue,  SE., 
Washington,  DC  20559-6000.  If 
delivered  by  a  commercial  courier, 
comments  must  be  delivered  between 
8:30  a.m.  and  4  p.m.  to  the 
Congressional  Courier  Acceptance  Site 
located  at  2nd  and  D  Street,  NE., 
Washington,  DC,  and  the  envelope  must 
be  addressed  to:  Copyright  Royalty 
Board,  Library  of  Congress,  James 
Madison  Memorial  Building,  LM— 403, 
101  Independence  Avenue,  SE., 
Washington,  DC  20559-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strasser,  Senior  Attorney,  or 
Gina  Giuffreda,  Attorney  Advisor,  by 
telephone  at  (202)  707-7658  or  e-mail  at 
crb@Ioc.gov. 

SUPPLEMENTARY  INFORMATION:  On 

October  6,  2006,  the  Copyright  Royalty 
Judges  (“Judges”),  on  behalf  of  the 
Copyright  Royalty  Board  (“Board”), 
issued  interim  regulations  published  in 
the  Federal  Register  for  the  delivery  and 
format  of  reports  of  use  of  sound 
recordings  for  the  statutory  licenses  set 


forth  in  sections  112  and  114  of  the 
Copyright  Act,  title  1 7  of  the  United 
States  Code.  71  FR  59010.  As  part  of  the 
Judges’  continuing  oversight  of 
regulations  governing  notice  of  use  and 
the  delivery  of  records  of  use  of  sound 
recordings  under  these  two  statutory 
licenses,  we  herewith  propose  such 
final  regulations. 

1.  Overview 

Digital  audio  services  transmit 
performances  of  copyrighted  sound 
recordings  of  music  to  the  users  of  those 
services.  In  order  to  transmit  these 
performances,  however,  a  digital  audio 
service  must  license  the  copyrights  to 
each  musical  work,  as  well  as  the  sound 
recording  of  the  musical  work.^  With 
respect  to  the  copyright  in  the  sound 
recording,  the  digital  audio  service  may 
seek  to  obtain  a  licensing  agreement 
directly  with  the  copyright  owner  or,  if 
it  is  an  eligible  service,^  may  choose  to 
license  use  of  the  sound  recording 
through  statutory  licenses  set  forth  in 
the  Copyright  Act.  There  are  two  such 
licenses  that  enable  an  eligible  digital 
audio  service  to  perform  a  copyrighted 
sound  recording  for  its  listeners:  section 
114  and  section  112  of  the  Copyright 
Act.  Section  114  permits  an  eligible 
digital  audio  service  to  perform 
copyrighted  sound  recordings  to  its 
listeners,  provided  that  the  terms  and 
conditions  set  forth  in  section  114, 
including  the  payment  of  a  royalty  fee, 
are  met.  Section  112  permits  an  eligible 
digital  audio  service  to  make  the  digital 
copies  of  a  sound  recording  that  are 
necessary  to  transmit  a  sound  recording 
to  listeners,  provided  again  that  the 
terms  and  conditions  set  forth  in  section 
112,  including  the  payment  of  a  royalty 
fee,  are  met. 

The  royalty  fees  collected  under  the 
two  statutory  licenses  are  paid  to  a 
central  source  known  as  a  Collective. 
See  37  CFR  370.  Before  the  Collective,^ 
or  other  agents  designated  to  receive 
royalties  from  the  Collective,  can  make 
a  royalty  payment  to  an  individual 


'  Recorded  music  typically  involves  two  separate 
copyrights.  There  is  a  copyright  for  the  song  itself — 
the  lyrics  and  the  music — and  there  is  a  separate 
copyright  for  the  sound  recording  of  the  music.  The 
copyright  to  the  musical  work  typically  belongs  to 
the  songwriter  and/or  his  or  her  music  publisher, 
and  the  copyright  to  the  sound  recording  is 
typically  owned  by  the  record  company  that 
recorded  it. 

^  These  services  include  preexisting  subscription 
services,  preexisting  satellite  digital  audio  radio 
services,  business  establishment  services, 
nonsubscription  services  and  new  subscription 
services. 

^  SoundExchange,  Inc.,  originally  created  by  the 
Recording  Industry  Association  of  America,  Inc.  on 
behalf  of  its  member  companies,  is  currently  the 
Collective  for  receiving  both  section  112  and  114 
royalties. 
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cop}T:ight  owner,  they  must  know  the 
use  the  eligible  digital  audio  service  has 
made  of  the  sound  recording.  To  obtain 
this  information,  both  section  112  and 
section  114  direct  the  Judges  to 
prescribe  regulations  that  identify  the 
use  of  copyrighted  sound  recordings,  as 
well  as  provide  copyright  owners  with 
notice  that  a  particular  eligible  digital 
audio  service  is  making  use  of  the 
section  112  and/or  114  license.  See  17 
U.S.C.  112(e)(4)  and  114(fl(4)(A). 

Interim  regulations  setting  forth  the 
tiling  requirements  for  notice  of  use,  the 
types  of  information  that  constitute  a 
record  of  use  of  a  particular  sound 
recording,  the  format  of  the  record  of 
use  data  and  the  acceptable  means  of 
delivering  such  use  data  to  the 
Collective,  have  already  been  adopted. 
71  FR  59010  (October  6,  2006). 

However,  the  Judges,  as  part  of  their 
continuing  oversight  of  these 
regulations,  have  identitied  certain 
portions  of  the  regulations  that  are 
obsolete  as  well  as  other  portions  that 
are  duplicative.  Obsolete  provisions  are 
proposed  to  be  eliminated.  Definitions 
previously  duplicated  in  the  various 
sections  of  these  regulations  are 
proposed  to  be  gathered  into  a  new 
single  definition  section  applicable 
throughout  this  Part  unless  otherwise 
indicated  within  a  specific  section. 

Effectively,  the  Judges  propose  only 
one  substantial  change — to  expand  the 
reporting  period  to  implement  census 
reporting.  In  addition,  as  indicated 
herein  below,  the  Judges  also  welcome 
comments  on  technological 
developments  that  may  imply  the  need 
for  further  adjustment  of  the  rules  either 
in  terms  of  the  method  of  reporting 
specitic  data  elements  or  with  respect  to 
the  delivery  mechanism  employed  for 
reporting. 

As  with  the  interim  regulations 
adopted  in  2006,  the  final  regulations 
proposed  in  this  document  represent 
baseline  requirements.  In  other  words, 
digital  audio  services  are  free  to 
negotiate  other  formats  and  technical 
standards  for  data  maintenance  and 
delivery  and  may  use  those  in  lieu  of 
regulations  adopted  by  the  Judges,  upon 
agreement  with  the  Collective.  We  have 
no  intention  of  codifying  these 
negotiated  variances  in  the  future  unless 
and  until  they  come  into  such 
standardized  use  as  to  supersede  the 
existing  regulations. 

II.  General  Definitions 

As  the  regulations  governing  reports 
of  use  covering  different  services  have 
evolved  over  time  and  resulted  in 
somewhat  different  reporting 
requirements  for  the  different  services, 
several  separate  sections  of  the  interim 


regulations  are  devoted  to  one  or  more 
of  the  various  services.  Yet  at  the  same 
time,  certain  basic  definitions  share  a 
common  meaning  across  these  various 
sections.  The  Judges  have  identified 
nine  common  terms  that  are  currently 
defined  in  different  definition 
subsections  within  the  current  interim 
regulations.  These  terms  include:  (1) 
Notice  of  Use,  (2)  Service,  (3) 

Preexisting  Subscription  Service,  (4) 
New  Subscription  Service,  (5) 
Nonsubscription  Transmission  Service, 
(6)  Preexisting  Satellite  Digital  Audio 
Radio  Service,  (7)  Business 
Establishment  Service,  (8)  Collective 
and  (9)  Report  of  Use.  In  the  interest  of 
administrative  efficiency,  the  Judges 
propose  a  new  §  370.1,  General 
Definitions,  to  provide  definitions  for 
these  nine  terms  that  will  apply 
generally  throughout  Part  370,  unless 
otherwise  specifically  indicated.  To  that 
end,  duplicative  definitions  of  these 
nine  common  terms  that  currently 
appear  in  other  sections  of  this  Part  are 
proposed  to  be  removed.  In  addition  to 
the  efficiency  gains  this  proposed 
change  would  bring  for  users  of  these 
regulations,  it  is  anticipated  that  the 
identification  of  such  common 
terminology  will  also  encourage  their 
usage  among  services  and  collectives  in 
their  negotiations  and,  thus,  facilitate 
the  negotiation  process  over  rates  and 
terms. 

III.  Obsolete  Provisions 

On  November  30,  2004,  the  President 
signed  into  law  the  Copyright  Royalty 
and  Distribution  Reform  Act  of  2004 
(“Reform  Act”),  Public  Law  108—419, 
118  Stat.  2341.  The  Reform  Act,  among 
other  things,  transferred  the  authority 
for  prescribing  notice  and  recordkeeping 
regulations  for  sections  112  and  114 
from  the  Librarian  of  Congress 
(“Librarian”)  and  the  Copyright  Office 
to  the  Judges.  The  Reform  Act  went  into 
effect  on  May  31,  2005,  just  after  the 
Copyright  Office  published  a  Notice  of 
Proposed  Rulemaking  on  April  27,  2005 
proposing  regulations  for  the  format  and 
delivery  of  reports  of  use.  70  FR  21704. 
As  notice  and  recordkeeping  rulemaking 
authority  passed  to  the  Judges  under  the 
Reform  Act,  the  subsequent  interim 
regulation  was  issued  under  their 
authority.  However,  the  interim 
regulation  on  notice  of  use  and 
recordkeeping  retained  a  rule  identical 
to  the  one  adopted  by  the  Copyright 
Office  addressing  reports  of  use  under 
the  section  112  and  114  licenses  for  the 
period  October  28,  1998  through  March 
31,  2004.  Similarly,  the  interim 
regulation  retained  requirements  for 
reporting  certain  category  transmission 
codes  for  certain  services  relevant  to 


noncommercial  and  small  commercial 
webcasters  reporting  for  2003  and  2004 
pursuant  to  the  Small  Webcaster 
Settlement  Act  of  2002,  Public  Law 
107-321,  116  Stat.  2780. 

In  adopting  the  current  interim 
regulation  on  October  6,  2006,  the 
Judges  indicated  that  even  though 
jurisdiction  for  adopting  notice  and 
recordkeeping  rules  as  of  that  date  lay 
solely  with  the  Judges,  it  was  not  their 
intention  in  the  interim  regulation  to 
revisit  the  rules  the  Librarian  and 
Copyright  Office  adopted,  and  further, 
that  the  Judges  would  replicate  the 
notice  and  recordkeeping  provisions 
then  located  in  Part  270  of  the  Copyright 
Office’s  regulations  in  the  interest  of 
placing  all  regulations  related  to  notice 
and  recordkeeping  under  the  section 
112  and  114  licenses  within  the  same 
part  number  in  the  CFR."*  However,  the 
Judges  indicated  they  would  monitor 
the  operation  of  those  regulations  and 
request  public  comment  in  the  future  as 
to  the  need  for  amendment  or 
improvement  prior  to  adopting  final 
regulations. 

Because  the  prior  Copyright  Office 
final  rule  addressing  reports  of  use 
under  the  section  112  and  114  licenses 
for  the  period  October  28, 1998  through 
March  31,  2004  has  been  superseded  for 
subsequent  periods  by  the  current 
interim  regulation,  the  Judges  propose 
the  deletion  of  all  references  to  this 
prior  period  reporting  requirement. 
Similarly,  inasmuch  as  the  requirements 
for  reporting  certain  category 
transmission  codes  for  certain  services 
(i.e.,  noncommercial  and  small 
commercial  webcasters  reporting  for 
2003  and  2004  pursuant  to  the 
provisions  of  the  Small  Webcaster 
Settlement  Act  of  2002)  have  expired  by 
their  terms,  the  Judges  propose  the 
deletion  of  the  requirement  for  reporting 
such  category  transmission  codes 
information. 

IV.  Reports  of  Use  Content  and 
Reporting  Period;  Census  Reporting 

Currently,  services  must  provide  the 
total  number  of  performances  of  each 
sound  recording  during  the  relevant 
reporting  period.  However,  the  relevant 
reporting  period  is  limited  to  two 
periods  of  seven  consecutive  days  for 
each  calendar  quarter  of  the  year.  This 
results  in  an  estimate  of  the  use  of  a 
sound  recording  rather  than  a  report  of 
actual  use.  The  failure  to  report  the  full 
actual  number  of  performances  of  a 
sound  recording  is  at  odds  with  the 
purpose  of  the  recordkeeping 


■*  It  should  be  noted,  however,  that  the  Copyright 
Office  has  not  repealed  its  similar  Part  270 
regulations. 
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requirement  to  the  extent  that,  as  a 
result,  many  sound  recordings  are 
under-compensated  or  not  compensated 
at  all  from  the  section  114  and  112 
royalties.  On  the  other  hand,  where  it  is 
not  possible  to  technologically  obtain 
the  necessary  listenership  data,  some 
reasonable  alternative  means  of 
estimating  total  actual  performances 
should  be  available  to  the  reporting 
services. 

When  the  Copyright  Office  adopted 
interim  regulations  in  2004  during  an 
earlier  phase  of  the  recordkeeping 
rulemaking  process  (prior  to  transfer  of 
recordkeeping  rulemaking  authority  to 
the  Judges),  the  Copyright  Office 
determined  it  was  advisable  to  phase  in 
the  new  reporting  process  by  requiring 
periodic  reporting  of  sound  recording 
performances  rather  than  year-round 
census  reporting.  However,  in  doing  so, 
the  Copyright  Office  announced  that: 
“Once  final  regulations  are 
implemented,  year-round  census 
reporting  is  likely  to  be  the  standard 
measure  rather  than  the  periodic 
reporting  that  will  now  be  permitted  on 
an  interim  basis.”  69  FR  11526  (March 
11,  2004).  Given  that  ample  time  has 
passed  since  the  adoption  of  the  new 
reporting  requirements  to  facilitate 
familiarity  with  the  methods  of 
acquiring  and  keeping  the  necessary 
data  for  compliance,  the  Judges  propose 
to  adopt  year-round  census  reporting  at 
this  time.  For  nonsubscription  services, 
such  census  reporting  requires  full 
reporting  of  the  actual  total 
performances  of  the  sound  recording  for 
each  calendar  quarter  of  the  year.^  To 
the  extent  that  technological 
impediments  to  measuring  actual 
listenership  continue  to  hamper  actual 
listenership  measurement  with  respect 
to  each  sound  recording  for  preexisting 
satellite  digital  audio  radio  services, 
new  subscription  services  or  business 
establishment  services,  the  alternative  of 
census  reporting  by  means  of  a 
construct  utilizing  aggregate  tuning 
hours  is  maintained  for  such  services.^ 


®  In  other  words,  the  proposed  rule  eliminates  the 
aggregate  tuning  hours  approach  to  reporting 
previously  available  to  nonsubscription  services.  It 
should  be  noted  that  the  aggregate  tuning  hours 
payment  alternative  to  the  per  performance  rate 
available  to  certain  webcasters  was  phased  out  as 
of  the  end  of  the  2007  calendar  year.  Digital 
Performance  Right  in  Sound  Recordings  and 
Ephemeral  Recordings,  Final  rule,  72  FR  24096  n.33 
(May  1,  2007). 

®This  alternative  requires  an  estimate  of  census 
reporting  by  means  of  reporting  the  following  data 
for  each  calendar  quarter:  Aggregate  tuning  hours, 
channel  or  program  name  and  play  frequency. 

'  It  should  be  noted  that  in  the  recent  preexisting 
satellite  digital  audio  radio  service  (“SDARS") 
ratemaking  proceeding,  the  collective 
(SoundExchange)  requested  that  the  recordkeeping 
regulations  be  amended  to  require  census  reporting 


V.  Requests  for  Further  Information 

The  organization  and  format  in  which 
recordkeeping  data  is  to  be  maintained 
for  delivery  to  collectives  has  been  the 
subject  of  considerable  disagreement 
between  copyright  owners  and  users 
over  the  years.  While  we  have  no  desire 
to  revisit  the  same  disagreements  that 
the  parties  have  previously  commented 
on  at  length,  we  are  interested  in 
determining  if  further  improvements  to 
the  reporting  regulations  can  be  made  in 
light  of  recent  technological 
developments,  newly  available  software 
or  substantially  reduced  costs  for  certain 
delivery  mechanism  alternatives.  In 
particular,  we  are  interested  in  answers 
to  several  specific  factual  questions. 

A.  Spreadsheets  and  Other 
Commercially  Available  Software  for 
Completing  Reports  of  Use 

Although  the  NPRM  only  addresses 
commercially  available  spreadsheets  as 
a  means  of  creating  records  of  use,  the 
Board  is  interested  in  knowing  what,  if 
any,  software  has  become  commercially 
available  since  the  promulgation  of  the 
interim  regulation  that  could  be  used  to 
compile  records  of  use. 

Questions: 

What,  if  any,  commercially  available 
software  has  become  available  since  the 
promulgation  of  the  interim  regulation 
in  2006  that  could  be  used  to  compile 
records  of  use?  Would  such  software 
produce  records  of  use  that  are  format 
compatible  with  SoundExchange’s  data 
processing  system?  What  are  the  costs 
associated  with  such  software? 

B.  Report  Delivery 

SoundExchange  supports  four 
methods  of  delivery  for  electronic  data 
files:  File  Transfer  Protocol  ("FTP”); 
electronic  mail  attachment;  CD-ROM 
delivery;  and  floppy  diskette  delivery. 
Each  of  these  delivery  methods  has 
specific  requirements  (examples:  CD- 
ROM  delivery  must  compress  the 
reporting  data  to  fit  onto  a  single  CD- 
ROM  per  reporting  period;  FTP  delivery 
requires  securing  username  and 
password;  floppy  diskettes  must 
measure  3.5  inches  in  diameter). 
SoundExchange  has  previously  opposed 
allowing  delivery  of  records  of  use  to  a 
Web  site,  citing  unspecified  cost  and 


and  the  services  did  not  object  to  census  reporting 
in  general  so  long  as  the  current  reporting 
exceptions  in  §  370.3(b)(8)(i)-(iii)  were  retained. 
Determination  of  Rates  and  Terms  for  Preexisting 
Subscription  Services  and  Satellite  Digital  Audio 
Radio  Services,  Final  rule  and  Order,  73  FR  4101 
(January  24.  2008).  The  Judges’  proposed 
recordkeeping  rule  retains  those  exceptions.  See 
proposed  §  370.4(b)(3)(i)-(iii). 


security  concerns.  See  70  FR  21704, 
21707  (April  27,  2005). 

Questions: 

Have  technological  developments  or 
software  improvements  reduced  the 
average  estimated  costs  of  creating  and 
maintaining  a  Web  site  for  receipt  of 
records  of  use  since  the  interim 
regulation  was  promulgated  in  2006? 
Have  data  security  methods  improved 
since  the  promulgation  of  the  interim 
regulation  such  that  maintaining  a  Web 
site  for  receipt  of  records  of  use  is  now 
subject  only  to  the  same  general  level  of 
risks  as  other  methods  of  electronic 
delivery?  What  are  the  current  security 
concerns  and  how  may  they  be 
addressed?  Is  there  now  commercially 
available  software  that  could  facilitate 
the  electronic  delivery  of  reports  of  use 
to  a  Web  site  and,  if  so,  would  the 
benefits  of  such  software  justify  its 
costs?  Is  it  more  efficient  for  the 
Collective  to  develop  a  system  to  report 
and  deliver  the  records  of  use  and  make 
that  system  available  to  the  Services? 

In  addition  to  the  particular  technical 
questions  presented  above,  interested 
persons  are  also  encouraged  to  supply 
their  views  on  the  following  questions 
of  a  more  general  nature. 

Questions: 

What  further  improvements  to  the 
reporting  regulations  can  be  made  in 
light  of  recent  technological 
developments,  newly  available  software 
or  substantially  reduced  costs  for  certain 
delivery  mechanism  alternatives  since 
the  promulgation  of  the  interim 
regulation?  To  what  extent  are  such 
improvements  currently  being  utilized 
in  negotiated  agreements  between 
services  and  SoundExchange? 

List  of  Subjects  in  37  CFR  Part  370 
Copyright,  Sound  recordings. 
Proposed  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  the  Copyright  Royalty  Judges 
propose  to  revise  37  CFR  Part  370  to 
read  as  follows: 

PART  370— NOTICE  AND 
RECORDKEEPING  REQUIREMENTS 
FOR  STATUTORY  LICENSES 

Sec. 

370.1  General  definitions. 

370.2  Notice  of  use  of  sound  recordings 
under  statutory  license. 

370.3  Reports  of  use  of  sound  recordings 
under  statutory  license  for  preexisting 
subscription  services. 

370.4  Reports  of  use  of  sound  recordings 
under  statutory  license  for 
nonsubscription  transmission  services, 
preexisting  satellite  digital  audio  radio 
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services,  new  subscription  services  and 
business  establishment  services. 

370.5  Designated  collection  and 

distribution  organizations  for  reports  of 
use  of  sound  recordings  under  statutory 
license. 

Authority:  17  U.S.C.  112(e)(4),  114(f)(4)(A). 
§370.1  General  definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  A  Notice  of  Use  of  Sound 
Recordings  Under  Statutory  License  is  a 
written  notice  to  sound  recording 
copyright  owners  of  the  use  of  their 
works  under  section  112(e)  or  114(d)(2) 
of  title  17,  United  States  Code,  or  both, 
and  is  required  under  this  part  to  be 
filed  by  a  Service  in  the  Copyright 
Office. 

(b)  A  Service  is  an  entity  engaged  in 
either  the  digital  transmission  of  sound 
recordings  pursuant  to  section  114(d)(2) 
of  title  17  of  the  United  States  Code  or 
making  ephemeral  phonorecords  of 
sound  recordings  pursuant  to  section 
112(e)  of  title  17  of  the  United  States 
Code  or  both.  The  definition  of  a  Service 
includes  an  entity  that  transmits  an  AM/ 
FM  broadcast  signal  over  a  digital 
communications  network  such  as  the 
Internet,  regardless  of  whether  the 
transmission  is  made  by  the  broadcaster 
that  originates  the  AM/FM  signal  or  by 

a  third  party,  provided  that  such 
transmission  meets  the  applicable 
requirements  of  the  statutory  license  set 
forth  in  17  U.S.C.  114(d)(2).  A  Service 
may  be  further  characterized  as  either  a 
preexisting  subscription  service, 
preexisting  satellite  digital  audio  radio 
service,  nonsubscription  transmission 
service,  new  subscription  service, 
business  establishment  service  or  a 
combination  of  those. 

(c)  A  Preexisting  Subscription  Service 
is  defined  in  17  U.S.C.  114(j)(ll). 

(d)  A  New  Subscription  Service  is 
defined  in  17  U.S.C.  114(j)(8). 

(e)  A  Nonsubscription  Transmission 
Service  is  a  service  that  makes 
noninteractive  nonsubscription  digital 
audio  transmissions  that  are  not  exempt 
under  section  114(d)(1)  of  title  17  of  the 
United  States  Code  and  are  made  as  part 
of  a  service  that  provides  audio 
programming  consisting,  in  whole  or  in 
part,  of  performances  of  sound 
recordings,  including  transmissions  of 
broadcast  transmissions,  if  the  primary 
purpose  of  the  service  is  to  provide  to 
the  public  such  audio  or  other 
entertainment  programming,  and  the 
primary  purpose  of  the  service  is  notlo 
sell,  advertise,  or  promote  particular 
products  or  services  other  than  sound 
recordings,  live  concerts,  or  other 
music-related  events. 


(f)  A  Preexisting  Satellite  Digital 
Audio  Radio  Service  is  defined  in  17 
U.S.C.  114(j)(10). 

(g)  A  Business  Establishment  Service 
is  a  service  that  makes  ephemeral 
phonorecords  of  sound  recordings 
pursuant  to  section  112(e)  of  title  17  of 
the  United  States  Code  and  is  exempt 
under  section  114(d)(l)(C)(iv)  of  title  17 
of  the  United  States  Code. 

(h)  A  Collective  is  a  collection  and 
distribution  organization  that  is 
designated  under  one  or  both  of  the 
statutory  licenses  by  determination  of 
the  Copyright  Royalty  Judges. 

(i)  A  Report  of  Use  is  a  report  required 
to  be  provided  by  a  Service  that  is 
transmitting  sound  recordings  pursuant 
to  the  statutory  license  set  forth  in 
section  114(d)(2)  of  title  17  of  the 
United  States  Code  or  making 
ephemeral  phonorecords  of  sound 
recordings  pursuant  to  the  statutory 
license  set  forth  in  section  112(e)  of  title 
1 7  of  the  United  States  Code,  or  both. 

§  370.2  Notice  of  use  of  sound  recordings 
under  statutory  iicense. 

(a)  General.  This  section  prescribes 
rules  under  which  copyright  owners 
shall  receive  notice  of  use  of  their  sound 
recordings  when  used  under  either 
section  112(e)  or  114(d)(2)  of  title  17, 
United  States  Code,  or  both. 

(b)  Forms  and  content.  A  Notice  of 
Use  of  Sound  Recordings  Under 
Statutory  License  shall  be  prepared  on 
a  form  that  may  be  obtained  from  the 
Copyright  Office  Web  site  or  from  the 
Licensing  Division,  and  shall  include 
the  following  information; 

(1)  The  full  legal  name  of  the  Service 
that  is  either  commencing  digital 
transmissions  of  sound  recordings  or 
making  ephemeral  phonorecords  of 
sound  recordings  under  statutory 
license  or  doing  both. 

(2)  The  full  address,  including  a 
specific  number  and  street  name  or  rural 
route,  of  the  place  of  business  of  the 
Service.  A  post  office  box  or  similar 
designation  will  not  be  sufficient  except 
where  it  is  the  only  address  that  can  be 
used  in  that  geographic  location. 

(3)  The  telephone  number  and 
facsimile  number  of  the  Service. 

(4)  Information  on  how  to  gain  access 
to  the  online  Web  site  or  homepage  of 
the  Service,  or  where  information  may 
be  posted  under  this  section  concerning 
the  use  of  sound  recordings  under 
statutory  license. 

(5)  Identification  of  each  license 
under  which  the  Service  intends  to 
operate,  including  identification  of  each 
of  the  following  categories  under  which 
the  Service  will  be  making  digital 
transmissions  of  sound  recordings: 
preexisting  subscription  service. 


preexisting  satellite  digital  audio  radio 
service,  nonsubscription  transmission 
service,  new  subscription  service  or 
business  establishment  service. 

(6)  The  date  or  expected  date  of  the 
initial  digital  transmission  of  a  sound 
recording  to  be  made  under  the  section 
114  statutory  license  and/or  the  date  or 
the  expected  date  of  the  initial  use  of 
the  section  112(e)  license  for  the 
purpose  of  making  ephemeral 
phonorecords  of  the  sound  recordings. 

(7)  Identification  of  any  amendments 
required  by  paragraph  (e)  of  this  section. 

(c)  Signature.  The  Notice  shall 
include  the  signature  of  the  appropriate 
officer  or  representative  of  the  Service 
that  is  either  transmitting  the  sound 
recordings  or  making  ephemeral 
phonorecords  of  sound  recordings 
under  statutory  license  or  doing  both. 
The  signature  shall  be  accompanied  by 
the  printed  or  typewritten  name  and  the 
title  of  the  person  signing  the  Notice 
and  by  the  date  of  the  signature. 

(d)  Filing  notices;  fees.  The  original 
and  three  copies  shall  be  filed  with  the 
Licensing  Division  of  the  Copyright 
Office  and  shall  be  accompanied  by  the 
filing  fee  set  forth  in  §  201.3(c)  of  this 
title.  Notices  shall  be  placed  in  the 
public  records  of  the  Licensing  Division. 
The  Notice  and  filing  fee  shall  be  sent 
to  the  Licensing  Division  at  either  the 
address  listed  on  the  form  obtained  from 
the  Copyright  Office  or  to:  Library  of 
Congress,  Copyright  Office,  Licensing 
Division,  101  Independence  Avenue, 
SE.,  Washington,  DC  20557-6400.  A 
Service  that,  on  or  after  July  1,  2004, 
shall  make  digital  transmissions  and/or 
ephemeral  phonorecords  of  sound 
recordings  under  statutory  license  shall 
file  a  Notice  of  Use  of  Sound  Recordings 
under  Statutory  License  with  the 
Licensing  Division  of  the  Copyright 
Office  prior  to  the  making  of  the  first 
ephemeral  phonorecord  of  the  sound 
recording  and  prior  to  the  first  digital 
transmission  of  the  sound  recording. 

(e)  Amendment.  A  Service  shall  file  a 
new  Notice  of  Use  of  Sound  Recordings 
under  Statutory  License  within  45  days 
after  any  of  the  information  contained  in 
the  Notice  on  file  has  changed,  and  shall 
indicate  in  the  space  provided  by  the 
Copyright  Office  that  the  Notice  is  an 
amended  filing.  The  Licensing  Division 
shall  retain  copies  of  all  prior  Notices 
filed  by  the  Service. 

§  370.3  Reports  of  use  of  sound 
recordings  under  statutory  license  for 
preexisting  subscription  services. 

(a)  General.  This  section  prescribes 
the  rules  for  the  maintenance  and 
delivery  of  reports  of  use  for  sound 
recordings  under  section  112(e)  or 
section  114(d)(2)  of  title  17  of  the 
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United  States  Code,  or  both,  by 
preexisting  subscription  services. 

(b)  Delivery.  Reports  of  Use  shall  be 
delivered  to  Collectives  that  are 
identified  in  the  records  of  the 
Licensing  Division  of  the  Copyright 
Office  as  having  been  designated  by 
determination  of  the  Copyright  Royalty 
Judges.  Reports  of  Use  shall  be  delivered 
on  or  before  the  forty-fifth  day  after  the 
close  of  each  month. 

(c)  Posting.  In  the  event  that  no 
Collective  is  designated  under  the 
statutory  license,  or  if  all  designated 
Collectives  have  terminated  collection 
and  distribution  operations,  a 
preexisting  subscription  service 
transmitting  sound  recordings  under 
statutory  license  shall  post  and  make 
available  online  its  Reports  of  Use. 
Preexisting  subscription  services  shall 
post  their  Reports  of  Use  online  on  or 
before  the  forty-fifth  day  after  the  close 
of  each  month,  and  continue  to  make 
them  available  thereafter  to  all  sound 
recording  copyright  owners  for  a  period 
of  90  days.  Preexisting  subscription 
services  may  require  use  of  passwords 
for  access  to  posted  Reports  of  Use,  but 
must  make  passwords  available  in  a 
timely  manner  and  free  of  charge  or 
other  restrictions.  Preexisting 
subscription  services  may  predicate 
provision  of  a  password  upon: 

(1)  Information  relating  to  identity, 
location  and  status  as  a  sound  recording 
copyright  owner;  and 

(2)  A  “click-wrap”  agreement  not  to 
use  information  in  the  Report  of  Use  for 
purposes  other  than  royalty  collection, 
royalty  distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  the  express 
consent  of  the  preexisting  subscription 
service  providing  the  Report  of  Use. 

(d)  Content.  A  “Report  of  Use  of 
Sound  Recordings  under  Statutory 
License”  shall  be  identified  as  such  by 
prominent  caption  or  heading,  and  shall 
include  a  preexisting  subscription 
service’s  “Intended  Playlists”  for  each 
channel  and  each  day  of  the  reported 
month.  The  “Intended  Playlists”  shall 
include  a  consecutive  listing  of  every 
recording  scheduled  to  be  transmitted, 
and  shall  contain  the  following 
information  in  the  following  order: 

(1)  The  name  of  the  preexisting 
subscription  service  or  entity; 

(2)  Tne  channel; 

(3)  The  sound  recording  title; 

(4)  The  featured  recording  artist, 
group,  or  orchestra; 

(5)  The  retail  album  title  (or,  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  the  name  of  the 
retail  album  identified  by  the 
preexisting  subscription  service  for 
purchase  of  the  sound  recording); 


(6)  The  marketing  label  of  the 
commercially  available  album  or  other 
product  on  which  the  sound  recording 
is  found; 

(7)  The  catalog  number; 

(8)  The  International  Standard 
Recording  Code  (ISRC)  embedded  in  the 
sound  recording,  where  available  and 
feasible; 

(9)  Where  available,  the  copyright 
owner  information  provided  in  the 
copyright  notice  on  the  retail  album  or 
other  product  [e.g.,  following  the 
symbol  (P),  that  is  the  letter  P  in  a  circle) 
or,  in  the  case  of  compilation  albums 
created  for  commercial  purposes,  in  the 
copyright  notice  for  the  individual 
sound  recording; 

(10)  The  date  of  transmission;  and 

(11)  The  time  of  transmission. 

(e)  Signature.  Reports  of  Use  shall 
include  a  signed  statement  by  the 
appropriate  officer  or  representative  of 
the  preexisting  subscription  service 
attesting,  under  penalty  of  perjury,  that 
the  information  contained  in  the  Report 
is  believed  to  be  accurate  and  is 
maintained  by  the  preexisting 
subscription  service  in  its  ordinary 
course  of  business.  The  signature  shall 
be  accompanied  by  the  printed  or 
typewritten  name  and  title  of  the  person 
signing  the  Report,  and  by  the  date  of 
signature. 

(f)  Format.  Reports  of  Use  should  be 
provided  on  a  standard  machine- 
readable  medium,  such  as  diskette, 
optical  disc,  or  magneto-optical  disc, 
and  should  conform  as  closely  as 
possible  to  the  following  specifications: 

(1)  ASCII  delimited  format,  using  pipe 
characters  as  delimiter,  with  no  headers 
or  footers; 

(2)  Carats  should  surround  strings; 

(3)  No  carats  should  surround  dates 
and  numbers; 

(4)  Dates  should  be  indicated  by:  MM/ 
DD/YYYY; 

(5)  Times  should  be  based  on  a  24- 
hour  clock:  HH:MM:SS; 

(6)  A  carriage  return  should  be  at  the 
end  of  each  line;  and 

(7)  All  data  for  one  record  should  be 
on  a  single  line. 

(g)  Confidentiality.  Copyright  owners, 
their  agents  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  and  determining 
‘compliance  with  statutory  license 
requirements,  without  express  consent 
of  the  preexisting  subscription  service 
providing  the  Report  of  Use. 

(h)  Documentation.  All  compulsory 
licensees  shall,  for  a  period  of  at  least 
three  years  fi'om  the  date  of  service  or 
posting  of  the  Report  of  Use,  keep  and 
retain  a  copy  of  the  Report  of  Use. 


§  370.4  Reports  of  use  of  sound 
recordings  under  statutory  license  for 
nonsubscription  transmission  services, 
preexisting  satellite  digital  audio  radio 
services,  new  subscription  services  and 
business  establishment  services. 

_  (a)  General.  This  section  prescribes 
rules  for  the  maintenance  and  delivery 
of  reports  of  use  of  sound  recordings 
under  section  112(e)  or  section  114(d)(2) 
of  title  17  of  the  United  States  Code,  or 
both,  by  nonsubscription  transmission 
services,  preexisting  satellite  digital 
audio  radio  services,  new  subscription 
services,  and  business  establishment 
services. 

(b)  Definitions.  (1)  Aggregate  Tuning 
Hours  are  the  total  hours  of 
programming  that  a  nonsubscription 
transmission  service,  preexisting 
satellite  digital  audio  radio  service,  new 
subscription  service  or  business 
establishment  service  has  transmitted 
during  the  reporting  period  identified  in 
paragraph  (d)(3)  of  this  section  to  all 
listeners  within  the  United  States  over 
the  relevant  channels  or  stations,  and 
ft-om  any  archived  programs,  that 
provide  audio  programming  consisting, 
in  whole  or  in  part,  of  eligible 
nonsubscription  service,  preexisting 
satellite  digital  audio  radio  service,  new 
subscription  service  or  business 
establishment  service  transmissions, 
less  the  actual  running  time  of  any 
sound  recordings  for  which  the  service 
has  obtained  direct  licenses  apart  from 
17  U.S.C.  114(d)(2)  or  which  do  not 
require  a  license  under  United  States 
copyright  law.  For  example,  if  a 
nonsubscription  transmission  service 
transmitted  one  hour  of  programming  to 
10  simultaneous  listeners,  the 
nonsubscription  transmission  service’s 
Aggregate  Tuning  Hours  would  equal 
10.  If  3  minutes  of  that  hour  consisted 
of  transmission  of  a  directly  licensed 
recording,  the  nonsubscription 
transmission  service’s  Aggregate  Tuning 
Hours  would  equal  9  hours  and  30 
minutes.  If  one  listener  listened  to  the 
transmission  of  a  nonsubscription 
transmission  service  for  10  hours  (and 
none  of  the  recordings  transmitted 
during  that  time  was  directly  licensed), 
the  nonsubscription  transmission 
service’s  Aggregate  Tuning  Hours  would 
equal  10. 

(2)  An  AM/FM  Webcast  is  a 
transmission  made  by  an  entity  that 
transmits  an  AM/FM  broadcast  signal 
over  a  digital  communications  network 
such  as  the  Internet,  regardless  of 
whether  the  transmission  is  made  by  the 
broadcaster  that  originates  the  AM/FM 
signal  or  by  a  third  party,  provided  that 
such  transmission  meets  the  applicable 
requirements  of  the  statutory  license  set 
forth  in  17  U.S.C.  114(d)(2). 
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(3)  A  performance  is  each  instance  in 
which  any  portion  of  a  sound  recording 
is  publicly  performed  to  a  Listener  by 
means  of  a  digital  audio  transmission  or 
retransmission  (e.g.,  the  delivery  of  any 
portion  of  a  single  track  from  a  compact 
disc  to  one  Listener)  but  excluding  the 
following: 

(i)  A  performance  of  a  sound 
recording  that  does  not  require  a  license 
(e.g.,  the  sound  recording  is  not 
copyrighted); 

fii)  A  performance  of  a  sound 
recording  for  which  the  service  has 
previously  obtained  a  license  from  the 
Copyright  Owner  of  such  sound 
recording:  aqd 

(iii)  An  incidental  performance  that 
both: 

(A)  Makes  no  more  than  incidental 
use  of  sound  recordings  including,  but 
not  limited  to,  brief  musical  transitions 
in  and  out  of  commercials  or  program 
segments,  brief  performances  during 
news,  talk  and  sports  programming, 
brief  background  performances  during 
disk  jockey  announcements,  brief 
performances  during  commercials  of 
sixty  seconds  or  less  in  duration,  or 
brief  performances  during  sporting  or 
other  public  events  and 

(B)  Other  than  ambient  music  that  is 
background  at  a  public  event,  does  not 
contain  an  entire  sound  recording  and 
does  not  feature  a  particular  sound 
recording  of  more  than  thirty  seconds 
(as  in  the  case  of  a  sound  recording  used 
as  a  theme  song). 

(4)  Play  frequency  is  the  number  of 
times  a  sound  recording  is  publicly 
performed  by  a  Service  during  the 
relevant  period,  without  respect  to  the 
number  of  listeners  receiving  the  sound 
recording.  If  a  particular  sound 
recording  is  transmitted  to  listeners  on 
a  particular  channel  or  program  only 
once  during  the  reporting  period,  then 
the  play  frequency  is  one.  If  the  sound 
recording  is  transmitted  10  times  during 
the  reporting  period,  then  the  play 
frequency  is  10. 

(c)  Delivery.  Reports  of  Use  shall  be 
delivered  to  Collectives  that  are 
identified  in  the  records  of  the 
Licensing  Division  of  the  Copyright 
Office  as  having  been  designated  by 
determination  of  the  Copyright  Royalty 
Judges.  Reports  of  Use  shall  be  delivered 
on  or  befoie  the  forty-fifth  day  after  the 
close  of  each  month. 

(d)  Report  of  Use.  (1)  Separate  reports 
not  required.  A  nonsubscription 
transmission  service,  preexisting 
satellite  digital  audio  radio  service  or  a 
new  subscription  service  that  transmits 
sound  recordings  pursuant  to  the 
statutory  license  set  forth  in  section 
114(d)(2)  of  title  17  of  the  United  States 
Code  and  makes  ephemeral 


phonorecords  of  sound  recordings 
pursuant  to  the  statutory  license  set 
forth  in  section  112(e)  of  title  17  of  the 
United  States  Code  need  not'maintain  a 
separate  Report  of  Use  for  each  statutory 
license  during  the  relevant  reporting 
periods. 

(2)  Content.  For  a  nonsubscription 
transmission  service,  preexisting 
satellite  digital  audio  radio  service,  new 
subscription  service  or  business 
establishment  service  that  transmits 
sound  recordings  pursuant  to  the 
statutory  license  set  forth  in  section 
114(d)(2)  of  title  17  of  the  United  States 
Code,  or  the  statutory  license  set  forth 
in  section  112(e)  of  title  17  of  the  United 
States  Code,  or  both,  each  Report  of  Use 
shall  contain  the  following  information, 
in  the  following  order,  for  each  sound 
recording  transmitted  during  the 
reporting  periods  identified  in 
paragraph  (d)(3)  of  this  section: 

(i)  The  name  of  the  nonsubscription 
transmission  service,  preexisting 
satellite  digital  audio  radio  service,  new 
subscription  service  or  business 
establishment  service  making  the 
transmissions,  including  the  name  of 
the  entity  filing  the  Report  of  Use,  if 
different; 

(ii)  The  category  transmission  code  for 
the  category  of  transmission  operated  by 
the  nonsubscription  transmission 
service,  preexisting  satellite  digital 
audio  radio  service,  new  subscription 
service  or  business  establishment 
service: 

(A)  For  eligible  nonsubscription 
transmissions  other  than  broadcast 
simulcasts  and  transmissions  of  non¬ 
music  programming; 

(B)  For  eligible  nonsubscription 
transmissions  of  broadcast  simulcast 
programming  not  reasonably  classified 
as  news,  talk,  sports  or  business 
programming: 

(C)  For  eligible  nonsubscription 
transmissions  of  non-music 
programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming: 

(D)  For  transmissions  other  than 
broadcast  simulcasts  and  transmissions 
of  non-music  programming  made  by  an 
eligible  new  subscription  service; 

(E)  For  transmissions  of  broadcast 
simulcast  programming  not  reasonably 
classified  as  news,  talk,  sports  or 
business  programming  made  by  an 
eligible  new  subscription  service; 

(F)  For  transmissions  of  non-music 
programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming  made  by  an  eligible  new 
subscription  service;  and 

(G)  For  eligible  transmissions  by  a 
business  establishment  service  making 
ephemeral  recordings; 


(iii)  The  featured  artist; 

(iv)  The  sound  recording  title; 

(v)  The  International  Standard 
Recording  Code  (ISRC)  or,  alternatively 
to  the  ISRC,  the: 

(A)  Album  title;  and 

(B)  Marketing  label; 

(vi)  For  a  nonsubcription  transmission 
service:  the  actual  total  performances  of 
the  sound  recording  during  the 
reporting  period. 

(vii)  For  a  preexisting  satellite  digital 
audio  radio  service,  a  new  subscription 
service  or  a  business  establishment 
service:  the  actual  total  performances  of 
the  sound  recording  during  the 
reporting  period  or,  alternatively,  the: 

(A)  Aggregate  Tuning  Hours; 

(B)  Channel  or  program  name;  and 

(C)  Play  frequency. 

(3)  Reporting  period.  A  Report  of  Use 
shall  be  prepared  for  each  calendar 
quarter  of  the  year. 

(4)  Signature.  Reports  of  Use  shall 
include  a  signed  statement  by  the 
appropriate  officer  or  representative  of 
the  service  attesting,  under  penalty  of 
perjury,  that  the  information  contained 
in  the  Report  is  believed  to  be  accurate 
and  is  maintained  by  the  service  in  its 
ordinary  course  of  business.  The 
signature  shall  be  accompanied  by  the 
printed  or  typewritten  name  and  the 
title  of  the  person  signing  the  Report, 
and  by  the  date  of  the  signature. 

(5)  Confidentiality.  Copyright  owners, 
their  agents  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  without  consent  of  the 
service  providing  the  Report  of  Use. 

(6)  Documentation.  A  Service  shall, 
for  a  period  of  at  least  three  years  from 
the  date  of  service  or  posting  of  a  Report 
of  Use,  keep  and  retain  a  copy  of  the 
Report  of  Use. 

(e)  Format  and  delivery.  (1)  Electronic 
format  only.  Reports  of  use  must  be 
maintained  and  delivered  in  electronic 
format  only,  as  prescribed  in  paragraphs 
(e)(2)  through  (8)  of  this  section.  A  hard 
copy  report  of  use  is  not  permissible. 

(2)  ASCII  text  file  delivery;  facilitation 
by  provision  of  spreadsheet  templates. 
All  report  of  use  data  files  must  be 
delivered  in  ASCII  format.  However,  to 
facilitate  such  delivery,  SoundExchange 
shall  post  and  maintain  on  its  Internet 
Web  site  a  template  for  creating  a  report 
of  use  using  Microsoft’s  Excel 
spreadsheet  and  Corel’s  Quattro  Pro 
spreadsheet  and  instruction  on  how  to 
convert  such  spreadsheets  to  ASCII  text 
files  that  conform  to  the  format 
specifications  set  forth  below.  Further, 
technical  support  and  cost  associated 
with  the  use  of  spreadsheets  is  the 
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responsibility  of  the  service  submitting 
the  report  of  use. 

(3)  Delivery  mechanism.  The  data 
contained  in  a  report  of  use  may  be 
delivered  by  File  Transfer  Protocol 
(FTP),  e-mail,  CD-ROM,  or  floppy 
diskette  according  to  the  following 
specifications: 

(i)  A  service  delivering  a  report  of  use 
via  FTP  must  obtain  a  username, 
password  and  delivery  instructions  from 
SoundExchange.  SoundExchange  shall 
maintain  on  a  publicly  available  portion 
of  its  Web  site  instructions  for  applying 
for  a  username,  password  and  delivery 
instructions.  SoundExchange  shall  have 
15  days  from  date  of  request  to  respond 
with  a  username,  password  and  delivery 
instructions. 

(ii)  A'  service  delivering  a  report  of  use 
via  e-mail  shall  append  the  report  as  an 
attachment  to  the  e-mail.  The  main  body 
of  the  e-mail  shall  identify: 

(A)  The  full  name  and  address  of  the 
service; 

(B)  The  contact  person’s  name, 
telephone  number  and  e-mail  address; 

(C)  The  start  and  end  date  of  the 
reporting  period; 

(D)  The  number  of  rows  in  the  data 
file.  If  the  report  of  use  is  a  file  using 
headers,  counting  of  the  rows  should 
begin  with  row  15.  If  the  report  of  use 

is  a  file  without  headers,  counting  of  the 
rows  should  begin  with  row  1;  and 

(E)  The  name  of  the'  file  attached. 

(iii)  A  service  delivering  a  report  of 
use  via  CD-ROM  must  compress  the 
reporting  data  to  fit  onto  a  single  CD- 
ROM  per  reporting  period.  Each  CD- 
ROM  shall  be  submitted  with  a  cover 
letter  identifying: 

(A)  The  full  name  and  address  of  the 
service; 

(B)  The  contact  person’s  name, 
telephone  number  and  e-mail  address; 

(C)  The  start  and  end  date  of  the 
reporting  period; 

(D)  The  number  of  rows  in  the  data 
file.  If  the  report  of  use  is  a  file  using 
headers,  counting  of  the  rows  should 
begin  with  row  15.  If  the  report  of  use 

is  a  file  without  headers,  counting  of  the 
rows  should  begin  with  row  1;  and 

(E)  The  name  of  the  file  attached. 

(iv)  A  service  delivering  a  report  of 
use  via  floppy  diskette  must  compress 
the  reporting  data  to  fit  onto  a  single 
floppy  diskette  per  reporting  period. 
Each  floppy  diskette  must  measure  3.5 
inches  in  diameter  and  be  formatted 
using  MS/DOS.  Each  floppy  diskette 
shall  be  submitted  with  a  cover  letter 
identifying: 

(A)  The  full  name  and  address  of  the 
service; 

(B)  The  contact  person’s  name, 
telephone  number  and  e-mail  address; 

(C)  The  start  and  end  date  of  the 
reporting  period; 


(D)  The  number  of  rows  in  the  data 
file.  If  the  report  of  use  is  a  file  using 
headers,  counting  of  the  rows  should 
begin  with  row  15.  If  the  report  of  use 
is  a  file  without  headers,  the  counting 
of  the  rows  should  begin  with  row  1 ; 
and 

(E)  The  name  of  the  file  attached. 

(4)  Delivery  address.  Reports  of  use 
shall  be  delivered  to  SoundExchange  at 
the  following  address:  SoundExchange, 
Inc.,  1121  14th  Street,  NW.,  Suite  700, 
Washington,  DC  20005;  (Phone)  (202) 
640-5858;  (Facsimile)  (202)  640-5859;, 
(E-mail)  info@soundexchange.com. 
SoundExchange  shall  forward  electronic 
copies  of  these  reports  of  use  to  all  other 
collectives  defined  in  this  section. 

(5)  File  naming.  Each  data  file 
contained  in  a  report  of  use  must  be 
given  a  name  by  the  service  followed  by 
the  start  and  end  date  of  the  reporting 
period.  The  start  and  end  date  must  be 
separated  by  a  dash  and  in  the  format 
of  day,  month  and  year  (YYYYMMDD). 
Each  file  name  must  end  with  the  file 
type  extension  of  “.txt”.  (Example: 
AcmeMusicCo20050101-20050331.txt). 

(6)  File  type  and  compression,  (i)  All 
data  files  must  be  in  ASCII  format. 

(ii)  A  report  of  use  must  be 
compressed  in  one  of  the  following 
zipped  formats: 

(A)  .zip — generated  using  utilities 
such  as  WinZip  and/or  UNIX  zip 
command: 

(B)  .Z — generated  using  UNIX 
compress  command;  or 

(C)  .gz — generated  using  UNIX  gzip 
command. 

(iii)  Zipped  files  shall  be  named  in  the 
same  fashion  as  described  in  paragraph 
(e)(5)  of  this  section,  except  that  such 
zipped  files  shall  use  the  applicable  file 
extension  compression  name  described 
in  this  paragraph  (e)(6). 

(7)  Files  with  headers,  (i)  If  a  service 
elects  to  submit  files  with  headers,  the  • 
following  elements,  in  order,  must 
occupy  the  first  14  rows  of  a  report  of 
use: 

(A)  Name  of  service; 

(B)  Name  of  contact  person; 

(C)  Street  address  of  the  service; 

(D)  City,  state  and  zip  code  of  the 
service; 

(E)  Telephone  number  of  the  contact 
person; 

(F)  E-mail  address  of  the  contact 
person; 

(G)  Start  of  the  reporting  period 
(YYYYMMDD): 

(H)  End  of  the  reporting  period 
(YYYYMMDD): 

(I)  Report  generation  date 
(YYYYMMDD): 

(J)  Number  of  rows  in  data  file, 
beginning  with  15th  row; 

(K)  Text  indicator  character; 


(L)  Field  delimiter  character;^ 

(M)  Blank  line;  and 

(N)  Report  headers  (Featured  Artist, 
Sound  Recording  Title,  etc.). 

(ii)  Each  of  the  rows  described  in 
paragraphs  (e)(7)(i)(A)  through  (F)  of 
this  section  must  not  exceed  255 
alphanumeric  characters.  Each  of  the 
rows  described  in  paragraphs  (e)(7)(i)(G) 
through  (I)  of  this  section  should  not 
exceed  eight  alphanumeric  characters. 

(iii)  Data  text  fields,  as  required  by 
paragraph  (d)  of  this  section,  begin  on 
row  15  of  a  report  of  use  with  headers. 

A  carriage  return  must  be  at  the  end  of 
each  row  thereafter.  Abbreviations 
within  data  fields  are  not  permitted. 

(iv)  The  text  indicator  character  must 
be  unique  and  must  never  be  found  in 
the  report’s  data  content. 

(v)  The  field  delimiter  character  must 
be  unique  and  must  never  be  found  in 
the  report’s  data  content.  Delimiters 
must  be  used  even  when  certain 
elements  are  not  being  reported;  in  such 
case,  the  service  must  denote  the  blank 
data  field  with  a  delimiter  in  the  order 
in  which  it  would  have  appeared. 

(8)  Files  without  headers.  If  a  service 
elects  to  submit  files  without  headers, 
the  following  format  requirements  must 
be  met: 

(i)  ASCII  delimited  format,  using  pipe 
(|)  characters  as  delimiters,  with  no 
headers  or  footers: 

(ii)  Carats  (a)  should  surround  strings; 

(iii)  No  carats  (a)  should  surround 
dates  and  numbers; 

(iv)  A  carriage  return  must  be  at  the 
end  of  each  line; 

(v)  All  data  for  one  record  must  be  on 
a  single  line;  and 

(vi)  Abbreviations  within  data  fields 
are  not  permitted. 

§  370.5  Designated  collection  and 
distribution  organizations  for  reports  of  use 
of  sound  recordings  under  statutory 
license. 

(a)  General.  This  section  prescribes 
rules  under  which  reports  of  use  shall 
be  collected  and  distributed  under 
section  114(f)  of  title  17  of  the  United 
States  Code,  and  under  which  reports  of 
such  use  shall  be  kept  and  made 
available. 

(b)  Notice  of  Designation  as  Collective 
under  Statutory  License.  A  Collective 
shall  file  with  the  Licensing  Division  of 
the  Copyright  Office  and  post  and  make 
available  online  a  “Notice  of 
Designation  as  Collective  under 
Statutory  License,”  which  shall  be 
identified  as  such  by  prominent  caption 
or  heading,  and  shall  contain  the 
following  information: 

(1)  The  Collective  name,  address, 
telephone  number  and  facsimile 
number; 
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(2)  A  statement  that  the  Collective  has 
been  designated  for  collection  and 
distribution  of  performance  royalties 
under  statutory  license  for  digital 
transmission  of  sound  recordings;  and 

(3)  Information  on  how  to  gain  access 
to  the  online  Web  site  or  home  page  of 
the  Collective,  where  information  may 
be  posted  under  this  part  concerning  the 
use  of  sound  recordings  under  statutory 
license.  The  address  of  the  Licensing 
Division  is:  Library  of  Congress, 
Copyright  Office,  Licensing  Division, 

101  Independence  Avenue,  SE., 
Washington,  DC  20557-6400. 

(c)  Annual  Report.  The  Collective  will 
post  and  make  available  online,  for  the 
duration  of  one  year,  an  Annual  Report 
on  how  the  Collective  operates,  how 
royalties  cu«  collected  and  distributed, 
and  what  the  Collective  spent  that  fiscal 
year  on  administrative  expenses. 

(d)  Inspection  of  Reports  of  Use  by 
copyright  owners.  The  Collective  shall 
make  copies  of  the  Reports  of  Use  for 
the  preceding  three  years  available  for 
inspection  by  any  sound  recording 
copyright  owner,  without  charge,  during 
normal  office  hours  upon  reasonable 
notice.  The  Collective  shall  predicate 
inspection  of  Reports  of  Use  upon 
information  relating  to  identity,  location 
and  status  as  a  sound  recording 
copyright  owner,  and  the  copyright 
owner’s  written  agreement  not  to  utilize 
the  information  for  purposes  other  than 
royalty  collection  and  distribution,  and 
determining  compliance  with  statutory 
license  requirements,  without  express 
consent  of  the  Service  providing  the 
Report  of  Use.  The  Collective  shall 
render  its  best  efforts  to  locate  copyright 
owners  in  order  to  make  available 
reports  of  use,  and  such  efforts  shall 
include  searches  in  Copyright  Office 
public  records  and  published  directories 
of  sound  recording  copyright  owners. 

(e)  Confidentiality.  Copjrright  owners, 
their  agents,  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  express  consent 
of  the  Service  providing  the  Report  of 
Use. 

(f)  Termination  and  dissolution.  If  a 
Collective  terminates  its  collection  and 
distribution  operations  prior  to  the  close 
of  its  term  of  designation,  the  Collective 
shall  notify  the  Licensing  Division  of 
the  Copyright  Office,  the  Copyright 
Royalty  Board  and  all  Services 
transmitting  sound  recordings  under 
statutory  license,  by  certified  or 
registered  mail.  The  dissolving 
Collective  shall  provide  each  such 


Service  with  information  identifying  the 
copyright  owners  it  has  served. 

Dated:  December  23,  2008. 

Stanley  C.  Wisniewski, 

Copyright  Royalty  Judge. 

[FR  Doc.  E8-30976  Filed  12-29-08;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  233,  261,  262,  263,  264, 
265,  and  266 

Freedom  of  Information  Act 

agency:  Postal  Service^''^. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  amend  its  regulations  relating  to 
records  and  information  management. 
The  proposed  revisions  contain,  in  part, 
new  provisions  to  comply  with 
Executive  Order  (EO)  13,392,  entitled 
“Improving  Agency  Disclosure  of 
Information.” 

DATES:  Comments  must  be  received  by 
January  29,  2009. 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to  the  Manager,  Records 
Office,  U.  S.  Postal  Service,  475  L’Enfant 
Plaza,  SW.,  Room  5821,  Washington,  DC 
20260.  Copies  of  all  written  comments 
will  be  available  at  this  address  for 
public  inspection  and  photocopying 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Eyre,  Manager,  Records  Office,  202- 
268-2608. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  proposing  to  remove  §  233.3 
(h)(4)  from  Title  39  Code  of  Federal 
Regulations.  The  current  regulation 
provides  an  8-year  retention  period  for 
files  and  records  pertaining  to  mail 
covers.  The  Postal  Service  proposes  to 
remove  §  233.3(h)(4)  because  the 
retention  periods  for  files  and  records 
are  already  in  the  records  retention 
schedule  for  the  Postal  Service. 
Furthermore,  USPS  System  of  Records 
700.100 — Mail  Cover  Program  Records, 
contains  procedures  for  record  storage, 
retrieval,  safeguards,  and  disposal  of 
mail  cover  records  and  information. 

Records  and  Information  Management 
(Parts  261-264) 

The  Postal  Service  proposes  to  revise 
parts  261-264  concerning  Postal  Service 
records  and  information  management 
for  administrative  purposes,  to  clarify 
existing  text,  and  to  update  and  add 
definitions. 


Release  of  Information  (Part  265) 

The  Postal  Service  proposes  to  revise 
part  265,  release  of  information,  for 
administrative  purposes,  to  clarify 
existing  text,  and  to  comply  with 
provisions  of  EO  13,392.  The  EO 
requires,  in  part,  that  the  Postal  Service 
name  a  chief  Freedom  of  Information 
Act  officer,  establish  one  or  more 
requester  service  center (s),  and  name 
public  liaisons.  The  Postal  Service  also 
made  changes  to  update  computer 
search  fees  incurred  in  processing 
records  requests.  We  amended  the 
computer  search  fees  to  reflect  changes 
in  the  actual  direct  cost  of  retrieval, 
including  computer  search  time  and 
personnel  costs.  Computer  search  fees 
are  subject  to  periodic  revision,  and 
have  not  been  updated  since  September 
2003.  The  new  computer  search  fees  are 
based  on  current  industry  standards  and 
Postal  Service  salary  schedules. 

Privacy  Information  (Part  266) 

The  Postal  Service  proposes  to  revise 
part  266,  privacy  of  information,  for 
administrative  purposes,  to  clarify 
existing  text,  and  to  update  definitions. 

List  of  Subjects 

39  CFR  Part  233 

Administrative  practice  and 
procedure.  Banks,  Banking,  Credit, 
Crime,  Infants  and  children.  Law 
enforcement.  Penalties,  Privacy, 

Seizures  and  forfeitures. 

39  CFR  Part  261 
Archives  and  records. 

39  CFR  Parts  262  and  263 
Archives  and  records. 

39  CFR  Part  264 

Archives  and  records.  Security 
measures. 

39  CFR  Part  265 
Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information,  Government  employees. 

39  CFR  Part  266 
Privacy. 

For  the  reasons  stated  in  the 
preamble,  the  Postal  Service  proposes  to 
amend  39  CFR  chapter  I  as  follows: 

PART  233— INSPECTION  SERVICE 
AUTHORITY  . 

1.  The  authority  citation  for  part  233 
continues  to  read: 

Authority;  39  U.S.C.  101, 102,  202,  204, 
401, 402, 403,  404,  406,  410,  411,  1003, 
3005(e)(1);  12  U.S.C.  3401-3422;  18  U.S.C. 
981,  1956,  1957,  2254,  3061;  21  U.S.C. 881; 
Omnibus  Budget  Reconciliation  Act  of  1996, 
sec.  662  (Pub.  L.  No.  104-208). 
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§233.3  [Amended] 

2.  lo  §  233.3,  remove  paragraph  (h)(4).  , 

PART  261— RECORDS  AND 
INFORMATION  MANAGEMENT 

3.  Revise  part  261  to  read  as  follows: 

PART  261— RECORDS  AND 
INFORMATION  MANAGEMENT 

Sec. 

261.1  Purpose  and  scope. 

261.2  Authority. 

261.3  Policy. 

261.4  Responsibility. 

Authority:  39  U.S.C.  401. 

§  261 .1  Purpose  and  scope. 

In  accordance  with  39  U.S.C.  410,  the 
Postal  Service  is  not  subject  to  the 
provisions  of  the  Federal  Records  Act  of 
1950,  or  any  of  its  supporting 
regulations  that  provide  for  the  conduct 
of  records  management  in  Federal 
agencies.  The  objective  of  parts  261 
through  268  is  to  provide  the  basis  for 
a  Postal  Service-wide  records  and 
information  management  program 
affecting  all  organizational  components 
having  the  custody  of  any  form  of 
information  and  records. 

§  261 .2  Authority. 

(a)  39  U.S.C.  401(5)  states  that  the 
Postal  Service  has  the  power  to  acquire 
property  it  deems  necessary  or 
convenient  in  the  transaction  of  its 
business  and  to  hold,  maintain,  sell, 
lease,  or  otherwise  dispose  of  such 
property. 

(b)  39  CFR  262.2  assigns  to  the  Postal 
Service  Records  Office,  located  under 
the  Privacy  Office,  responsibility  for  the 
retention,  security,  and  privacy  of  Postal 
Service  records  and  the  power  to 
authorize  the  disclosure  of  such  records 
and  to  order  their  disposal  by 
destruction  or  transfer.  Included  is  the 
authority  to  issue  records  management 
policy  and  to  delegate  or  take 
appropriate  action  if  that  policy  is  not 
adhered  to'or  if  questions  of 
interpretation  of  procedure  arise. 

§261.3  Policy. 

It  is  the  policy  of  the  Postal  Service:  , 

(a)  To,  as  appropriate,  create, 
preserve,  protect  and  disclose  records 
which  contain  adequate  and  proper 
documentation  of  the  organization, 
functions,  policies,  decisions, 
operations,  procedures,  activities,,  and 
transactions  of  the  Postal  Service. 

(b)  To  reduce  to  an  absolute  minimum 
the  records  holdings  of  the  Postal 
Service  by  strict  adherence  to 
established  records  retention  schedules. 


§  261 .4  Responsibility. 

(a)  The  Chief  Freedom  of  Information 
Act  (FOIA)  Officer.  The  Vice  President 
and  Consumer  Advocate  is  designated 
as  the  Chief  FOIA  Officer  and  is 
responsible  for  the  following: 

(1)  Overseeing  Postal  Service 
compliance  with  the  FOIA. 

(2)  Making  recommendations  to  the 
Postmaster  General  regarding  the  Postal 
Service’s  FOIA  program. 

(3)  Monitoring  and  reporting  on  FOIA 
implementation  and  performance  for  the 
Postal  Service. 

(b)  The  Chief  Privacy  Officer,  under 
the  Vice  President  and  Consumer 
Advocate,  is  responsible  for 
administering  records  and  information 
management  policies  and  for  the 
compliance  of  all  handbooks,  directives, 
and  instructions  in  support  of  this 
policy. 

(c)  The  Manager,  Records  Office, 
under  the  Privacy  Office,  administers 
the  Postal  Service  release  of  information 
and  privacy  of  information  programs 
with  the  assistance  of  FOIA 
coordinators  in  Headquarters 
departments  and  the  Consumer  Affairs 
function  of  area  and  district  offices. 

(d)  Freedom  of  Information  Act  Public 
Liaisons  are  responsible  for  the 
following: 

(1)  Managing  FOIA  Requester  Service 
Centers  (RSCs). 

(2)  Receiving  concerns  of  requesters 
about  the  service  provided  by  the  FOIA 
RSC  following  an  initial  response. 

(3)  Ensuring  a  service-oriented 
response  to  requests  and  FOIA-related 
inquiries. 

(4)  Reporting  to  the  Chief  FOIA 
Officer  on  their  activities. 

(e)  Freedom  of  Information  Act 
Requester  Service  Centers.  The  FOIA 
Requester  Service  Centers  are 
responsible  for  the  following: 

(1)  Facilitating  communication 
between  the  Postal  Service  and  FOIA 
requesters. 

[2]  Providing  information  to 
requesters  concerning  the  status  of  FOIA 
requests  and  information  about 
responses  to  such  requests. 

(i)  Freedom  of  Information  Act 
Coordinator.  The  FOIA  Coordinator, 
which  is  an  ad  hoc  position  located 
within  each  Headquarters  department, 
area,  and  district  office,  is  responsible 
for  the  following: 

(1)  Coordinating  FOIA  requests 
referred  to  or  received  by  their 
functional  or  geographical  area. 

(2)  Providing  procedural  guidance, 
upon  request,  to  records  custodians. 

(3)  Assisting  the  Manager  of  the 
Records  Office  with  national  records 
management  activities,  such  as  annual 
reporting  of  local  FOIA  and  Privacy  Act 
activities. 


(g)  Records  Custodians  are 
responsible  for  ensuring  that  records 
within  their  facilities  or  organizations 
are  managed  according  to  Postal  Service 
policies.  Vice  presidents  or  their 
designees  are  the  custodians  of  records 
maintained  at  Headquarters.  In  the  field, 
the  records  custodian  is  the  head  of  a 
Postal  Service  facility  such  as  an  area, 
district.  Post  Office'*''^,  or  other  Postal 
Service  installation  or  designee  that 
maintains  Postal  Service  records.  Senior 
medical  personnel  are  the  custodians  of 
restricted  medical  records  maintained 
within  Postal  Service  facilities.  The 
Custodian  of  Employee  Assistance 
Program  (EAP)  records  is  the  Postal 
Service  counselor,  a  supplier,  or  the 
public  health  service,  whichever 
provided  the  services. 

(h)  Postal  Service  managers  are 
responsible  for  administering  records 
and  information  management  policies 
and  for  complying  with  all  handbooks, 
directives,  and  instructions  in  support 
of  this  policy. 

4.  Revise  part  262  to  read  as  follows: 

PART  262— RECORDS  AND 
INFORMATION  MANAGEMENT 
DEFINITIONS 

Sec. 

262.1  Purpose  and  scope. 

262.2  Officials. 

262.3  Information. 

262.4  Records. 

262.5  Systems  (Privacy). 

262.6  Retention  and  disposal. 

262.7  Non-records. 

Authority:  5  U.S.C.  552,  552a:  39  U.S.C. 
401 

§  262.1  Purpose  and  scope. 

This  part  contains  the  official 
definition  of  those  basic  records  and 
information  management  terms  that  are 
ft’equently  used  throughout  Postal 
Service  regulations  and  directives. 

§262.2  Officials. 

(a)  Chief  Privacy  Officer.  The  Chief 
Privacy  Officer  (CPO)  is  responsible  for 
the  issuance  of  policy  on  the  protection 
of  privacy  and  the  release  of  Postal 
Service  records  with  the  power  to 
authorize  the  disclosure  of  such  records 
and  to  delegate  or  take  appropriate 
action  if  that  policy  is  not  adhered  to  or 
if  questions  of  interpretation  or 
procedure  arise.  The  CPO  directs  the 
activities  of  the  Privacy  Office  and  the 
Records  Office. 

(b)  Manager,  Records  Office.  The 
Manager,  Records  Office,  manages  the 
Records  Office,  and  is  responsible  for 
establishing  procedures  and  guidelines 
to  ensure  that  record  management 
practices  are  in  compliance  with  the 
Privacy  Act  and  FOIA.  The  Manager, 
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Records  Office,  may  also  delegate  or 
take  appropriate  action  if  policies  are 
not  adhered  to  or  if  questions  of 
interpretation  or  procedures  eirise. 

(c)  Records  Custodian.  The 
postmaster  or  other  head  of  a  facility, 
such  as  an  area  vice  president,  district 
manager,  or  head  of  a  postal  installation 
or  department,  who  maintains  Postal 
Service  records.  Vice  presidents  are  the 
custodians  of  records  maintained  at 
Headquarters.  Senior  medical  personnel 
are  the  custodians  of  restricted  medical 
records  maintained  within  postal 
facilities. 

(d)  Manager,  Corporate  Information 
Security  Office.  The  Manager,  Corporate 
Information  Security  Office,  is 
responsible  for  the  following: 

(1)  Ensuring  compliance  with 
information  security  policies,  including 
the  protection  of  information  resources 
containing  customer,  employee,  or  other 
individuals’  information. 

(2)  Safeguarding  and  disposing  of 
electronic  records  (including  e-mails) 
that  are  maintained  in  information 
systems,  including  those  that  are  subject 
to  legal  holds. 

(3)  Serving  as  the  central  contact  for 
information  security  issues  and 
providing  security  consultations  as 
requested. 

(e)  Records  Office.  The  Records  Office 
is  responsible  for  the  issuance  of  policy 
on  the  maintenance  and  disposition  of 
Postal  Service  records  and  information, 
and  to  delegate  or  take  appropriate 
action  if  such  policy  is  not  adhered  to 
or  if  questions  of  interpretation  or 
procedure  arise. 

§  262.3  Information. 

Data  combined  with  the  knowledge  of 
its  context  and  having  the  potential  to 
serve  a  Postal  Service  use.  The  Postal 
Service  uses  four  designations  for  such 
records:  Sensitive,  critical,  classified, 
and  vital. 

(a)  Sensitive  information.  Records 
identified  by  the  Postal  Service  as 
personal  and  business  information 
which  need  assurance  for 
confidentiality  and  integrity. 

(b)  Critical  information.  Records  that 
must  be  available  in  order  for  the  Postal 
Service  to  effectively  perform  its 
mission  and  meet  legally  assigned 
responsibilities  and  for  which  special 
precautions  are  taken  to  ensure 
accuracy,  relevance,  timeliness,  and 
completeness. 

(c)  Classified  information.  Records 
that  contain  information  about  national 
defense  and  foreign  relations  that  have 
been  determined  under  relevant 
executive  orders  to  require  protection 
against  unauthorized  disclosure. 
Classified  records  in  the  custody  of  the 


Postal  Service  are  managed  by  the 
Inspection  Service. 

(d)  Vital  information.  Records  that 
must  be  available  in  the  event  of  an 
emergency  in  order  to  ensure  the 
continuity  of  Postal  Service  operations 
and  the  preservation  of  the  rights  and 
interest  of  the  Postal  Service,  its 
employees,  suppliers,  and  customers. 
Loss  of  or  damage  to  these  records 
means  the  Postal  Service  would  not  be 
able  to  re-establish  normal  business 
operations. 

§  262.4  Records. 

Recorded  information,  regardless  of 
media,  format,  or  physical 
characteristics,  including  electronic 
data,  developed  or  received  by  the 
Postal  Service  in  connection  with  the 
transaction  of  its  business  and  retained 
in  its  custody;  for  machine-readable 
records,  a  collection  of  logically  related 
data  treated  as  a  unit. 

(a)  Active  record — Information  that  is 
used  for  conducting  current  business. 

(b)  Inactive  record — Information  that 
is  not  used  for  conducting  current 
business,  but  for  which  the  retention 
period  has  not  yet  expired. 

(c)  Permanent  record — A  record 
determined  as  having  sufficient 
historical  or  other  value  to  warrant 
continued  preservation.  All  other 
records  are  considered  temporeu'y  and 
must  be  scheduled  for  disposal. 

(d)  Temporary  record — A  record 
determined  to  have  insufficient  value 
(on  the  basis  of  current  standards)  to 
warrant  its  permanent  preservation. 

(1)  Emergency  operating  records. 
Certain  vital  records  necessary  to 
support  essential  functions  of  the  Postal 
Service  during  and  immediately 
following  a  national  emergency. 

(2)  flights  and  interest  records.  Certain 
vital  records  maintained  to  ensure  the 
preservation  of  the  rights  and  interests 
of  the  Postal  Service,  its  employees, 
contractors,  and  customers. 

§  262.5  Systems  (Privacy). 

(a)  Privacy  Act  system  of  records.  A 
Postal  Service  system  containing 
information  about  individuals, 
including  mailing  lists,  from  which 
information  is  retrieved  by  the  name  of 
an  individual  or  by  some  identifying 
number  or  symbol  assigned  to  the 
individual,  such  as  a  Social  Secvuity 
Account  Number. 

(b)  Individual  (record  subject). 
Individual  consumer,  employee,  or 
other  individual.  Does  not  include  sole 
proprietorships,  partnerships,  or 
corporations.  A  business  firm  identified 
by  the  name  of  one  or  more  persons  is 
not  an  individual. 

(c)  Computer  matching  program.  A 
“matching  program,”  as  defined  in  the 


Privacy  Act,  5  U.S.C.  552a(a)(8),  is 
subject  to  the  matching  provisions  of  the 
Act,  published  guidance  of  the  Office  of 
Management  and  Budget,  and  these 
regulations.  The  term  “matching 
program”  includes  any  computerized 
comparison  of: 

(1)  A  Postal  Service  automated  system 
of  records  with  an  automated  system  of 
records  of  another  Federal  agency,  or 
with  non-Federal  records,  for  the 
purpose  of: 

(1)  Establishing  or  verifying  the 
eligibility  of,  or  continuing  compliance 
with  statutory  and  regulatory 
requirements  by,  applicants  for, 
recipients  or  beneficiaries  of, 
participants  in,  or  providers  of  services 
with  respect  to  cash  or  in-kind 
assistance  or  payments  under  Federal 
benefit  programs,  or 

(ii)  Recouping  payments  or 
delinquent  debts  under  such  Federal 
benefit  programs. 

(2)  A  Postal  Service  automated 
personnel  or  payroll  system  of  records 
with  another  automated  personnel  or 
payroll  system  of  records  of  the  Postal 
Service  or  other  Federal  agency  or  with 
non-Federal  records. 

(d)  Other  computer  matching 
activities.  (1)  The  following  kinds  of 
computer  matches  are  specifically 
excluded  from  the  term  “matching 
program”: 

(1)  Statistical  matches  whose  purpose 
is  solely  to  produce  aggregate  data 
stripped  of  personal  identifiers. 

(ii)  Statistical  matches  whose  purpose 
is  in  support  of  any  research  or 
statistical  project. 

(iii)  Law  enforcement  investigative 
matches  whose  purpose  is  to  gather 
evidence  against  a  named  person  or 
persons  in  an  existing  investigation. 

(iv)  Tax  administration  matches. 

(v)  Routine  administrative  matches 
using  Federal  personnel  records, 
provided  that  the  purpose  is  not  to  take 
any  adverse  action  against  an 
individual. 

(vi)  Internal  matches  using  only 
records  from  Postal  Service  systems  of 
records,  provided  that  the  purpose  is 
not  to  take  any  adverse  action  against 
any  individual. 

(vii)  Matches  performed  for  security 
clearance  background  checks  or  for 
foreign  counterintelligence. 

(2)  Although  these  and  other 
matching  activities  that  fall  outside  the 
definition  of  “matching  program”  are 
not  subject  to  the  matching  provisions 
of  the  Privacy  Act  or  OMB  guidance, 
other  provisions  of  the  Act  and  of  these 
regulations  may  be  applicable.  No 
matching  program  or  other  matching 
activity  may  be  conducted  without  the 
prior  approval  of  the  Records  Office. 
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§262.6  Retention  and  disposal. 

(a)  Records  control  schedule.  A 
directive  describing  records  series  that 
are  maintained  by  components  of  the 
Postal  Service.  It  provides  maintenance, 
retention,  transfer,  and  disposal 
instructions  for  each  series  listed,  and 
serves  as  the  authority  for  postal 
officials  to  implement  such  instructions. 

(b)  Disposal  (records).  The  permanent 
removal  of  records  or  information  from 
Postal  Service  custody,  fncluded  are  the 
following: 

(1)  Transferring  to  the  National 
Archives. 

(2)  Donating  to  the  Smithsonian 
Institution,  local  museums,  or  historical 
societies. 

(3)  Selling  as  waste  material. 

(4)  Discarding. 

(5)  Physically  destroying. 

(c)  Retention  period.  The  authorized 
length  of  time  that  a  records  series  must 
be  kept  before  its  disposal.  The  period 
is  usually  stated  in  terms  of  months  or 
years,  but  sometimes  is  expressed  as 
contingent  upon  the  occurrence  of  an 
event.  Usually  the  retention  period 
refers  to  the  period  of  time  between  the 
creation  of  a  series  and  its  authorized 
disposal  date,  however,  in  some  cases  it 
refers  to  the  length  of  time  between  the 
cutoff  point  and  the  disposal  date. 

§  262.7  Non-records. 

(a)  Non-record  material.  Includes 
blank  forms  and  surplus  publications, 
handbooks,  circulars,  bulletins, 
announcements,  and  other  directives  as 
well  as  any  material  not  directly 
associated  with  the  transaction  of  Postal 
Service  business. 

(b)  Personal  papers.  Those  materials 
created  or  received  during  an 
individual’s  period  of  employment  with 
the  Postal  Service  that  are  of  a  purely 
private  or  nonofficial  character,  or  that 
were  neither  created  nor  received  in 
connection  with  Postal  Service 
business. 

5.  Revise  part  263  to  read  as  follows: 

PART  263— RECORDS  RETENTION 
AND  DISPOSITION 

Sec. 

263.1  Purpose  and  scope. 

263.2  Policy. 

263.3  Responsibility. 

263.4  Records  disposal. 

263.5  Inquiries. 

Authority:  39  U.S.C.  401. 

§263.1  Purpose  and  scope. 

This  part  contains  the  policy  and 
general  regulations  pertaining  to  the 
retention  and  disposition  of  records  and 
information  throughout  all 
organizational  levels  and  components. 


§263.2  Policy. 

It  is  the  policy  of  the  Postal  Service 
to  establish  and  maintain  schedules 
specifying  the  retention  periods 
required  for  all  official  and  duplicate 
record  copies.  Furthermore,  it  is  the 
policy  that  all  duplicate  record  copies 
and  non-record  material  will  be 
disposed  of  as  soon  as  they  have  served 
their  purpose. 

§  263.3  Responsibility. 

(a)  Records  Office.  The  Records  Office 
has  the  responsibility  for  providing  for 
the  establishment  of  retention  schedules 
and  has  the  authority  to  approve  them. 
Furthermore,  that  office  has  the 
authority  to  dispose  of  Postal  Service 
records  hy  transfer  or  destruction.  , 

(b)  Records  Custodians.  Records 
Custodians  are  responsible  for  the 
retention  and  prompt  disposal  of 
records  in  their  custody  and  for 
delegating,  in  writing,  persons  to 
perform  these  duties. 

§263.4  Records  disposal. 

All  disposal  of  records  containing 
sensitive  information,  i.e.,  transfers  to 
records  storage  centers,  destruction, 
transfers  external  to  the  Postal  Service, 
and  maintenance  of  accounting  records 
regarding  such  disposal,  must  be 
accomplished  in  accordance  with 
procedures  issued  by  the  Records 
Office. 

§263.5  Inquiries. 

Inquiries  regarding  records 
maintenance  and  disposition  should  be 
directed  to  the  Manager,  Records  Office, 
U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW.,  Washington,  DC  20260,  or  by 
telephone  at  (202)  268-2608. 

6.  Revise  part  264  to  read  as  follows: 

PART  264— VITAL  RECORDS 

Sec. 

264.1  Purpose  and  scope. 

264.2  Policy. 

264.3  Responsibility. 

264.4  Vital  Records  Program. 

Authority:  39  U.S.C.  401. 

§264.1  Purpose  and  scope. 

Certain  records  are  critical  to  the 
continuity  of  Postal  Service  operations 
or  to  the  preservation  of  the  rights  and 
interests  of  the  Postal  Service,  its 
employees,  contractors,  or  customers. 

To  ensure  that  these  records  are 
available  when  needed,  specific  controls 
are  required  which  affect  all 
organizational  components  having  the 
custody  of  records  defined  as  being 
“vital.” 

§264.2  Policy. 

It  is  the  policy  of  the  Postal  Service 
to  ensure  the  availability  of  all  records 


considered  critical  to  the  continuity  of 
its  operations  and  the  preservation  of 
the  rights  and  interests  of  the  Postal 
Service,  its  employees,  contractors,  and 
customers.  Vital  records  shall  be 
routinely  maintained  at  predesignated 
off-site  locations  to  ensure  their 
availability  when  needed  by 
management  and  operating  personnel. 

§264.3  Responsibility. 

(a)  Manager,  Records  Office.  The 
Manager,  Records  Office,  is  responsible 
for  categorizing  records  as  vital,  and  in 
conjunction  with  the  Chief  Postal 
Inspector/Emergency  Coordinator  shall 
establish  and  maintain  the  vital  records 
program  and  ensure  compliance  with 
supportive  procedures. 

(b)  Chief  Postal  Inspector.  As  the 
Postal  Service’s  Emergency  Coordinator, 
the  Chief  Postal  Inspector  shall  establish 
and  maintain,  in  coordination  with  the 
Office  of  the  Deputy  Postmaster  General, 
Chief  Operating  Officer  (DPMG,  COO),  a 
program  to  ensure  that  vital  records  are 
available  at  predesignated  off-site 
locations  for  use  during  a  national 
emergency. 

(c)  Records  Custodians.  Records 
Custodians  are  responsible  for 
maintaining  a  current  record  inventory 
list  of  their  department’s  vital  records. 
Vital  records  procedures  must  be 
followed,  including  the  forwarding  of 
vital  records  to  predesignated  off-site 
locations. 

(d)  Executive  Vice  President,  Chief 
Information  Officer.  In  coordination 
with  the  records  custodian,  the 
Executive  Vice  President,  Chief 
Ipformation  Officer  is  responsible  for 
verifying  that  an  adequate  disaster 
recovery  plan  is  in  place  for  each 
department’s  electronic  vital  records. 
Information  Technology  will  ensure  that 
backup  for  electronic  vital  records  is 
located  at  an  appropriate  facility  away 
from  the  locations  housing  original 
electronic  vital  record  with  safeguards 
appropriate  to  ensure  the  quality  and 
integrity  of  the  vital  records. 

§  264.4  Vital  Records  Program. 

Complete  procedures  concerning  the 
identification,  categorization, 
processing,  protection,  and  transfer  of 
vital  records  are  provided  by  the 
Manager,  Records  Office,  or  the  USPS 
Emergency  Coordinator,  as  appropriate. 

7.  Revise  part  265  to  read  as  follows: 

PART  265— RELEASE  OF 
INFORMATION 

Sec. 

265.1  Purpose  and  scope. 

265.2  Policy. 

265.3  Responsibility. 

265.4  Inquiries. 
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265.5  Public  reading  rooms. 

265.6  Availability  of  records. 

265.7  Procedure  for  inspection  and  copying 
of  records. 

265.8  Business  information;  procedures  for 
predisclosure  notification  to  submitters. 

265.9  Schedule  of  fees. 

265.10  Annual  report. 

265.11  Compliance  with  subpoena  duces 
tecum,  court  orders,  and  summonses.* 

265.12  Demands  for  testimony  or  records  in 
certain  legal  proceedings. 

265.13  Compliance  with  subpoenas, 
summonses,  and  court  orders  by  postal 
employees  within  the  Inspection  Service 
where  the  Postal  Service,  the  United 
States,  or  any  other  Federal  agency  is  not 
a  party. 

Appendix  A  to  Part  265 — Fees  for  Computer 
Searches 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.  3; 

39  U.S.C.  401,  403,  410,  1001,  2601. 

§  265.1  Purpose  and  scope. 

(a)  This  part  contains  the  regulations 
of  the  Postal  Servicp  relating  to  the 
availability  to  the  public  of  Postal 
Service  records.  Included  in  this  part 
are  the  regulations  that  implement  part 
552  of  title  5,  U.S.C.,  the  “Freedom  of 
Information  Act,”  insofar  as  it  applies  to 
the  Postal  Service. 

(b)  Official  records  of  the  Postal 
Service  made  available  pursuant  to  the 
requirements  of  the  Act  shall  be 
furnished  to  members  of  the  public  as 
prescribed  by  this  part. 

§265.2  Policy. 

(a)  It  is  the  policy  of  the  Postal  Service 
to  make  its  official  records  available  to 
the  public  to  the  maximum  extent 
consistent  with  the  public  interest.  This 
policy  requires  a  practice  of  full 
disclosure  subject  only  to  the  specific 
exemptions  required  or  authorized  by 
law. 

(b)  The  exemptions  from  mandatory 
disclosure  provided  by  section  552(b)  of 
title  5,  and  section  410(c)  of  title  39, 
U.S.C.,  for  various  types  of  records, 
reflect  the  fact  that  under  some 
circumstances  the  public  interest  may 
be  better  served  by  leaving  the 
disclosure  of  particular  records  to  the 
discretion  of  the  Postal  Service  than  by 
requiring  their  disclosure.  As  to  those 
records  the  disclosure  of  which  is  not 
prohibited  by  statute,  Executive  Order, 
or  regulation,  the  discretion  vested  in 
the  Postal  Service  is  exercised  after 
giving  consideration  to  the  following: 

(1)  The  effect  of  non-disclosure  on  the 
public’s  right  to  know  about  a  particular 
matter. 

(2)  The  effect  of  disclosure  on  the 
right  of  privacy  of  any  affected 
individuals. 

(3)  The  effect  of  disclosure  on  the 
public  interest  in  the  economical, 


efficient,  and  orderly  operation  of  the 
nation’s  mail  system. 

(4)  Any  other  factors  that  may  be 
relevant  under  the  circumstances. 

§265.3  Responsibility. 

(a)  Records  Custodian.  Official 
records  are  in  the  custody  of  the 
postmaster  or  other  head  of  a  facility  or 
department  at  which  they  are 
maintained,  as  defined  at  §  261.4  (c)  of 
this  chapter.  These  custodians  are 
responsible  for  responding  in  the  first 
instance  to  requests  from  members  of 
the  public  for  Postal  Service  records. 

(b)  Manager,  Records  Office.  The 
Postal  Service  Manager,  Records  Office, 
under  the  Privacy  Office,  is  responsible 
for  the  overall  administration  of  this 
part,  including  the  issuance  of  detailed 
instructions  to  custodians. 

(c)  General  Counsel.  The  General 
Counsel  decides  timely  appeals 
authorized  by  this  part. 

§  265.4  Inquiries. 

Inquiries  regarding  the  availability  of 
Postal  Service  records  should  be 
directed  to  the  appropriate  Freedom  of 
Information  Act  (FOIA)  RSC.  If  the 
appropriate  FOIA  RSC  is  not  known, 
inquiries  should  be  directed  to  the 
Manager,  Records  Office,  U.S.  Postal 
Service,  475  L’Enfant  Plaza,  SW., 
Washington,  DC  20260,  telephone  (202) 
268-2608. 

§265.5  Public  reading  rooms. 

The  library  of  the  Postal  Service 
Headquarters,  475  L’Enfant  Plaza,  SW., 
Washington,  DC  20260,  serves  as  public 
reading  room  for  the  materials  which 
are  listed  in  paragraphs  (a)(2),  (3),  (4) 
and  (5)  of  §  265.6  as  available  for  public, 
inspection  and  copying.  Such  of  this 
material  as  has  been  created  by  the 
Postal  Service  on  or  after  November  1, 
1996,  and  has  not  been  published  and 
offered  for  sale,  also  will  be  available  in 
electronic  format  at  the  Postal  Service’s 
Web  site  at  http://www.usps.com/foia. 

§  265.6  Availability  of  records. 

(a)  Records  available  to  the  public  on 
request.  (1)  General.  Postal  Service 
records  are  available  for  inspection  or 
copying  at  the  request  of  any  person,  in 
accordance  with  the  provisions  of  this 
part,  except  as  otherwise  provided  by 
law  or  regulations,  including  but  not 
limited  to  paragraphs  (b)  through  (g)  of 
this  section.  Certain  categories  of 
records  of  particular  interest  arc 
available  on  a  continuing  basis  as 
provided  in  paragraphs  (a)(2),  (3),  and 
(4)  of  this  section  and  are  listed  in  a 
public  index  as  provided  in  paragraphs 
(a)(4)  and  (5)  of  this  section.  Access  to 
other  records  may  be  requested  on  an 


individual  basis  in  accordance  with  the 
procedures  provided  in  §265.7.  Official 
records  which  are  maintained  on  an 
electronic  storage  medium  will 
normally  be  made  available,  in 
accordance  with  this  part,  as  an  exact 
duplicate  of  the  requested  original  in  a 
form  readable  by  the  human  eye,  such 
as  a  computer  printout.  On  request, 
records  will  be  provided  in  a  different 
form  or  format  if  they  are  maintained  in 
the  requested  form  or  format  or  if  they 
can  be  readily  reproduced  in  the 
requested  form  or  format. 

(2)  Opinions.  All  final  opinions  and 
orders  made  in  the  adjudication  of  cases 
by  the  Judicial  Officer  and 
Administrative  Law  Judges,  all  final 
determinations  pursuant  to  section 
404(b)  of  title  39,  United  States  Code,  to 
close  or  consolidate  a  Post  Office,  or  to 
disapprove  a  proposed  closing  or 
consolidation,  all  advisory  opinions 
concerning  the  private  express  statutes 
issued  pursuant  to  39  CFR  310.6,  and  all 
bid  protest  decisions  are  on  file  and 
available  for  inspection  and  copying  at 
the  Headquarters  Library  and,  if  created 
on  or  after  November  1, 1996,  also  at  the 
Postal  Service’s  Web  site  identified  at 
§265.5. 

(3)  Administrative  manuals  and 
instructions  to  staff.  The  manuals, 
instructions,  and  other  publications  of 
the  Postal  Service  that  affect  members  of 
the  public  are  available  through  the 
Headquarters  library  and  at  many  Post 
Offices  and  other  postal  facilities.  Those 
which  are  available  to  the  public  but  are 
not  listed  for  sale  may  be  inspected  in 
the  Headquarters  library,  at  any  postal 
facility  that  maintains  a  copy,  or,  if 
created  on  or  after  November  1,  1996, 
through  the  Web  site  identified  at 

§  265.5.  Copies  of  publications  which 
are  not  listed  as  for  sale  or  as  available 
free  of  charge  may  be  obtained  by 
paying  a  fee  in  accordance  with  §  265.9; 

(4)  Previously  released  records. 
Records  processed  and  disclosed  after 
March  31,  1997,  in  response  to  a 
Freedom  of  Information  Act  request, 
which  the  Postal  Service  determines 
have  become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records,  are 
available  for  inspection  and  copying  at 
the  Headquarters  library.  Any  such 
records  created  by  the  Postal  Service  on 
or  after  November  1, 1996,  also  will  be 
available  at  the  Postal  Service’s  FOIA 
Web  site  identified  at  §  265.5.  Records 
described  in  this  paragraph  that  were 
not  created  by,  or  on  behalf  of,  the 
Postal  Service  generally  will  not  be 
available  at  the  Postal  Service’s  Web 
site.  Records  will  be  available  in  the 
form  in  which  they  were  originally 
disclosed,  except  to  the  extent  that  they 
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contain  information  that  is  not 
appropriate  for  public  disclosure  and 
may  be  withheld  pursuant  to  this 
section.  Any  deleted  material  will  be 
marked  and  the  applicable  exemption(s) 
indicated  in  accordance  with 
§  265.7(d)(3).  A  general  index  of  the 
records  described  in  this  paragraph  is 
available  for  inspection  and  copying  at 
the  Headquarters  library. 

(5)  Public  index,  (i)  A  public  index  is 
maintained  in  the  Headquarters  library 
and  at  the  Postal  Service’s  Web  site  of 
all  final  opinions  and  orders  made  by 
the  Postal  Service  in  the  adjudication  of 
cases;  Postal  Service  policy  statements, 
which  may  be  relied  on  as  precedents  in 
the  disposition  of  cases;  administrative 
staff  manuals  and  instructions  that 
affect  the  public;  and  other  materials 
which  the  Postal  Service  elects  to  index 
and  make  available  to  the  public  on 
request  in  the  manner  set  forth  in 
paragraph  (a)  of  this  section. 

(ii)  The  index  contains  references  to 
matters  issued  after  July  4, 1967,  and 
may  reference  matters  issued  prior  to 
that  date. 

(iii)  Any  person  may  arrange  for  the 
inspection  of  any  matter  in  the  public 
index  in  accordance  with  the 
procedures  of  §  265.7. 

(iv)  Copies  of  the  public  index  and  of 
matters  listed  in  the  public  index  may 
be  purchased  through  the  Headquarters 
library  with  payment  of  fees  as  listed  in 
the  index  or  as  provided  in  §  265.9. 

(v)  Materials  listed  in  the  public  index 
that  were  created  on  or  after  November 
1, 1996,  will  also  be  available  in 
electronic  format  at  the  Postal  Service’s 
Web  site  at  http://www.usps.gov/foia. 

(6)  Listings  of  employees’  names. 

Upon  written  request,  the  Postal  Service 
will,  to  the  extent  required  by  law, 
provide  a  listing  of  postal  employees 
working  at  a  particular  postal  facility. 

(b)  Records  not  subject  to  mandatory 
public  disclosure.  Certain  classes  of 
records  are  exempt  from  mandatory 
disclosure  under  exemptions  contained 
in  the  Freedom  of  Information  Act  and 
in  section  410(c)  of  title  39,  U.S.C.  The 
Postal  Service  will  exercise  its 
discretion,  in  accordance  with  the 
policy  stated  in  §  265.2,  as  implemented 
by  instructions  issued  by  the  Records 
Office  with  the  approval  of  the  General 
Counsel,  in  determining  whether  the 
public  interest  is  served  by  the 
inspection  or  copying  of  records  that 
are: 

(1)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Postal  Service. 

(2)  Trade  secrets,  or  privileged  or 
confidential  commercial  or  financial 
information,  obtained  from  any  person. 


(3)  Information  of  a  commercial 
nature,  including  trade  secrets,  whether 
or  not  obtained  from  a  person  outside 
the  Postal  Service,  which  under  good 
business  practice  would  not  be  publicly 
disclosed.  This  class  includes,  but  is  not 
limited  to: 

(i)  Information  pertaining  to  methods 
of  handling  valuable  Registered  Mail® 
items. 

(ii)  Records  of  money  orders,  except 
as  provided  in  R900  of  the  Mailing 
Standards  of  the  United  States  Postal 
Service,  Domestic  Mail  Manual 
(DMM®). 

(iii)  Technical  information  concerning 
postage  meters  and  prototypes 
submitted  for  Postal  Service  approval 
prior  to  leasing  to  mailers. 

(iv)  Reports  of  market  surveys 
conducted  by  or  under  contract  on 
behalf  of  the  Postal  Service. 

(v)  Records  indicating  rural  carrier 
lines  of  travel. 

(vi)  Records  compiled  within  the 
Postal  Service  that  would  be  of  potential 
benefit  to  persons  or  firms  in  economic 
competition  with  the  Postal  Service. 

(vii)  Information  that,  if  publicly 
disclosed,  could  materially  increase 
procurement  costs. 

(viii)  Information  that,  if  publicly 
disclosed,  could  compromise  testing  or 
examination  materials. 

(4)  Interagency  or  internal  memoranda 
or  letters  that  would  not  be  available  by 
law  to  a  private  party  in  litigation  with 
the  Postal  Service. 

(5)  Reports  and  memoranda  of 
consultants  or  independent  contractors, 
except  to  the  extent  they  would  be 
required  to  be  disclosed  if  prepared 
within  the  Postal  Service. 

(6)  Files  personal  in  nature,  including 
medical  and  personnel  files,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Information  prepared  for  use  in 
connection  with  proceedings  under 
chapter  36  of  title  39,  U.S.C. ,  relating  to 
rate,  classification,  and  service  changes. 

(8)  Information  prepared  for  use  in 
connection  with  the  negotiation  of 
collective  bargaining  agreements  under 
chapter  12  of  title  39,  U.S.C.,  or  minutes 
of,  or  notes  kept  during,  negotiating 
sessions  conducted  under  such  chapter. 

(9)  Other  matter  specifically  exempted 
from  disclosure  by  statute. 

(c)  Records  or  information  compiled 
for  law  enforcement  purposes.  (1) 
Investigatory  files  compiled  for  law 
enforcement  purposes,  whether  or  not 
considered  closed,  are  exempt  by  statute 
from  mandatory  disclosure  except  to  the 
extent  otherwise  available  by  law  to  a 
party  other  than  the  Postal  Service,  39 
U.S.C.  410(c)(6).  As  a  matter  of  policy. 


however,  the  Postal  Service  will 
normally  make  records  or  information 
compiled  for  law  enforcement  purposes 
available  upon  request  unless  the 
production  of  these  records: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  (such  as  the  Postal  Inspection 
Service)  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(2)  Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
§265.6(c)(l)(i),  and 

(i)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law;  and 

(ii)  There  is  reason  to  believe  that, 

(A)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and 

(B)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
the  Postal  Service  may,  during  only 
such  time  as  that  circumstance 
continues,  treat  the  records  as  not 
subject  to  the  requirements  of  the 
Freedom  of  Information  Act. 

(3)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  (such  as  the  Postal 
Inspection  Service)  under  an 
informant’s  name  or  personal  identifier 
are  requested  by  a  third  party  according 
to  the  informant’s  name  or  personal 
identifier,  the  records  may  be  treated  as 
not  subject  to  the  requirements  of  the 
Freedom  of  Information  Act  unless  the 
informant’s  status  as  an  informant  has 
been  officially  confirmed. 

(4)  Authority  to  disclose  records  or 
information  compiled  for  law 
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enforcement  purposes  to  persons 
outside  the  Postal  Service  must  be 
obtained  from  the  Chief  Postal 
Inspector,  U.S.  Postal  Inspection 
Service,  1735  North  Lynn  Street, 
Arlington,  VA  22209,  or  designee. 

(d)  Disclosure  of  names  ana  addresses 
of  customers.  Upon  request,  the  names 
and  addresses  of  specifically  identified 
Postal  Service  customers  will  be  made 
available  only  as  follows: 

(1)  Change  of  address.  The  new 
address  of  any  specific  customer  Who 
has  filed  a  permanent  or  temporary 
change-of-address  order  (by  submitting 
PS  Form  3575,  a  handwritten  order,  or 
an  electronically  communicated  order) 

'will  be  furnished  to  any  person,  except 
that  the  new  address  of  a  specific 
customer  who  has  indicated  on  the 
order  that  the  address  change  is  for  an 
individual  or  an  entire  family  will  be 
furnished  only  in  those  circumstances 
stated  at  paragraph  (d)(5)  of  this  section. 
Disclosure  will  be  limited  to  the  address 
of  the  specifically  identified  individual 
about  whom  the  information  is 

j  requested  (not  other  family  members  or 
individuals  whose  names  may  also 
appear  on  the  change-of-address  order). 
The  Postal  Service  reserves  the  right  not 
to  disclose  the  address  of  an  individual 
for  the  protection  of  the  individual’s 
personal  safety.  Other  information  on 
PS  Form  3575  or  copies  of  the  form  will 
not  be  furnished  except  in  those 
circumstances  stated  at  paragraphs 
(d)(5)(i),  (d)(5)(iii),  or  (d)(5)(iv)  of  this 
section. 

(2)  Name  and  address  of  permit 
holder.  The  name  and  address  of  the 
holder  of  a  particular  bulk  mail  permit, 
permit  imprint,  or  similar  permit  (but 
not  including  postage  meter  licenses), 
and  the  name  of  any  person  applying  for 
a  permit  on  behalf  of  a  holder  will  be 
furnished  to  any  person  upon  the 
payment  of  any  fees  authorized  by 
paragraph  (b)  of  §  265.9.  For  the  name 
and  address  of  a  postage  meter  license 
holder,  see  paragraph  (d)(3)  of  this 
section.  (Lists  of  permit  holders  may  not 
be  disclosed  to  members  of  the  public. 
See  paragraph  (e)(1)  of  this  section.) 

(3)  Name  and  address  of  postage 
evidencing  user.  The  name  and  address 
of  an  authorized  user  of  a  postage  meter 
or  PC  Postage  product  (postage 
evidencing  systems)  printing  a  specified 
indicium  will  be  furnished  to  any 
person  upon  the  payment  of  any  fees 
authorized  by  paragraph  (b)  of  §  265.9, 
provided  the  user  is  using  the  postage 
meter  or  PC  Postage  product  for 
business  purposes.  The  request  for  this 
information  must  be  sent  to  the  manager 
of  Postage  Technology  Management, 
Postal  Service  Headquarters.  The 
request  must  include  the  original  or  a 


photocopy  of  the  envelope  or  wrapper 
on  which  the  postage  meter  or  PC 
postage  indicium  in  question  is  printed, 
and  a  copy  or  description  of  the 
contents  to  support  that  the  sender  is  a 
business  or  firm  and  not  an  individual. 
(Lists  of  authorized  users  of  postage 
meters  or  PC  Postage  products  may  not 
be  disclosed  to  members  of  the  public.) 

(4)  Post  Office  boxholder  information. 
Information  from  PS  Form  1093, 
Application  for  Post  Office  Box  or  Caller 
Service,  will  be  provided  as  follows; 

(i)  Except  as  provided  in  paragraph 
(d)(4)(iii)  of  this  section,  the  boxholder 
applicant  name  and  address  from  PS 
Form  1093  will  be  provided  only  in 
those  circumstances  stated  in 
paragraphs  (d)(5)(i)  through  (iii)  of  this 
section. 

(ii)  Except  as  provided  in  paragraph 
(d)(4)(iii)  of  this  section,  the  names  of 
persons  listed  as  receiving  mail,  other 
than  the  boxholder  applicant,  will  be 
furnished  from  PS  Form  1093  only  in 
those  circumstances  stated  in 
paragraphs  (d)(5)(i)  and  (iii)  of  this 
section; 

(iii)  When  a  copy  of  a  protective  order 
has  been  filed  with  the  postmaster, 
information  from  PS  Form  1093  will  not 
be  disclosed  except  pursuant  to  the 
order  of  a  court  of  competent 
jurisdiction. 

(5)  Exceptions.  Except  as  otherwise 
provided  in  these  regulations,  names,  or 
addresses  of  Postal  Service  customers 
will  be  furnished  only  as  follows: 

(i)  To  a  Federal,  state,  or  local 
government  agency  upon  prior  written 
certification  that  the  information  is 
required  for  the  performance  of  its 
duties.  The  Postal  Service  requires 
government  agencies  to  use  the  format 
appearing  at  the  end  of  this  section 
when  requesting  the  verification  of  a 
customer’s  current  address  or  a 
customer’s  new  mailing  address.  If  the 
rpquest  lacks  any  of  the  required 
information  or  a  proper  signature,  the 
postmaster  will  return  the  request  to  the 
agency,  specifying  the  deficiency  in  the 
space  marked  “OTHER”.  A  copy  of  PS 
Form  1093  may  be  provided. 

(ii)  To  a  person  empowered  by  law  to 
serve  legal  process,  or  the  attorney  for 

a  party  in  whose  behalf  service  will  be 
made,  or  a  party  who  is  acting  pro  se, 
upon  receipt  of  written  information  that 
specifically  includes  all  of  the 
following: 

(A)  A  certification  that  the  name  or 
address  is  needed  and  will  be  used 
solely  for  service  of  legal  process  in 
connection  with  actual  or  prospective 
litigation; 

(B)  A  citation  to  the  statute  or 
regulation  that  empowers  the  requester 
to  serve  process,  if  the  requester  is  other 


than  the  attorney  for  a  party  in  whose 
behalf  service  will  be  made,  or  a  party 
who  is  acting  pro  se; 

(C)  The  names  of  all  known  parties  to 
the  litigation; 

(D)  'The  court  in  which  the  case  has 
been  or  will  be  commenced; 

(E)  The  docket  or  other  identifying 
number,  if  one  has  been  issued; 

(F)  The  capacity  in  which  the 
boxholder  is  to  be  served,  e.g., 
defendant  or  witness.  By  submitting 
such  information,  the  requester  certifies 
that  it  is  true.  The  address  of  an 
individual  who  files  with  the 
postmaster  a  copy  of  a  protective  court 
order  will  not  be  disclosed  except  as 
provided  under  paragraphs  (d)(5)(i), 

(iii),  or  (iv)  of  this  section.  A  copy  of  PS 
Form  1093  will  not  be  provided. 

Note  1  to  paragraph  (d)(5)(ii):  The  Postal 
Service  suggests  use  of  the  standard  format 
appearing  at  the  end  of  this  section  when 
requesting  information  under  this  paragraph, 
when  using  the  standard  format  on  the 
suhmitter’s  own  letterhead,  the  standard 
format  must  he  used  in  its  entirety.  The 
warning  statement  and  certification 
specifically  must  be  included  immediately 
before  the  signature  block.  If  the  request  lacks 
any  of  the  required  information  or  a  proper 
signature,  the  postmaster  will  return  it  to  the 
requester  specifying  the  deficiency. 

Note  2  to  paragraph  (d)(5)(ii):  The  term  pro 
se  means  that  a  party  is  not  represented  by 
an  attorney  but  by  himself  or  herself. 

(iii)  In  compliance  with  a  subpoena  or 
court  order,  except  that  change  of 
address  or  boxholder  information  that  is 
not  otherwise  subject  to  disclosure 
under  these  regulations  may  be 
disclosed  only  pursuant  to  a  court  order. 

(iv)  To  a  law  enforcement  agency,  for 
oral  requests  made  through  the 
Inspection  Service,  but  only  after  the 
Inspection  Service  has  confirmed  that 
the  information  is  needed  in  the  course 
of  a  criminal  investigation.  (All  other 
requests  from  law  enforcement  agencies 
should  be  submitted  in  writing  to  the 
postmaster  as  in  paragraph  (d)(5)(i)  of 
this  section.) 

(6)  Jury  service.  The  mailing  address 
of  any  customer  sought  in  connection 
with  jury  service,  if  known,  will  be 
furnished  without  charge  upon  prior 
written  request  to  a  court  official,  such 
as  a  judge,  court  clerk,  or  jury 
commissioner. 

(7)  Address  verification.  The  address 
of  a  postal  customer  will  be  verified  at 
the  request  of  a  Federal,  State,  or  local 
government  agency  upon  written 
certification  that  the  information  is 
required  for  the  performance  of  the 
agency’s  duties.  “Verification”  means 
advising  such  an  agency  whether  or  not 
its  address  for  a  postal  customer  is  one 
at  which  mail  for  that  customer  is 
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currently  being  delivered. 

“Verification”  neither  means  nor 
implies  knowledge  on  the  part  of  the 
Postal  Service  as  to  the  actual  residence 
of  the  customer  or  as  to  the  actual 
receipt  by  the  customer  of  mail 
delivered  to  that  address.  The  Postal 
Service  requires  government  agencies  to 
use  the  format  appearing  at  the  end  of 
this  section  when  requesting  the 
verification  of  a  customer’s  current 
address  or  a  customer’s  new  mailing 
address.  If  the  request  lacks  any  of  the 
required  information  or  a  proper 
signature,  the  postmaster  will  return  the 
request  to  the  agency,  specifying  the 
deficiency  in  the  space  marked 
“OTHER”. 

(8)  Business/Residence  location.  If  the 
location  of  a  residence  or  a  place  of 
business  is  known  to  a  Postal  Service 
employee,  whether  as  a  result  of  official 
duties  or  otherwise,  the  employee  may, 
but  need  not,  disclose  the  location  or 
give  directions  to  it.  No  fee  is  charged 
for  such  information. 

(9)  Private  mailbox  information. 
Information  from  PS  Form  1583, 
Application  for  Delivery  of  Mail 
Through  Agent,  will  be  provided  as 
follows: 

(i)  Except  as  provided  in  paragraph 

(d)(9)(iii)  of  this  section,  information 


from  PS  Form  1583  will  be  provided 
only  in  the  circumstance  stated  in 
paragraph  (d){5)(iii)  of  this  section. 

(ii)  To  the  public  only  for  the  purpose 
of  identifying  a  particular  address  as  an 
address  of  an  agent  to  whom  mail  is 
delivered  on  behalf  of  other  persons.  No 
other  information,  including,  but  not 
limited  to,  the  identities  of  persons  on 
whose  behalf  agents  receive  mail,  may 
be  disclosed  to  the  public  from  PS  Form 
1583. 

(iii)  Information  concerning  an 
individual  who  has  filed  a  protective 
court  order  with  the  postmaster  will  not 
be  disclosed  except  pursuant  to  the 
order  of  a  court  of  competent 
jurisdiction. 

(e)  Information  not  available  for 
public  disclosure.  (1)  Except  as 
provided  by  paragraph  (a)(6)  of  this 
section,  the  Postal  Service  and  its 
officers  and  employees  shall  not  make 
available  to  the  public  by  any  means  or 
for  any  purpose  any  mailing  list  or  other 
list  of  names  or  addresses  (past  or 
present)  of  postal  patrons  or  other 
persons. 

(2)  Records  or  other  documents  which 
are  classified  or  otherwise  specifically 
authorized  by  Executive  Order  12356 
and  implementing  regulations  to  be  kept 
secret  in  the  interest  of  the  national 


defense  or  foreign  policy  are  not  subject 
to  disclosure  pursuant  to  this  part. 

(3)  Records  consisting  of  trade  secrets 
or  confidential  financial  data,  the 
disclosure  of  which  is  prohibited  by 
section  1905  of  title  18,  U.S.C.,  are  not 
subject  to  disclosure  pursuant  to  this 
part. 

(4)  Other  records,  the  disclosure  of 
which  is  prohibited  by  statute,  are  not 
subject  to  disclosure  pursuant  to  this 
part. 

(f)  Protection  of  the  right  of  privacy. 

If  any  record  required  or  permitted  by 
this  part  to  be  disclosed  contains  the 
name  of,  or  other  identifying  details 
concerning,  any  person,  including  an 
employee  of  the  Postal  Service,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy,  the  name  or  other 
identifying  details  shall  be  deleted 
before  the  record  is  disclosed  and  the 
requester  so  inforrned. 

(g)  Disclosure  in  part  of  otherwise 
exempt  record.  Any  reasonably 
segregable  portion  of  a  record  shall  he 
provided  after  deleting  the  information, 
which  is  neither  subject  to  mandatory 
disclosure  nor  available  as  a  matter  of 
discretion. 

BILLING  CODE  7710-12-P 
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Change  of  Address  or  Boxholder  Request  Format  —  Process  Servers 


City,  State,  ZIP  Code 

REQUEST  FOR  CHANGE  OF  ADDRESS  OR  BOXHOLDER  INFORMATION  NEEDED  FOR  SERVICE  OF  LEGAL 
PROCESS 

Please  furnish  the  new  address  or  the  name  and  street  address  (if  a  boxholder)  for  the  following; 


Note:  Only  one  request  may  be  made  per  completed  form.  The  name  and  last  known  address  are  required  for  change  of 
address  information.  The  name,  if  known,  and  Post  Office  box  address  are  required  for  boxholder  information.  The 
following  information  is  provided  in  accordance  with  39  CFR  265.6{d){4)(ii).  There  is  no  fee  charged  for  change  of  address 
or  boxholder  information. 

1 .  Capacity  of  requester  (process  server,  attorney,  party  representing  self): _ 

2.  Statute  or  regulation  that  empowers  me  to  serve  process  (not  required  for  attorney’s  or  a  party  acting  pro  se — except  a 

corporation  acting  pro  se  must  cite  statute):  _ _ _ 

3.  The  names  of  all  known  parties  to  the  litigation; _ 

4.  The  court  in  which  the  case  has  been  or  will  be  heard; _ 

5.  The  docket  or  other  identifying  number  if  one  has  been  issued; _ _ 

6.  The  capacity  in  which  this  individual  is  to  be  served  (defendant  or  witness): _ 

WARNING:  THE  SUBMISSION  OF  FALSE  INFORMATION  TO  OBTAIN  AND  USE  CHANGE  OF  ADDRESS 
INFORMATION  OR  BOXHOLDER  INFORMATION  FOR  ANY  PURPOSE  OTHER  THAN  THE  SERVICE  OF  LEGAL 
PROCESS  IN  CONNECTION  WITH  ACTUAL  OR  PROSPECTIVE  UTIGATION  COULD  RESULT  IN  CRIMINAL 
PENALTIES  INCLUDING  A  HNE  OF  UP  TO  $10,000  OR  IMPRISONMENT  OF  NOT  MORE  THAN  5  YEARS,  OR  BOTH 
(TITLE  18  U.S.C.  SECTION  1001). 

I  certify  that  the  above  information  is  true  and  that  the  address  information  is  needed  and  will  be  used  solely  for  service  of 
legal  process  in  conjunction  with  actual  or  prospective  litigation. 


Printed  Name 


City,  State,  ZIP  Code 


FOR  POST  OFRCE  USE  ONLY 


No  change  of  address  on  file 
Moved  and  left  no  forwarding  address 


New  Address  Or  Boxholder  Name,  Postmark 


and  Street  Address 


No  such  address 
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Address  Information  Request  Format  —  Government  Agencies 


(MUST  BE  ON  AGENCY  LETTERHEAD) 
Postmaster  Date: 


City,  State,  ZIP  Code 
Agency  Control  Number: 


AGENCY  REQUEST  FOR  ADDRESS  INFORMATION 

Please  furnish  this  agency  with  the  new  address,  if  available,  for  the  following  individual  or  verify  whether  or 
not  the  address  given  below  is  one  at  which  mail  for  this  individual  is  currently  being  delivered.  If  the 
following  address  is  a  post  office  box,  please  furnish  the  street  address  as  recorded  on  the  boxholder’s 
application  form. 

Name: _ _ _ 

Last  Known  Address: _ ^ _ 

I  certify  that  the  address  information  for  this  individual  is  required  for  the  performance  of  this  agency’s  official 
duties. 


(Signature  of  Agency  Official) 


(Title) 


FOR  POST  OFFICE  USE  ONLY 


[  ]  MAIL  IS  DELIVERED  TO  ADDRESS  GIVEN  NEW  ADDRESS: 

[  ]  NOT  KNOWN  AT  ADDRESS  GIVEN  _ 

[  ]  MOVED,  LEFT  NO  FORWARDING  ADDRESS  _ 

[  ]  NO  SUCH  ADDRESS 

[  ]  OTHER  (SPECIFY):  BOXHOLDER  STREET  ADDRESS: 


Agency  return  address: 

Postmark/Date  Stamp 


§  265.7  Procedure  for  inspection  and 
copying  of  records. 

(a)  Submission  of  requests. — (1)  Form 
and  content  of  request.  To  permit 
expeditious  handling  and  timely 
response  in  accordance  with  the 
provisions  of  this  part,  a  request  to 
inspect  or  to  obtain  a  copy  of  an 
identifiable  Postal  Service  record  shall 
be  in  writing  and  bear  the  caption 
“Freedom  of  Information  Act  Request” 
or  otherwise  be  clearly  and  prominently 


identified  as  a  request  for  records 
pursuant  to  the  Freedom  of  Information 
Act.  A  request  shall  be  clearly  and 
prominently  identified  as  such  on  the 
envelope  or  other  cover.  Other  requests 
for  information  will  be  considered 
informal  requests  and  will  be  handled 
as  expeditiously  as  practicable  but  not 
necessarily  within  the  time  limitations 
set  forth  in  §  265.7(b).  An  informal 
request  will  be  granted  or  denied 
according  to  the  substantive  rules  in 


§  265.6,  if  found  to  be  a  request  for  a 
record.  A  Freedom  of  Information  Act 
request  shall  identify  the  record  sought 
as  completely  as  possible,  by  riame, 
description,  or  subject  matter,  and  be 
sufficient  to  permit  the  custodian  to 
locate  it  with  a  reasonable  amount  of 
effort.  The  request  may  state  the 
maximum  amount  of  fees  for  which  the 
requester  is  willing  to  accept  liability 
without  prior  notice.  See  paragraph 
(f)(2)  of  §  265.8.  If  no  amount  is  stated. 
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the  requester  will  be  deemed  willing  to 
accept  liability  for  fees  not  to  exceed 
$25. 

(2)  To  whom  submitted.  A  request 
shall  be  submitted  to  the,  appropriate 
Freedom  of  Information  Act  (FOIA) 
Requester  Service  Center  (RSC).  If  the 
FOIA  RSC  is  not  known,  inquiry  should 
be  directed  to  the  Manager,  Records 
Office,  U.S.  Postal  Service,  475  L’Enfant 
Plaza,  SW.,  Washington,  DC  20260, 
telephone  202-268-2608.  The  FOIA 
RSC  will  either  process  the  request  or 
refer  the  request  to  the  appropriate 
records  custodian(s).  The  FOIA  RSC 
will  advise  the  requester  of  any  such 
referral.  A  request  that  is  not  initially 
submitted  to  the  appropriate  FOIA  RSC 
shall  be  deemed  to  have  been  received 
by  tbe  Postal  Service  for  purposes  of 
computing  the  time  for  response  in 
accordance  with  §  265.7(b)  at  the  time 
that  it  is  actually  received  by  the 
appropriate  FOIA  RSC,  or  at  the  time 
the  request  is  referred  to  the  appropriate 
records  custodian(s)  by  an  FOIA  RSC.  If 
a  request  seeks  records  maintained  at 
two  or  more  facilities,  the  custodian 
shall  be  deemed  to  be  the  next  senior 
common  supervisor  of  the  heads  of  the 
facilities,  e.g.,  district  manager,  area  vice 
president.  The  Records  Office  is  deemed 
to  be  the  custodian,  for  purposes  of  this 
part,  in  all  instances  in  which  a  request 
is  for  a  listing  of  postal  employees.  See 

§  265.6(a)(6). 

(3)  Reasons  for  request.  In  view  of  the 
possibility  that  some  or  all  of  the 
records  may  be  exempt  from  mandatory 
disclosure,  the  requester  may  state  any 
reasons  why  the  record  should 
nevertheless  be  made  available  to  him 
even  if  exempt. 

(4)  Request  for  waiver  of  fees.  The 
requester  may  ask  that  fees  or  the 
advance  payment  of  fees  be  waived  in 
whole  or  in  part.  A  fee  waiver  request 
shall  indicate  how  the  information  will 
be  used;  to  whom  it  will  be  provided; 
whether  the  requester  intends  to  use  the 
information  for  resale  at  a  fee  above 
actual  cost;  any  personal  or  commercial 
benefit  that  the  requester  expects  as  a 
result  of  disclosure;  in  what  manner  the 
general  public  will  benefit  from 
disclosure;  and  information  as  to  the 
intended  user’s  identity,  qualifications, 
expertise  in  the  subject  area,  and  ability 
and  intention  to  disseminate  tbe 
information  to  the  public.  (See 

§  265.9(g)(3).) 

(5)  Categorical  requests.  A  request  for 
all  or  substantially  all  of  the  records 
within  a  specific  category  will  be 
deemed  a  reasonable  description  of 
those  records  only  if  it  is  possible, 
without  further  information,  to 
determine  which  particular  records  are 
sought.  See  paragraph  (b)(3)  of  this 


section  concerning  the  providing  of 
additional  information. 

(6)  Request  for  records  located  at 
numerous  facilities.  A  request  for 
records  which  are,  or  may  be,  located  at 
all  or  a  substantial  number  of  Post 
Offices  or  other  postal  facilities  will  be 
deemed  to  be  a  reasonable  description 
only  of  those  records  as  are  maintained 
at  the  Post  Offices  or  other  facilities 
specifically  identified  in  the  request. 

(b)  Responsibilities  of  the  records 
custodian.  (1)  The  records  custodian  of 
the  requested  record  is  the  person 
responsible  for  determining  whether  to 
grant  or  to  deny  the  request.  A 
custodian  who  is  not  an  officer  as 
defined  in  §  221.4  of  this  chapter, 
however,  may  obtain  the  advice  of  Field 
Managing  Counsel.  The  custodian 
should  seek  advice  as  soon  as  possible 
after  receipt  of  the  request  so  as  to 
provide  adequate  time  for  legal  review. 
Denial  must  be  made  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  The  records  custodian  shall  make 
the  determination  whether  to  release  or 
deny  the  record(s)  within  20  working 
days  (i.e.,  exclusive  of  Saturdays, 
Sundays,  and  holidays)  of  receiving  the 
request,  and  more  rapidly  if  feasible. 

The  custodian  and  the  requester  may,  by 
mutual  agreement,  preferably  in  writing, 
establish  a  different  response  period. 

(3)  If  a  requested  record  cannot  be 
located  from  the  information  supplied, 
the  requester  should  be  given  an 
opportunity  to  supply  additional 
information  and,  if  feasible,  to  confer 
with  the  custodian  or  his/her 
representative,  in  an  attempt  to  provide 
a  reasonable  description  of  the  records 
sought.  If  additional  information  is' 
furnished,  the  request  will  be  deemed  to 
have  been  received  by  the  custodian 
when  sufficient  additional  information 
to  identify  and  locate  the  record  with  a 
reasonable  amount  of  effort  has  been 
received. 

(4)  The  records  custodian  shall  make 
reasonable  efforts  to  search  for  the 
records  in  electronic  form  or  format, 
except  when  such  efforts  would 
significantly  interfere  with  the  operation 
of  the  automated  information  system. 

(5)  The  20-working-day  response 
period  allowed  in  paragraph  (b)(2)  of 
this  section  may  be  extended  by  the 
custodian,  after  consultation  with  Field 
Managing  Counsel  or  with  the  General 
Counsel,  if  the  custodian  is  at 
Headquarters,  for  a  period  not  to  exceed 
an  additional  10  working  days,  except 
as  provided  in  paragraph  (b)(7)  of  this 
section,  when,  and  to  the  extent, 
reasonably  necessary  to  permit  the 
proper  processing  of  a  particular 
request,  under  one  or  more  of  the 
following  unusual  circumstances: 


(i)  The  request  requires  a  search  for 
and  collection  of  records  from  a  facility 
other  than  that  processing  the  request. 

(ii)  The  request  requires  the  search 
for,  and  collection  and  appropriate 
examination  of,  a  voluminous  amount  of 
separate  and  distinct  records. 

(iii)  The  request  requires  consultation: 

(A)  With  another  agency  having  a 
substantial  interest  in  the  determination 
of  whether  to  comply  with  the  request, 
or 

(B)  Among  two  or  more  components 
of  the  Postal  Service  having  substantial 
subject  matter  interest  in  the 
determination  of  whether  to  comply 
with  the  request. 

(6)  When  the  custodian  finds  that  the 
additional  time  is  required,  he/she  shall 
acknowledge  the  request  in  writing 
within  the  initial  20-day  response 
period,  state  the  reason  for  the  delay, 
and  indicate  the  date  on  which  a 
decision  as  to  disclosure  is  expected. 

(7)  If  a  request  cannot  be  processed 
within  the  additional  time  provided  by 
paragraph  (b)(5)  of  this  section,  in  spite 
of  the  exercise  of  due  diligence,  the 
custodian  shall  notify  the  requester  of 
the  exceptional  circumstances 
preventing  timely  compliance  and  of  the 
date  by  which  it  is  expected  that  the 
determination  will  be  made.  The 
custodian  also  shall  provide  the 
requester  an  opportunity  to  limit  the 
scope  of  the  request  so  that  it  may  be 
processed  within  the  extended  time 
limit,  or  an  opportunity  to  arrange  with 
the  custodian  an  alternative  time  frame 
for  processing  the  request  or  a  modified 
request.  The  custodian  shall  nonetheless 
make  a  determination  on  the  request  as 
promptly  as  possible. 

(8)  If  a  requested  record  is  known  to 
have  been  destroyed,  disposed  of,  or 
otherwise  not  to  exist,  the  requester 
shall  be  so  notified. 

(c)  Compliance  with  request  upon 
affirmative  determination  by  custodian. 
(1)  When  a  requested  record  has  been 
identified  and  is  to  be  disclosed  in 
whole  or  in  part,  the  custodian  shall 
ensure  that  the  record  is  made  available 
promptly  and  shall  immediately  notify 
the  requester  where  and  when  and 
under  what  reasonable  conditions,  if 
any,  including  the  payment  of  fees,  the 
record  will  be  available  for  inspection, 
or  copies  will  be  available.  Postal 
Service  records  will  normally  be 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
postal  facilities  at  which  they  are 
maintained.  The  custodian  may, 
however,  designate  other  reasonable 
locations  and  times  for  inspection  and 
copying  of  some  or  all  of  the  records 
within  his  custody. 
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(2)  Any  fees  authorized  or  required  to 
be  paid  in  advance  by  §  265.9(f)(3)  shall 
be  paid  by  the  requester  before  the 
record  is  made  available  or  a  copy  is 
furnished,  unless  payment  is  waived  or 
deferred  pursuant  to  §  265.9(g). 

(3)  A  custodian  complying  with  a 
request  may  designate  a’’ representative 
to  monitor  any  inspection  or  copying. 

(d)  Denial  of  request.  (1)  A  reply 
denying  a  request  in  whole  or  in  part 
shall  be'in  writing,  signed  by  the 
custodian  or  his  designee,  and  shall 
include: 

(1)  A  statement  of  the  reason  for,  or 
justification  of,  the  denial  (e.g.,  records 
personal  in  nature),  including,  if 
applicable,  a  reference  to  the  provision 
or  provisions  of  §  265.6  authorizing  the 
withholding  of  the  record  and  a  brief 
explanation  of  how  each  provision 
applies  to  the  records  requested. 

(ii)  If  entire  records  or  pages  are 
withheld,  a  reasonable  estimate  of  the 
number  of  records  or  pages,  unless 
providing  such  estimate  would  harm  an 
interest  protected  by  the  exemption 
relied  upon. 

(iii)  A  statement  of  the  right  to  appeal 
and  of  the  appeal  procedure  within  the 
Postal  Service  (described  in  paragraph 

(e)  of  this  section). 

(2)  The  custodian  is  ordinarily  the 
person  responsible  for  the  denial  of  the 
request.  If  the  denial  of  a  particular 
request  has  been  directed  by  higher 
authority,  however,  the  name  and  title 
or  position  of  the  person  directing  the 
denial  shall  be  given  in  the  reply  to  the 
requester  in  place  of  the  custodian  as 
the  person  responsible  for  the  denial, 
and  a  copy  of  the  denial  shall  be  sent 
to  that  person. 

(3)  When  information  is  deleted  from 
a  record  that  is  disclosed  in  part,  the 
custodian  shall  indicate,  on  the  released 
portion  of  the  record,  the  amount  of 
information  deleted,  unless  including 
that  indication  would  harm  an  interest 
protected  by  the  exemption  relied  on. 
The  indication  must  appear,  if 
technically  feasible,  at  the  place  in  the 
record  where  such  deletion  is  made. 

(e)  Appeal  procedure.  (1)  If  a  request 
to  inspect  or  to  copy  a  record,  or  a 
request  for  expedited  processing  of  the 
request,  is  denied,  in  whole  or  in  part, 
if  no  determination  is  made  within  the 
period  prescribed  by  this  section,  or  if 
a  request  for  waiver  of  fees  is  not 
granted,  the  requester  may  appeal  to  the 
General  Counsel,  U.S.  Postal  Service, 
475  L’Enfant  Plaza,  SW.,  Washington, 
DC  20260. 

(2)  The  requester  shall  submit  his 
appeal  in  writing  within  30  days  of  the 
date  of  the  denial  or  of  the  other  action 
complained  of,  or  within  a  reasonable 
time  if  the  appeal  is  from  a  failure  of  the 


custodian  to  act.  The  General  Counsel 
may,  in  his/her  discretion,  consider  late 
appeals. 

(3)  In  the  event  of  the  denial  of  a 
request  or  of  other  action  or  failure  to 
act  on  the  part  of  a  custodian  from 
which  no  appeal  is  taken,  the  General 
Counsel  may,  if  he/she  considers  that 
there  is  doubt  as  to  the  correctness  of 
the  custodian’s  action  or  failure  to  act, 
review  the  action  or  failure  to  act  as 
though  an  appeal  pursuant  to  this 
section  had  been  taken. 

(4)  A  letter  of  appeal  should  include, 
as  applicable: 

(1)  A  copy  of  the  request,  of  any 
notification  of  denial  or  other  action, 
and  of  any  other  related 
correspondence. 

(ii)  A  statement  of  the  action,  or 
failure  to  act,  from  which  the  appeal  is 
taken. 

(iii)  A  statement  of  the  reasons  why 
the  requester  believes  the  action  or 
failure  to  act  is  erroneous. 

(iv)  A  statement  of  the  relief  sought. 

(f)  Action  on  appeals.  (1)  The  decision 
of  the  General  Counsel  or  his  designee 
constitutes  the  final  decision  of  the 
Postal  Service  on  the  right  of  the 
requester  to  inspect  or  copy  a  record,  or 
to  expedited  processing  of  the  request, 
as  appropriate.  The  General  Counsel, 
will  give  prompt  consideration  to  an 
appeal  for  expedited  processing  of  a 
request.  All  other  decisions  normally 
will  be  made  within  20  working  days 
from  the  time  of  the  receipt  by  the 
General  Counsel.  The  20-day  response 
period  may  be  extended  by  the  General 
Counsel,  or  his  designee,  for  a  period 
not  to  exceed  an  additional  10  working 
days  when  reasonably  necessary  to 
permit  the  proper  consideration  of  an 
appeal,  under  one  or  more  of  the 
unusual  circumstances  set  forth  in 
paragraph  (b)(5)  of  this  section.  The 
aggregate  number  of  additional  working 
days  utilized  pursuant  to  this  paragraph 
(f)(1)  and  paragraph  (b)  of  this  section, 
however,  may  not  exceed  10. 

(2)  The  decision  on  the  appeal  shall 
be  in  writing.  If  the  decision  sustains  a 
denial  of  a  record,  in  whole  or  in  part, 
or  if  it  denies  expedited  processing,  it 
shall  state  the  justification  therefore  and 
shall  inform  the  requester  of  his  right  to 
judicial  review.  In  the  case  of  records 
withheld,  the  decision  also  shall  specify 
any  exemption  or  exemptions  relied  on 
and  the  manner  in  which  they  apply  to 
the  record,  or  portion  thereof,  withheld. 

(3)  If  not  prohibited  by  or  under  law, 
the  General  Counsel,  or  his  designee 
may  direct  the  disclosure  of  a  record 
even  though  its  disclosure  is  not 
required  by  law  or  regulation. 

(g)  Expedited  processing — (1)  Criteria. 
A  request  for  expedited  processing  of  a 


request  for  records  shall  be  granted 
when  the  requester  demonstrates 
compelling  need.  For  purposes  of  this 
paragraph,  “compelling  need’’  exists  if: 

(1)  Failure  of  the  requester  to  obtain 
the  records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual,  or 

(ii)  In  the  case  of  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  there  is  an 
urgency  to  inform  the  public  concerning 
actual  or  alleged  Federal  government 
activity. 

(2)  Request.  A  request  for  expedited 
processing  shall  be  directed  in  writing 
to  the  appropriate  Freedom  of 
Information  Act  RSC.  The  requester 
must  provide  information  in  sufficient 
detail  to  demonstrate  compelling  need 
for  the  records  and  certify  this  statement 
to  be  true  and  correct  to  the  best  of  the 
requester’s  knowledge  and  belief.  The 
custodian  may  waive  the  formality  of 
certification  when  deemed  appropriate. 

(3)  Determination.  The  records 
custodian  shall  make  a  determination  of 
whether  to  provide  expedited 
processing  and  notify  the  requester 
within  10  days  after  the  date  of  the 
request  for  expedited  processing.  If  the 
request  is  granted,  the  records  custodian 
shall  process  the  request  for  records  as 
soon  as  practicable.  If  the  request  for 
expedited  processing  is  denied,  the 
written  response  will  include  the 
procedures  at  paragraph  (d)  of  this 
section  for  appealing  the  denial. 

§  265.8  Business  information;  procedures 
for  predisclosure  notification  to  submitters. 

(a)  In  general.  This  section  provides  a  . 
procedure  by  which  persons  submitting 
business  information  to  the  Postal 
Service  can  request  that  the  information 
not  be  disclosed  pursuant  to  a  request 
under  the  Freedom  of  Information  Act. 
This  section  does  not  affect  the  Postal ' 
Service’s  right,  authority,  or  obligation 
to  disclose  information  in  any  other 
context,  nor  is  it  intended  to  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  Postal  Service,  its 
officers,  or  any  person.  Existing  rights  of 
submitters  are  also  unaffected.  For 
purposes  of  this  section,  the  following 
definitions  apply: 

(1)  Business  information  means 
commercial  or  financial  information 
provided  directly  or  indirectly  to  the 
Postal  Service  by  a  submitter  that 
arguably  is  protected  from  disclosure 
under  Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4), 
which  is  restated  in  §  265.6(b)(2). 

(2)  Submitter  means  any  person  or 
entity  who  provides  business 
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information,  directly  or  indirectly,  to 
the  Postal  Servdce.  The  term  includes, 
but  is  not  limited  to,  corporations,  state 
governments,  and  foreign  governments. 

(b)  Notice  to  submitters.  (1)  The 
custodian  shall,  to  the  extent  permitted 
by  law,  provide  a  submitter  with  prompt 
written  notice  of  a  Freedom  of 
Information  Act  request  for  the 
submitter’s  business  information 
whenever  required  under  paragraph  (c) 
of  this  section,  except  as  provided  in 
paragraph  (d)  of  this  section,  in  order  to 
afford  the  submitter  an  opportunity  to 
object  to  disclosure  pursuant  to 
paragraph  (f)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  of  records 
containing  the  business  information.  In 
the  case  of  an  administrative  appeal,  the 
General  Counsel  shall  be  responsible  for 
providing  such  notification  as  may  be 
appropriate  under  this  section. 

(2)  When  notice  is  given  to  a 
submitter  under  paragraph  {b)(ll  of  this 
section,  the  requester  also  shall  be 
notified  that  notice  and  an  opportunity 
to  object  are  being  provided  to  the 
submitter  pursuant  to  this  section. 

(c)  When  notice  is  required.  Notice 
shall  be  given  to  a  submitter  whenever: 

(1)  The  submitter  has  in  good  faith 
designated  the  information  as 
information  deemed  protected  from 
disclosure  under  Exemption  4,  in 
accordance  with  the  procedure 
described  in  paragraph  (e)  of  this 
section,  or 

(2)  In  the  opinion  of  the  custodian,  or 
of  the  General  Counsel,  in  the  case  of  an 
administrative  appeal,  it  is  likely  that 
disclosure  of  the  information  would 
result  in  competitive  harm  to  the 
submitter. 

(d)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraph 
(b)  of  this  section  shall  not  apply  if: 

(1)  The  Postal  Service  determines 
without  reference  to  the  submitter  that 
the  information  will  not  be  disclosed. 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public. 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  the  Freedom 
of  Information  Act,  5  U.S.C.  552). 

(4)  Disclosure  of  the  particular  kind  of 
information  is  required  by  a  Postal 
Service  regulation,  except  that,  in  such 
case,  advance  written  notice  of  a 
decision  to  disclose  shall  be  provided  to 
the  submitter  if  the  submitter  had 
provided  written  justification  for 
protection  of  the  information  under 
Exemption  4  at  the  time  of  submission 
or  a  reasonable  time  thereafter. 


(e)  Procedure  for  designating  business 
information  at  the  time  of  its 
submission.  (1)  Submitters  of  business 
information  shall  use  good-faith  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  those 
portions  of  their  submissions  which 
they  deem  to  be  protected  from 
disclosure  under  Exemption  4.  Each 
record,  or  portion  thereof,  to  be  so 
designated,  shall  be  clearly  marked  with 
a  suitable  legend  such  as  Privileged 
Business  Information — Do  Not  Release. 
When  the  designated  records  contain 
some  information  for  which  an 
exemption  is  not  claimed,  the  submitter 
shall  clearly  indicate  the  portions  for 
which  protection  is  sought. 

(2)  At  the  time  a  designation  is  made 
pursuant  to  paragraph  (e)(l)  of  this 
section,  the  submitter  shall  furnish  the 
Postal  Service  with  the  name,  title, 
address,  and  telephone  number  of  the 
person  or  persons  to  be  contacted  for  the 
purpose  of  the  notification  described  in 
paragraph  (b)  of  this  section. 

(3)  Submitters  who  provide  to  a  postal 
facility  business  information  on  a 
recurring  basis  and  in  substantially 
identical  form  may  use  the  following 
simplified  process:  The  first  submission 
will  provide  in  full  the  information 
required  in  paragraphs  (e)(1)  and  (2)  of 
this  section;  shall  identify  the  type  of 
information,  e.g.,  PS  Form  3602,  to 
which  it  is  intended  to  apply:  and  shall 
state  that  it  is  intended  to  serve  as  a 
designation  for  all  of  the  information  of 
this  type  that  is  submitted  to  the 
particular  facility.  Thereafter  when 
providing  this  type  of  information,  the 
submitter  need  only  mark  a  submission 
with  a  reference  to  the  letter 
designation.  By  written  agreement  with 
the  head  of  the  facility,  even  this 
marking  may  be  dispensed  with  if  it  is 
not  necessary  to  alert  postal  employees 
at  that  facility  of  the  claim  of 
exemption. 

(4)  A  designation  made  pursuant  to 
paragraph  (e)  of  this  section  shall  be 
deemed  to  have  expired  10  years  after 
the  date  the  records  were  submitted 
unless  the  submitter  requests,  and 
provides  reasonable  justification  for,  a 
designation  period  of  greater  duration. 

(5)  The  Postal  Service  will  not 
determine  the  validity  of  any  request  for 
confidential  treatment  until  a  request  for 
disclosure  of  the  information  is 
received. 

(f)  Opportunity  to  object  to  disclosure. 
Through  the  notice  described  in 
paragraph  (b)  of  this  section,  the 
submitter  shall  be  afforded  a  reasonable 
period  of  time  within  which  to  provide 
the  Postal  Service  with  a  detailed 
written  statement  of  any  objection  to 


disclosure.  Such  statement  shall  specify 
all  grounds  for  withholding  any  of  the 
information  under  any  exemption  of  the 
Freedom  of  Information  Act  and,  in  the 
case  of  Exemption  4,  shall  demonstrate 
why  the  information  is  contended  to  be 
a  trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Whenever  possible,  the 
submitter’s  claim  of  confidentiality 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  submitter  that  the 
information  in  question  is  in  fact 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter,  and  is  not 
routinely  available  to  the  public  from 
other  sources.  Information  provided  by 
a  submitter  pursuant  to  this  paragraph 
may  itself  be  subject  to  disclosure  under 
the  FOIA. 

(g)  Determination  that  confidential 
treatment  is  warranted.  If  the  custodian 
determines  that  confidential  treatment 
is  warranted  for  any  part  of  the 
requested  records,  hp  shall  inform  the 
requester  in  writing  in  accordance  with 
the  procedures  set  out  in  §  265.7(d)  of 
this  chapter,  and  shall  advise  the 
requester  of  the  right  to  appeal.  A  copy 
of  the  letter  of  denial  shall  also  be 
provided  to  the  submitter  of  the  records 
in  any  case  in  which  the  submitter  had 
been  notified  of  the  request  pursuant  to 
paragraph  (c)  of  this  section. 

(h)  Notice  of  intent  to  disclose.  The 
custodian,  in  the  case  of  an  initial 
request,  or  the  General  Counsel,  in  the 
case  of  an  appeal,  shall  consider 
carefully  a  submitter’s  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  In  the  event  of  a 
decision  to  disclose  business 
information  over  the  objection  of  the 
submitter,  the  submitter  shall  be 
furnished  a  written  notice  which  shall 
include  the  following: 

(1)  A  description  of  the  business 
information  to  be  disclosed. 

(2)  A  statement  of  the  reasons  for 
which  the  submitter’s  disclosure 
objections  were  not  sustained. 

(3)  The  specific  date  upon  which 
disclosure  will  occur.  Such  notice  of 
intent  to  disclose  shall  be  forwarded  to 
the  submitter  a  reasonable  number  of 
days  prior  to  the  specified  disclosure 
date,  and  the  requester  shall  be  notified 
likewise. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information,  the 
General  Counsel  shall  promptly  notify 
the  submitter. 

§  265.9  Schedule  of  fees. 

(a)  Policy.  The  purpose  of  this  section 
is  to  establish  fair  and  equitable  fees  to 
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permit  the  furnishing  of  records  to 
members  of  the  public  while  recovering 
the  full  allowable  direct  costs  incurred 
by  the  Postal  Service.  The  Postal  Service 
will  use  the  most  efficient  and  least 
costly  methods  available  to  it  when 
complying  with  requests  for  records. 

(b)  Standard  rates — (1)  Record 
retrieval.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming. 

{i)  Manual  search.  The  fee  for  a 
manual  search  is  $32  per  hour  (fractions 
of  an  hour  are  rounded  to  the  nearest 
half  hour). 

(ii)  Computer  search.  The  fee  for 
retrieving  data  by  computer  is  the  actual 
direct  cost  of  the  retrieval,  including 
computer  search  time,  and  personnel 
cost  in  effect  at  the  time  that  the 
retrieval  services  are  performed.  The 
fees  are  subject  to  periodic  revision.  A 
copy  of  the  fees  are  included  within  the 
public  index.  (See  appendix  A.) 

(2)  Duplication,  (ij  Except  where 
otherwise  specifically  provided  in 
postal  regulations,  the  fee  for 
duplicating  any  record  or  publication  is 
$0.15  per  page. 

(ii)  The  Postal  Service  may  at  its 
discretion  make  coin-operated  copy 
machines  available  at  any  location,  or 
otherwise  give  the  requester  the 
opportunity  to  make  copies  of  Postal 
Service  records  at  his  own  expense. 
Unless  authorized  by  the  Records 
Office,  however,  no  off-site  copying 
shall  be  permitted  of  records  which,  if 
lost,  could  not  be  replaced  without 
inconvenience  to  the  Postal  Service. 

(iii)  The  Postal  Service  will  normally 
furnish  only  one  copy  of  any  record.  If 
duplicate  copies  are  furnished  at  the 
request  of  the  requester,  the  $0.15  per- 
page  fee  shall  be  charged  for  each  copy 
of  each  duplicate  page  without  regard  to 
whether  the  requester  is  eligible  for  free 
copies  pursuant  to  paragraph  (c)  or  (g) 
of  this  section.  At  his  or  her  discretion, 
when  it  is  reasonably  necessary  because 
of  a  lack  of  adequate  copying  facilities 
or  other  circumstances,  the  custodian 
may  make  the  requested  record 
available  to  the  requester  for  inspection 
under  reasonable  conditions  and  need 
not  furnish  a  copy  thereof. 

(3)  Review.  The  fee  for  reviewing 
records  located  in  response  to  a 
commercial  use  request  is  $32  per  hour 
(fractions  of  an  hour  are  rounded  to  the 
nearest  half  hour).  Only  requesters  who 
are  seeking  documents  for  commercial 
use  may  be  charged  for  review. 
“Review”  is  defined  in  paragraph  (h)(4) 
of  this  section;  “commercial  use”  is 
defined  in  paragraph  (h)(5)  of  this 
section. 

(4)  Micrographics.  Paragraphs  (b)(1), 

(2),  and  (3)  of  this  section  also  apply  to 


information  stored  within  micrographic 
systems. 

(c)  Four  categories  of  fees  to  be 
charged.  For  the  purpose  of  assessing 
fees  under  this  section,  a  requester  shall 
be  classified  into  one  of  four  categories: 
commercial  use  requesters;  educational 
and  noncommercial  scientific 
institutions;  representatives  of  the  news 
media:  and  all  other  requesters. 
Requesters  in  each  category  must 
reasonably  describe  the  records  sought. 
Fees  shall  be  charged  requesters  in  each 
category  in  accordance  with  the 
following: 

(1)  Commercial  use  requesters.  Fees 
shall  be  charged  to  recover  the  full 
direct  costs  of  search,  review,  and 
duplication  in  accordance  with  the  rates 
prescribed  in  paragraphs  (b)(1)  through 

(3)  of  this  section,  subject  only  to  the 
general  waiver  set  out  in  paragraph 
(g)(1)  of  this  section.  The  term 
“commercial  use  request”  is  defined  in 
paragraph  (h)(5). 

(2)  Educational  and  noncommercial 
scientific  institutions.  Fees  shall  be 
charged  only  for  duplication  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  except  that  the  first  100  pages 
furnished  in  response  to  a  particular 
request  shall  be  furnished  without 
charge.  (See  also  the  general  waiver 
provision  in  paragraph  (g)(1)  of  this 
section.)  To  be  eligible  for  the  reduction 
of  fees  applicable  to  this  category,  the 
requester  must  show  that  the  request  is 
being  made  as  authorized  by  and  under 
the  auspices  of  a  qualifying  institution 
and  that  the  records  are  not  sought  for 

a  commercial  use,  but  are  sought  in 
furtherance  of  scholarly  or  scientific 
research.  These  institutions  are  defined 
in  paragraphs  (h)(6)  and  (h)(7)  of  this 
section,  respectively. 

(3)  Representatives  of  the  news  media. 
Fees  shall  be  charged  only  for 
duplication  in  accordance  with 
paragraph  (b)(2)  of  this  section,  except 
that  the  first  100  pages  furnished  in 
response  to  a  particular  request  shall  be 
furnished  without  charge.  (See  also  the 
general  waiver  provision  in  paragraph 
(g)(1)  of  this  section.)  To  be  eligible  for 
the  reduction  of  fees  applicable  to  this 
category,  the  requester  must  meet  the 
criteria  in  paragraph  (h)(8)  of  this 
section,  and  the  request  must  not  be 
made  for  a  commercial  use. 

(4)  All  other  requesters.  Fees  shall  be 
charged  for  search  and  duplication  in 
accordance  with  paragraphs  (b)(1)  and 
(2)  of  this  section,  except  that  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  shall  be 
furnished  without  charge.  (See  also 
paragraphs  (g)(1)  and  (2)  of  this  section.) 

(d)  Aggregating  requests.  When  the 
custodian  reasonably  believes  that  a 


requester  is  attempting  to  break  a 
request  down  into  a  series  of  requests  in 
order  to  evade  the  assessment  of  fees, 
the  custodian  may  aggregate  the 
requests  and  charge  accordingly.  The 
custodian  shall  not  aggregate  multiple 
requests  when  the  requests  pertain  to 
unrelated  subject  matter.  Requests  made 
hy  more  than  one  requester  may  be 
aggregated  only  when  the  custodian  has 
a  concrete  basis  on  which  to  conclude 
that  the  requesters  are  acting  in  concert 
specifically  to  avoid  payment  of  fees. 

(e)  Other  costs — (1)  Publications. 
Publications  and  other  printed  materials 
may,  to  the  extent  that  they  are  available 
in  sufficient  quantity,  be  made  available 
at  the  established  price,  if  any,  or  at  cost 
to  the  Postal  Service.  Fees  established 
for  printed  materials  pursuant  to  laws, 
other  than  the  Freedom  of  Information 
Act,  that  specifically  provide  for  the 
setting  of  fees  for  particular  types  of 
records  are  not  subject  to  waiver  or 
reduction  under  this  section. 

(2)  Other  charges.  When  a  response  to 
a  request  requires  services  or  materials 
other  than  the  common  one  listed  in 
paragraph  (b)  of  this  section,  the  direct 
cost  of  such  services  or  materials  to  the 
Postal  Service  may  be  charged,  but  only 
if  the  requester  has  been  notified  of  the 
nature  and  estimated  amount  of  such 
cost  before  it  is  incurred. 

(f)  Advance  notice  and  payment  of 
fees — (1)  Liability  and  payment.  The 
requester  is  responsible,  subject  to 
limitations  on  liability  provided  by  this 
section,  for  the  payment  of  all  fees  for 
services  resulting  from  his  request,  even 
if  responsive  records  are  not  located  or 
are  determined  to  be  exempt  from 
disclosure.  Checks  in  payment  of  fees 
should  be  made  payable  to  “U.S.  Postal 
Service.” 

(2)  Advance  notice.  To  protect 
members  of  the  public  from  unwittingly 
incurring  liability  for  unexpectedly 
large  fees,  the  custodian  shall  notify  the 
requester  if  the  estimated  cost  is 
expected  to  exceed  $25.  When  search 
fees  are  expected  to  exceed  $25,  but  it 
cannot  be  determined  in  advance 
whether  any  records  will  be  located  or 
made  available,  the  custodian  shall 
notify  the  requester  of  the  estimated 
amount  and  of  the  responsibility  to  pay 
search  fees  even  though  records  are  not 
located  or  are  determined  to  be  exempt 
from  disclosure.  The  notification  shall 
be  transmitted  as  soon  as  possible  after 
physical  receipt  of  the  request,  giving 
the  best  estimate  then  available.  It  shall 
include  a  brief  explanatory  statement  of 
the  nature  and  extent  of  the  services 
upon  which  the  estimate  is  based  and 
shall  offer  the  requester  an  opportunity 
to  confer  with  the  custodian  or  his 
representative  in  an  attempt  to 


79748 


Federal  Register / Voi.  73,  No.  250 /Tuesday,  December  30,  2008 / Proposed  Rules 


reformulate  the  request  so  as  to  meet  his 
needs  at  lower  cost.  The  time  period  for 
responding  to  the  request  shall  not  run 
during  the  interval  between  the  date 
such  notification  is  transmitted  and  the 
date  of  receipt  of  the  requester’s 
agreement  to  bear  the  cost.  No 
notification  is  required  if  the  request- 
specifically  states  that  whatever  cost  is 
involved  is  acceptable  or  is  acceptable 
up  to  a  specified  amount  that  covers 
estimated  costs  or  if  payment  of  all  fees 
in  excess  of  $25  has  been  waived. 

(3)  Advance  payment.  Advance 
payment  of  fees  shall  not  be  required, 
except: 

(1)  When  it  is  estimated  that  the  fees 
chargeable  under  this  section  are  likely 
to  exceed  $250.  If  the  requester  has  a 
history'  of  prompt  payment  of  FOIA  fees, 
the  custodian  shall  notify  the  requester 
of  the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  before 
commencing  work  on  the  request.  If  the 
requester  has  no  history  of  payment,  the 
custodian  may  require  an  advance 
payment  of  an  amount  up  to  the  full 
estimated  charge  before  commencing 
work  on  the  request. 

(ii)  When  a  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  the  requester  shall  be  required 
to  pay  the  full  amount  owed,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before 
processing  will  begin  on  a  new  or 
pending  request. 

(iii)  When  advance  payment  is 
required  under  paragraphs  {f){3)(i)  or  (ii) 
of  this  section,  the  time  periods  for 
responding  to  the  initial  request  or  to  an 
appeal  shall  not  run  during  the  interval 
between  the  date  that  notice  of  the 
requirement  is  transmitted  and  the  date 
that  the  required  payment  or  assurance 
of  payment  is  received. 

(g)  Restrictions  on  assessing  fees — (1) 
General  waiver.  No  fees  shall  be  charged 
to  any  requester  if  they  would  amount, 
in  the  aggregate,  for  a  request  or  a  series 
of  related  requests,  to  $10  or  less.  When 
the  fees  for  the  first  100  pages  or  the  first 
2  hours  of  search  time  are  excludable 
under  paragraph  (c)  of  this  section, 
additional  costs  will  not  be  assessed 
unless  they  exceed  $10. 

(2)  Certain  fees  not  charged — (i)  All 
requests  except  those  for  commercial 
use.  Fees  shall  not  be  charged  for  the 
first  100  pages  of  duplication,  and  the 
first  2  hours  of  search  time  except  when 
the  request  is  for  a  commercial  use  as 
defined  in  paragraph  (h)(5)  of  this 
section.  When  search  is  done  by 
computer,  the  fees  to  be  excluded  for 
the  first  2  hours  of  search  time  shall  be 
determined  on  the  basis  of  fee  for 
computer  searches  then  in  effect.  (See 


appendix  A.)  Assessment  of  search  fees 
will  begin  at  the  point  when  the  cost  of 
the  search  (including  the  cost  of 
personnel  and  computer  processing 
time)  reaches  the  equivalent  dollar 
amount  of  personnel  fees  for  2  hours. 

(ii)  Requests  of  educational  and 
noncommercial  scientific  institutions 
and  representatives  of  the  news  media. 
Fees  shall  not  be  charged  for  time  spent 
searching  for  records  in  response  to 
requests  submitted  by  educational  and 
noncommercial  scientific  institutions  or 
representatives  of  the  news  media. 

(3)  Public  interest  waiver.  The 
custodian  shall  waive  a  fee,  in  whole  or 
in  part,  and  any  requirement  for 
advance  payment  of  such  a  fee,  when  he 
determines  that  furnishing  the  records  is 
deemed  to  be  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Federal  government,  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  This  w'aiver  may  be 
granted  notwithstanding  the 
applicability  of  other  fee  reductions 
prescribed  by  this  section  for  requesters 
in  certain  categories.  In  determining 
whether  disclosure  is  in  the  public 
interest  for  the  purposes  of  this  waiver, 
the  following  factors  may  be  considered: 

(i)  The  relation  of  the  records  to  the 
operations  or  activities  of  the  Postal 
Service. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed. 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure. 

(iv)  The  significance  of  that 
contribution  to  the  public 
understanding  of  the  subject. 

(v)  The  nature  of  the  requester’s 
personal  interest,  if  any,  in  the 
disclosure  requested. 

(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requester’s  commercial 
interest. 

(4)  Waiver  by  officer.  Any  officer  of 
the  Postal  Service,  as  defined  in  §  221.4, 
his  designee,  or  the  Manager,  Records 
Office  may  waive  in  whole  or  in  part 
any  fee  required  by  this  part  or  the 
requirement  for  advance  payment  of  any 
fee. 

(5)  Fee  for  other  services.  Waivers  do 
not  apply  for  fees  for  address  correction 
services  performed  in  accordance  with 
R900  of  the  DMM. 

(h)  Definitions.  As  used  in  this 
section,  the  term: 

(1)  Direct  costs  include  expenditures 
actually  incurred  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 


request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  a  factor  to  cover 
benefits)  and  the  cost  of  operating 
duplicating  machinery.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  costs  of  space  and  heating  or  lighting 
the  facility  in  which  the  records  are 
stored. 

(2)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  Searches  may  be 
done  manually  or  by  computer  using 
existing  programming.  A  line-by-line 
search  will  be  conducted  only  when 
necessary  to  determine  whether  the 
document  contains  responsive 
information  and  will  not  be  employed 
in  those  instances  in  which  duplication 
of  the  entire  document  would  be  the 
less  expensive  and  quicker  method  of 
complying  with  a  request.  Search  does 
not  include  review  of  material  to 
determine  whether  the  material  is 
exempt  from  disclosure  (see  paragraph 
(h)(4)  of  this  section). 

(3)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 
The  copy  provided  must  be  in  a  form 
that  is  reasonably  usable  by  requesters. 

(4)  Review  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  request  that  is  for  a 
commercial  use  (see  paragraph  (h)(5)  of 
this  section)  to  determine  whether  any 
portion  of  any  document  located  is 
exempt  from  mandatory  disclosure.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is  , 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  Charges  may 
be  assessed  only  for  the  initial  review, 
i.e.,  the  first  time  the  applicability  of  a 
specific  exemption  is  analyzed.  Costs 
for  a  subsequent  review  are  properly 
assessable  only  when  a  record  or 
portion  of  a  record  withheld  solely  on 
the  basis  of  an  exemption  later 
determined  not  to  apply  must  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered. 

(5)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
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made.  In  determining  whether  a  request 
properly  belongs  in  this  category,  the 
Postal  Service  will  look  to  the  use  to 
which  the  requester  will  put  the 
documents  requested.  If  the  use  is  not 
clear  from  the  request  itself,  or  if  there 
is  reasonable  cause  to  doubt  the 
requester’s  stated  use,  the  custodian 
shall  seek  additional  clarification  from 
the  requester  before  assigning  the 
request  to  this  category. 

(6)  Educational  institution  refers  to  a 
pre-school,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  “commercial”  basis  as 
that  term  is  defined  in  paragraph  {h)(5) 
of  this  section,  and  that  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(8)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  “news”  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Requests  by  news 
organizations  for  information  that  will 
be  used  for  the  furtherance  of  the 
organization’s  commercial  interests, 
rather  than  for  the  dissemination  of 
news  to  the  public,  shall  be  considered 
commercial  use  requests.  Examples  of 
news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  “news”)  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  A 
“freelance”  journalist  will  be  regarded 
as  a  representative  of  the  news  media  if 
he  can  demonstrate  a  solid  basis  for 
expecting  publication  through  a  news 
organization,  even  though  not  actually 
employed  by  it.  This  may  be 
demonstrated  either  by  a  publication 
contract  with  the  news  organization  or 
by  the  past  publication  record  of  the 
requester. 

§265.10  Annual  report. 

A  report  concerning  the 
administration  of  the  Freedom  of 
Information  Act  and  this  part  will  be 
submitted  to  the  Attorney  General  of  the 


United  States  on  or  before  February  1  of 
each  year.  Data  for  the  report  will  be 
collected  on  the  basis  of  fiscal  year  that 
begins  on  October  1  of  each  year.  The 
attorney  general,  in  consultation  with 
the  director.  Office  of  Management  and 
Budget,  will  prescribe  the  form  and 
content  of  the  report.  The  report  will  be 
made  available  to  the  public  at  the 
Headquarters  library  and  on  the  Postal 
Service’s  Web  site  at  http:// 

WWW. usps.com/foia. 

§  265.1 1  Compliance  with  subpoena  duces 
tecum,  court  orders,  and  summonses. 

(a)  Compliance  with  subpoena  duces 
tecum.  (1)  Except  as  required  by  part 
262,  produce  other  records  of  tbe  Postal 
Service  only  in  compliance  with  a 
subpoena  duces  tecum  or  appropriate 
court  order. 

(2)  Time,  leave,  and  payroll  records  of 
postal  employees  are  subject  to 
production  when  a  subpoena  duces 
tecum  or  appropriate  court  order  has 
been  properly  served.  The  custodian  of 
the  records  may  designate  a  postal 
employee  to  present  the  records.  The 
presentation  by  a  designee  rather  than 
the  employee  named  in  the  subpoena  or 
court  order  must  meet  with  the  approval 
of  the  attorneys  for  each  side.  In 
addition,  sucb  records  may  be  released 
if  authorized  in  writing  by  the 
employee. 

(3)  If  the  subpoena  involves  a  job- 
connected  injury,  the  records  are  under 
the  exclusive  jurisdiction  of  the  Office 
of  Workers’  Compensation  Programs, 
Department  of  Labor.  Requests  for 
authorization  to  produce  these  records 
shall  be  addressed  to:  Office  of  Workers’ 
Compensation  Programs,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Also  notify  the  attorney 
responsible  for  the  issuance  of  the 
subpoena  or  court  order, 

(4)  Employee  medical  records  are 
primarily  under  the  exclusive 
jurisdiction  of  the  U.S.  Civil  Service 
Commission.  The  Commission  has 
delegated  authority  to  the  Postal  Service 
and  to  the  Commission’s  Regional 
Directors  to  release  medical 
information,  in  response  to  proper 
requests  and  upon  competent  medical 
advice,  in  accordance  with  the 
following  criteria: 

(i)  Except  in  response  to  a  subpoena 
or  court  order,  do  not  release  any 
medical  information  about  an  employee 
to  any  non-Federal  entity  or  individual 
without  authorization  from  the 
employee. 

(ii)  With  authorization  from  the 
employee,  the  responding  official  will 
respond  as  follows  to  a  request  from  a 
non-Federal  source  for  medical 
information: 


(A)  If,  in  the  opinion  of  a  Federal 

medical  officer,  the  medical  information 
indicates  the  existence  of  a  malignancy, 
a  mental  condition,  or  other  condition 
about  which  a  prudent  physician  would 
hesitate  to  inform  a  person  suffering 
from  such  a  condition  as  to  its  exact 
nature  and  probable  outcome,  do  not 
release  the  medical  information  to  the 
employee  or  to  any  individual 
designated  by  him,  except  to  a 
physician,  designated  by  the  employee 
in  writing.  If  a  subpoena  or  court  order 
was  issued,  the  responding  official  shall 
caution  the  moving  party  as  to  the 
possible  dangers  involved  if  the  medical 
information  is  divulged.  ' 

(B)  If,  in  the  opinion  of  a  Federal 
medical  officer,  the  medical  information 
does  not  indicate  the  presence  of  any 
condition  which  would  cause  a  prudent 
physician  to  hesitate  to  inform  a  person 
of  the  exact  nature  and  probable 
outcome  of  his  condition,  release  it  in 
response  to  a  subpoena  or  court  order, 
or  to  the  employee  or  to  any  person, 
firm,  or  organization  he  authorizes  in 
writing. 

(C)  If  a  Federal  medical  officer  is  not 
available,  refer  the  request  to  the  Civil 
Service  Commission  regional  office  with 
the  medical  certificates  or  other  medical 
reports  concerned. 

(5)  Do  not  release  any  records 
containing  information  as  to  the 
employee’s  security  or  loyalty. 

(6)  Honor  subpoenas  or  court  orders 
only  when  disclosure  is  authorized. 

(7)  When  authorized  to  comply  with 
a  subpoena  duces  tecum,  do  not  leave 
the  original  records  with  the  court. 

(b)  [Reserved] 

§  265.1 2  Demands  for  testimony  or 
records  in  certain  legai  proceedings. 

(a)  Scope  and  applicability  of  this 
section.  (l)This  section  establishes 
procedures  to  be  followed  if  the  Postal 
Service  or  any  Postal  Service  employee 
receives  a  demand  for  testimony 
concerning  or  disclosure  of: 

(1)  Records  contained  in  the  files  of 
the  Postal  Service; 

(ii)  Information  relating  to  records 
contained  in  the  files  of  the  Postal 
Service;  or 

(iii)  Information  or  records  acquired 
or  produced  by  the  employee  in  the 
course  of  his  or  her  official  duties  or 
because  of  the  employee’s  official  status. 

(2)  This  section  does  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  by  any  person 
against  the  Postal  Service. 

(3)  This  section  does  not  apply  to  any 
of  the  following: 

(i)  Any  legal  proceeding  in  which  the 
United  States  is  a  party; 

(ii)  A  demand  for  testimony  or  records 
made  by  either  House  of  Congress  or,  to 
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the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  of  Congress; 

(iii)  An  appearance  by  an  employee  in 
his  or  her  private  capacity  in  a  legal 
proceeding  in  which  the  employee’s 
testimony  does  not  relate  to  the 
employee’s  official  duties  or  the 
functions  of  the  Postal  Service;  or 

(iv)  A  demand  for  testimony  or 
records  submitted  to  the  Postal 
Inspection  Service  (a  demand  for 
Inspection  Service  records  or  testimony 
will  be  handled  in  accordance  with 
rules  in  §  265.11). 

(4)  This  section  does  not  exempt  a 
request  from  applicable  confidentiality 
requirements,  including  the 
requirements  of  the  Privacy  Act.  5 
U.S.C.  552a. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Adjudicative  authority  includes, 
but  is  not  limited  to,  the  following: 

(1)  A  court  of  law  or  other  judicial 
forums,  whether  local,  state,  or  Federal; 
and 

(ii)  Mediation,  arbitration,  or  other 
forums  for  dispute  resolution. 

(2)  Demand  includes  a  subpoena, 
subpoena  duces  tecum,  request,  order, 
or  other  notice  for  testimony  or  records 
arising  in  a  legal  proceeding. 

(3)  Employee  means  a  current 
employee  or  official  of  the  Postal 
Service. 

(4)  General  Counsel  means  the 
General  Counsel  of  the  U.S.  Postal 
Service,  the  Chief  Field  Counsels,  the 
Field  Managing  Counsels,  or  an 
employee  of  the  Postal  Service  acting  for 
the  General  Counsel  under  a  delegation 
of  authority. 

(5)  Legal  proceeding  means: 

(i)  A  proceeding  before  an 
adjudicative  authority; 

(ii)  A  legislative  proceeding,  except 
for  a  proceeding  before  either  House  of 
Congress  or  before  any  committee  or 
subcommittee  of  Congress;  or 

(iii)  An  administrative  proceeding. 

(6)  Private  litigation  means  a  legal 
proceeding  to  which  the  United  States 
is  not  a  party. 

(7)  Records  custodian  means  the 
employee  who  maintains  a  requested 
record.  For  assistance  in  identifying  the 
custodian  of  a  specific  record,  contact 
the  Manager,  Records  Office,  U.S.  Postal 
Service,  475  L’Enfant  Plaza,  S.W., 
Washington,  DC  20260,  telephone  (202) 
268-2608. 

(8)  Testimony  means  statements  made 
in  connection  with  a  legal  proceeding, 
including  but  not  limited  to  statements 
in  court  or  other  forums,  depositions, 
declarations,  affidavits,  or  responses  to 
interrogatories. 

(9)  United  States  means  the  Federal 
government  of  the  United  States  and 


any  of  its  agencies,  establishments,  or 
instrumentalities,  including  the  United 
States  Postal  Service. 

(c)  Requirements  for  submitting  a 
demand  for  testimony  or  records.  (1) 
Ordinarily,  a  party  seeking  to  obtain 
records  from  the  Postal  Service  should 
submit  a  request  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
and  the  Postal  Service’s  regulations 
implementing  the  FOIA  at  39  CFR  265.1 
through  265.9  or  the  Privacy  Act,  5 
U.S.C.  552a  and  the  Postal  Service’s 
regulations  implementing  the  Privacy 
Act  at  39  CFR  266.1  through  266.9. 

(2)  A  demand  for  testimony  or  records 
issued  pursuant  to  the  rules  governing 
the  legal  proceeding  in  which  ihe 
demand  arises  must: 

(i)  Be  in  writing; 

(ii)  Identify  the  requested  record  and/ 
or  state  the  nature  of  the  requested 
testimony,  describe  the  relevance  of  the 
record  or  testimony  to  the  proceeding, 
and  why  the  information  sought  is 
unavailable  by  any  other  means;  and 

(iii)  If  testimony  is  requested,  contain 
a  summary  of  the  requested  testimony 
and  a  showing  that  no  document  could 
be  provided  and  used  in  lieu  of 
testimony. 

(3)  Procedures  for  service  of  demand 
are  made  as  follows: 

(i)  Service  of  a  demand  for  testimony 
or  records  (including,  but  not  limited  to, 
personnel  or  payroll  information) 
relating  to  a  current  or  former  employee 
must  be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  District  Manager, 
Customer  Services  and  Sales,  for  all 
current  employees  whose  work  location 
is  within  the  geographic  boundaries  of 
the  manager’s  district,  and  any  former 
employee  whose  last  position  was 
within  the  geographic  boundaries  of  the 
manager’s  district.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  whose  testimony  is 
requested  and  the  appropriate  District 
Manager,  Customer  Services  and  Sales, 
at  least  ten  (10)  working  days  before  the 
date  the  testimony  or  records  are 
needed. 

(ii)  Service  of  a  demand  for  testimony 
or  records  other  than  those  described  in 
paragraph  (c)(3)(i)  of  this  section  must 
be  made  in  accordance  with  the  • 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  General  Counsel,  U.S. 
Postal  Service,  475  L’Enfant  Plaza,  SW., 
Washington  DC  20260,  or  the  Field 


Managing  Counsel.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  and  the  General 
Counsel  or  Field  Managing  Counsel  at 
least  ten  (10)  working  days  before  the 
date  testimony  or  records  are  needed. 

(d)  Procedures  followed  in  response  to 
a  demand  for  testimony  or  records.  (1) 
After  an  employee  receives  a  demand 
for  testimony  or  records,  the  employee 
shall  immediately  notify  the  General 
Counsel  or  Field  Managing  Counsel  and 
request  instructions. 

(2)  An  employee  may  not  give 
testimony  or  produce  records  without 
the  prior  authorization  of  the  General 
Counsel. 

(3) (i)  The  General  Counsel  may  allow 
an  employee  to  testify  or  produce 
records  if  the  General  Counsel 
determines  that  granting  permission: 

(A)  Would  be  appropriate  under  the 
rules  of  procedure  governing  the  matter 
in  which  the  demand  arises  and  other 
applicable  laws,  privileges,  rules, 
authority,  and  regulations;  and 

(B)  Would  not  be  contrary  to  the 
interest  of  the  United  States.  The 
interest  of  the  United  States  includes, 
but  is  not  limited  to,  furthering  a  public 
interest  of  the  Postal  Service  and 
protecting  the  human  and  financial 
resources  of  the  United  States. 

(ii)  An  employee’s  testimony  shall  be 
limited  to  the  information  set  forth  in 
the  statement  described  at  paragraph 
(c)(2)  of  this  section  or  to  such  portions 
thereof  as  the  General  Counsel 
determines  are  not  subject  to  objection. 
An  employee’s  testimony  shall  be 
limited  to  facts  within  the  personal 
knowledge  of  the  employee.  A  Postal 
Service  employee  authorized  to  give 
testimony  under  this  rule  is  prohibited 
from  giving  expert  or  opinion  testimony, 
answering  hypothetical  or  speculative 
questions,  or  giving  testimony  with 
respect  to  privileged  subject  matter.  The 
General  Counsel  may  waive  the 
prohibition  of  expert  testimony  under 
this  paragraph  only  upon  application 
and"  showing  of  exceptional 
circumstances  and  the  request 
substantially  meets  the  requirements  of 
this  section. 

(4)  The  General  Counsel  may  establish 
conditions  under  which  the  employee 
may  testify,  If  the  General  Counsel 
authorizes  the  testimony  of  an 
employee,  the  party  seeking  testimony 
shall  make  arrangements  for  the  taking 
of  testimony  by  those  methods  that,  in 
the  General  Counsel’s  view,  will  least 
disrupt  the  employee’s  official  duties. 
For  example,  at  the  General  Counsel’s 
discretion,  testimony  may  be  provided 
by  affidavits,  answers  to  interrogatories, 
written  depositions,  or  depositions 
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transcribed,  recorded,  or  preserved  by 
any  other  means  allowable  by  law. 

(5)  If  a  response  to  a  demand  for 
testimony  or  records  is  required  before 
the  General  Counsel  determines 
whether  to  allow  an  employee  to  testify, 
the  employee  or  counsel  for  the 
employee  shall  do  the  following: 

(i)  Inform  the  court  or  other  authority 
of  the  regulations  in  this  section;  and 

(ii)  Request  that  the  demand  be  stayed 
pending  the  employee’s  receipt  of  the 
General  Counsel’s  instructions. 

(6)  if  the  court  or  other  authority 
declines  the  request  for  a  stay,  or  rules 
that  the  employee  must  comply  with  the 
demand  regardless  of  the  General 
Counsel’s  instructions,  the  employee  or 
counsel  for  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  United  States  ex  rel. 
Touhyv.  Ragen,  340  U.S.  462  (1951), 
and  the  regulations  in  this  section. 

(7)  The  General  Counsel  may  request 
the  assistance  of  the  Department  of 
Justice  or  a  U.S.  Attorney  where 
necessary  to  represent  the  interests  of 
the  Postal  Service  and  the  employee. 

(8)  At  his  or  her  discretion,  the 
General  Counsel  may  grant  a  waiver  of 
any  procedure  described  by  this  section, 
where  waiver  is  considered  necessary  to 
promote  a  significant  interest  of  the 
United  States  or  for  other  good  cause. 

(9)  If  it  otherwise  is  permissible,  the 
records  custodian  may  authenticate, 
upon  the  request  of  the  party  seeking 
disclosure,  copies  of  the  records.  No 
employee  of  the  Postal  Service  shall 
respond  in  strict  compliance  with  the 
terms  of  a  subpoena  duces  tecum  unless 
specifically  authorized  by  the  General 
Counsel. 

(e)  Postal  Service  employees  as  expert 
witnesses.  No  Postal  Service  employee 
may  testify  as  an  expert  or  opinion 
witness,  with  regard  to  any  matter 
arising  out  of  the  employee’s  official 
duties  or  the  functions  of  the  Postal 
Service,  for  any  party  other  than  the 
United  States,  except  that  in 
extraordinary  circumstances,  the  . 
General  Counsel  may  approve  such 
expert  testimony  in  private  litigation.  A 
Postal  Service  employee  may  not  testify 
as  such  an  expert  witness  without  the 
express  authorization  of  the  General 
Counsel.  A  litigant  must  obtain 
authorization  of  the  General  Counsel 
before  designating  a  Postal  Service 
employee  as  an  expert  witness. 

(f)  Substitution  of  Postal  Service 
employees.  Although  a  demand  for 
testimony  may  be  directed  to  a  named 
Postal  Service  employee,  the  General 
Counsel,  where  appropriate,  may 
designate  another  Postal  Service 
employee  to  give  testimony.  Upon 
request  and  for  good  cause  shown  (for 


example,  when  a  particular  Postal 
Service  employee  has  direct  knowledge 
of  a  material  fact  not  known  to  the 
substitute  employee  designated  by  the 
Postal  Service),  the  General  Counsel 
may  permit  testimony  by  a  named 
Postal  Service  employee. 

(g)  Fees  and  costs.  (1)  The  Postal 
Service  may  charge  fees,  not  to  exceed 
actual  costs,  to  private  litigants  seeking 
testimony  or  records  by  request  or 
demand.  The  fees,  which  are  to  be 
calculated  to  reimburse  fully  the  Postal 
Service  for  processing  the  demand  and 
providing  the  witness  or  records,  may 
include,  among  others: 

(1)  Costs  of  time  spent  by  employees, 
including  attorneys,  of  the  Postal 
Service  to  process  and  respond  to  the 
demand; 

(ii)  Costs  of  attendance  of  the 
employee  and  agency  attorney  at  any 
deposition,  hearing,  or  trial; 

(iii)  Travel  costs  of  the  employee  and 
agency  attorney; 

(iv)  Costs  of  materials  and  equipment 
used  to  search  for,  process,  and  make 
available  information. 

(2)  All  costs  for  employee  time  shall 
be  calculated  on  the  hourly  pay  of  the 
employee  (including  all  pay,  allowance, 
and  benefits)  and  shall  include  the 
hourly  fee  for  each  hour,  or  portion  of 
each  hour,  when  the  employee  is  in 
travel,  in  attendance  at  a  deposition, 
hearing,  or  trial,  or  is  processing  or 
responding  to  a  request  or  demand. 

(3)  At  the  discretion  of  the  Postal 
Service,  where  appropriate,  costs  may 
be  estimated  and  collected  before 
testimony  is  given. 

(h)  Acceptance  of  service.  This 
section  does  not  in  any  way  abrogate  or 
modify  the  requirements  of  the  Federal 
Rules  of  Civil  Procedure  (28  U.S.C. 
Appendix)  regarding  service  of  process. 

§  265.1 3  Compliance  with  subpoenas, 
summonses,  and  court  orders  by  postal 
employees  within  the  Inspection  Service 
where  the  Postal  Service,  the  United  States, 
or  any  other  Federal  agency  is  not  a  party. 

(a)  Applicability  of  this  section.  The 
rules  in  this  section  apply  to  all  Federal, 
state,  and  local  court  proceedings,  as 
well  as  administrative  and  legislative 
proceedings,  other  than: 

(1 )  Proceedings  where  the  United 
States,  the  Postal  Service,  or  any  other 
Federal  agency  is  a  party; 

(2)  Congressional  requests  or 
subpoenas  for  testimony  or  documents; 

(3)  Consultative  services  and 
technical  assistance  rendered  by  the 
Inspection  Service  in  executing  its 
normal  functions; 

(4)  Employees  serving  as  expert 
witnesses  in  connection  with 
professional  and  consultative  services 


under  5  CFR  part  7001,  provided  that 
employees  acting  in  this  capacity  must 
state  for  the  record  that  their  testimony 
reflects  their  personal  opinions  and 
should  not  be  viewed  as  the  official 
position  of  the  Postal  Service; 

(5)  Employees  making  appearances  in 
their  private  capacities  in  proceedings 
that  do  not  relate  tCTthe  Postal  Service 
(e.g.,  cases  arising  from  traffic  accidents, 
domestic  relations)  and  do  not  involve 
professional  or  consultative  services; 
and 

(6)  When  in  the  opinion  of  the 
Counsel  or  the  Counsel’s  designee, 

Office  of  the  Chief  Postal  Inspector,  it 
has  been  determined  that  it  is  in  the  best 
interest  of  the  Inspection  Service  or  in 
the  public  interest. 

(b)  Purpose  and  scope.  The  provisions 
in  this  section  limit  the  participation  of 
postal  employees  within  or  assigned  to 
the  Inspection  Service,  in  private 
litigation,  and  other  proceedings  in 
which  the  Postal  Service,  the  United 
States,  or  any  other  Federal  agency  is 
not  a  party.  "The  rules  are  intended  to 
promote  the  careful  supervision  of 
Inspection  Service  resources  and  to 
reduce  the  risk  of  inappropriate 
disclosures  that  might  affect  postal 
operations. 

(c)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Authorizing  official  is  the  person 
responsible  for  giving  the  authorization 
for  release  of  documents  or  permission 
to  testify. 

(2)  Case  or  matter  means  any  civil  , 
proceeding  before  a  court  of  law, 
administrative  board,  hearing  officer,  or 
other  body  conducting  a  judicial  or 
administrative  proceeding  in  which  the 
United  States,  the  Postal  Service,  or 
another  Federal  agency  is  not  a  named 
party. 

(3)  Demand  includes  any  request, 
order,  or  subpoena  for  testimony  or  the 
production  of  documents. 

(4)  Document  means  all  records, 
papers,  or  official  files,  including,  but 
not  limited  to,  official  letters,  telegrams, 
memoranda,  reports,  studies,  calendar 
and  diary  entries,  graphs,  notes,  charts, 
tabulations,  data  analyses,  statistical  or 
information  accumulations,  records  of 
meetings  and  conversations,  film 
impressions,  magnetic  tapes,  computer 
discs,  and  sound  or  mechanical 
reproductions. 

(5)  Employee  or  Inspection  Service 
employee,  for  the  purpose  of  this  section 
only,  refers  to  a  Postal  Service  employee 
currently  or  formerly  assigned  to  the 
Postal  Inspection  Service,  student 
interns,  contractors  and  employees  of 
contractors  who  have  access  to 
Inspection  Service  information  and 
records. 
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(6)  Inspection  Service  means  the 
organizational  unit  within  the  Postal 
Service  as  outlined  in  §  221.4  of  this 
chapter. 

(7)  Inspection  Service  Legal  Counsel  is 
an  attorney  authorized  by  the  Chief 
Postal  Inspector  to  give  legal  advice  to 
members  of  the  Inspection  Service. 

(8)  Inspection  Seivice  Manual  is  the 
directive  containing  the  standard 
operating  procedures  for  Postal 
Inspectors  and  certain  Inspection 
Service  employees. 

(9)  Nonpublic  includes  any  material 
or  information  not  subject  to  mandatory 
public  disclosure  under  §  265.6(b). 

(10)  Official  case  file  means  official 
documents  that  relate  to  a  particular 
case  or  investigation.  These  documents 
may  be  kept  at  any  location  and  do  not 
necessarily  have  to  be  in  the  same 
location  in  order  to  constitute  the  file. 

(11)  Postal  Inspector  reports  include 
all  written  reports,  letters,  recordings,  or 
other  memorializations  made  in 
conjunction  with  the  duties  of  a  Postal 
Inspector. 

(12)  Testify  or  testimony  includes 
both  in-person  oral  statements  before 
any  body  conducting  a  judicial  or 
administrative  proceeding  and 
statements  made  in  depositions, 
answers  to  interrogatories,  declarations, 
affidavits,  or  other  similar  documents. 

(13)  Third-party  action  means  an 
action,  judicial,  or  administrative,  in 
which  the  United  States,  the  Postal 
Service,  or  any  otlier  Federal  agency  is 
not  a  named  party. 

(d)  Policy.  (1)  No  current  or  former 
employee  within  the  Inspection  Service 
may  testify  or  produce  documents 
concerning  information  acquired  in  the 
course  of  employment  or  as  a  result  of 
his  or  her  relationship  with  the  Postal 
Service  in  any  proceeding  to  which  this 
section  applies  (see  paragraph  (a)  of  this 
section),  unless  authorized  to  do  so. 

Authorization  will  be  provided  by: 

(1)  The  Postal  Inspector  in  Charge  of 
the  affected  field  Division,  or  designee, 
for  Division  personnel  and  records,  after 
that  official  has  determined  through 
consultation  with  Inspection  Service 
legal  counsel  that  no  legal  objection, 
privilege,  or  exemption  applies  to  sucb 
testimony  or  production  of  documents. 

(ii)  The  Chief  Postal  Inspector  or 
designee  for  Headquarters  employees 
and  records,  after  Aat  official  has 
determined  through  consultation  with 
Inspection  Service  legal  counsel,  that  no 
legal  objection,  privilege,  or  exemption 
applies  to  sucb  testimony  or  production 
of  documents. 

(2)  Consideration  shall  be  given  to: 

(i)  Statutory  restrictions,  as  well  as 

any  legal  objection,  exemption,  or 
privilege  that  may  apply; 


(ii)  Relevant  legal  standards  for 
disclosure  of  nonpublic  information  and 
documents; 

(iii)  Inspection  Service  rules  and 
regulations  and  the  public  interest; 

(iv)  Conservation  of  employee  time; 
and 

(v)  Prevention  of  the  expenditure  of 
Postal  Service  resources  for  private 
purposes. 

(3)  If  additional  information  is 
necessary  before  a  determination  can  be 
made,  tbe  authorizing  official  may,  in 
coordination  with  Inspection  Service 
legal  counsel,  request  assistance  from 
the  Department  of  Justice. 

(e)  Compliance  with  subpoena  duces 
tecum.  (1)  Except  as  required  by  part 
262  of  this  chapter,  produce  any  other 
record  of  the  Postal  Service  only  in 
compliance  with  a  subpoena  duces 
tecum  or  appropriate  court  order. 

(2)  Do  not  release  any  record 
containing  information  relating  to  an 
.employee’s  security  or  loyalty. 

(3)  Honor  subpoenas  and  court  orders 
only  when  disclosure  is  authorized. 

(4)  When  authorized  to  comply  with 
a  subpoena  duces  tecum  or  court  order, 
do  not  leave  the  originals  with  the  court. 

(5)  Postal  Inspector  reports  are 
considered  to  be  confidential  internal 
documents  and  shall  not  be  released 
unless  there  is  specific  authorization  by 
the  Chief  Postal  Inspector  or  the 
Inspector  in  Charge  of  the  affected  field 
Division,  after  consulting  with 
Inspection  Service  legal  counsel. 

(6)  The  Inspection  Service  Manual 
and  other  operating  instructions  issued 
to  Inspection  Service  employees  are 
considered  to  be  confidential  and  shall 
not  be  released  unless  there  is  specific 
authorization,  after  consultation  with 
Inspection  Service  legal  counsel.  If  the 
requested  information  relates  to 
confidential  investigative  techniques,  or 
release  of  the  information  would 
adversely  affect  the  law  enforcement 
mission  of  the  Inspection  Service,  the 
subpoenaed  official,  through  Inspection 
Service  legal  counsel,  may  request  an  in 
camera,  ex  parte  conference  to 
determine  the  necessity  for  the  release 
of  the  information.  The  entire  manual 
should  not  be  given  to  any  party. 

(7)  Notes,  memoranda,  reports, 
transcriptions,  whether  written  or 
recorded  and  made  pursuant  to  an 
official  investigation  conducted  by  a 
member  of  the  Inspection  Service,  are 
the  property  of  the  Inspection  Service 
and  are  part  of  the  official  case  file, 
whether  stored  with  the  official  file. 

(f)  Compliance  with  summonses  and 
subpoenas  ad  testificandum.  (1)  if  an 
Inspection  Service  employee  is  served 
with  a  third-party  summons  or  a 
subpoena  requiring  an  appeeurance  in 


court,  contact  should  be  made  with 
Inspection  Service  legal  counsel  to 
determine  whether  and  which 
exemptions  or  restrictions  apply  to 
proposed  testimony.  Inspection  Service 
employees  are  directed  to  comply  with 
summonses,  subpoenas,  and  court 
orders,  as  to  appearance,  but  may  not 
testify  without  authorization. 

(2)  Postal  Inspector  reports  or  records 
will  not  be  presented  during  testimony, 
in  either  state  or  Federal  courts  in 
which  the  United  States,  the  Postal 
Service,  or  another  Federal  agency  is  not 
a  party  in  interest,  unless  authorized  by 
the  Chief  Postal  Inspector  or  the  Postal 
Inspector  in  Charge  of  the  affected  field 
Division,  who  will  make  the  decision 
after  consulting  with  Inspection  Service 
legal  counsel.  If  an  attempt  is  made  to 
compel  production,  through  testimony, 
the  employee  is  directed  to  decline  to 
produce  the  information  or  matter  and 
to  state  that  it  may  be  exempted  and 
may  not  be  disclosed  or  produced 
without  the  specific  approval  of  the 
Chief  Postal  Inspector  or  the  Postal 
Inspector  in  Charge  of  the  affected  field 
Division.  The  Postal  Service  will  offer 
all  possible  assistance  to  the  courts,  but 
the  question  of  disclosing  information 
for  which  an  exemption  may  be  claimed 
is  a  matter  of  discretion  that  rests  with 
the  appropriate  official.  Paragraph  (e)  of 
this  section  covers  the  release  of 
Inspection  Service  documents  in  cases 
where  the  Postal  Service  or  the  United 
States  is  not  a  party. 

(g)  General  procedures  for  obtaining 
Inspection  Service  documents  and 
testimony  from  Inspection  Service 
employees.  (1)  To  facilitate  the  orderly 
response  to  demands  for  the  testimony 
of  Inspection  Service  employees  and 
production  of  documents  in  cases  where 
the  United  States,  the  Postal  Service,  or 
another  Federal  agency  is  not  a  party,  all 
demands  for  the  production  of 
nonpublic  documents  or  testimony  of 
Inspection  Service  employees 
concerning  matters  relating  to  tbeir 
official  duties  and  not  subject  to  the 
exemptions  set  forth  in  paragraph  (a)  of 
this  section  shall  be  in  writing  and 
conform  to  the  requirements  outlined  in 
paragraphs  (g)(2)  and  (3)  of  this  section. 

(2)  Before  or  simultaneously  with 
service  of  a  demand  described  in 
paragraph  (g)(1)  of  this  section,  the 
requesting  party  shall  serve  on  the 
Counsel,  Office  of  the  Chief  Postal 
Inspector,  475  L’Enfant  Plaza  SW., 
Washington,  DC  20260-2181,  an 
affidavit  or  declaration  containing  the 
following  information: 

(i)  The  title  of  the  case  and  the  forum 
where  it  will  be  beard; 

(ii)  The  party’s  interest  in  the  case; 

(iii)  The  reasons  for  the  demand; 
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(iv)  A  showing  that  the  requested 
information  is  available,  by  law,  to  a 
party  outside  the  Postal  Service; 

(v)  If  testimony  is  sought,  a  summary 
of  the  anticipated  testimony; 

(vi)  If  testimony  is  sought,  a  showing 
that  Inspection  Service  records  could 
not  be  provided  and  used  in  place  of  the 
requested  testimony; 

(vii)  The  intended  use  of  the 
documents  or  testimony;  and  • 

(viii)  An  affirmative  statement  that  the 
documents  or  testimony  is  necessary  for 
defending  or  prosecuting  the  case  at 
issue. 

(3)  The  Counsel,  Office  of  the  Chief 
Postal  Inspector,  shall  act  as  agent  for 
the  receipt  of  legal  process  for  demands 
for  production  of  records  or  testimony 
of  Inspection  Service  employees  where 
the  United  States,  the  Postal  Service,  or 
any  other  Federal  agency  is  not  a  party. 
A  subpoena  for  testimony  or  for  the 
production  of  documents  from  an 
Inspection  Service  employee  concerning 
official  matters  shall  be  served  in 
accordance  with  the  applicable  rules  of 
civil  procedure.  A  copy  of  the  subpoena 
and  affidavit  or  declaration,  if  not 
previously  furnished,  shall  also  be  sent 
to  the  Chief  Postal  Inspector  or  the 
appropriate  Postal  Inspector  in  Charge. 

(4)  Any  Inspection  Service  .employee 
who  is  served  with  a  demand  shall 
promptly  inform  the  Chief  Postal 
Inspector,  or  the  appropriate  Postal 
Inspector  in  Charge,  of  the  nature  of  the 
documents  or  testimony  sought  and  all 
relevant  facts  and  circumstances. 

(h)  Authorization  of  testimony  or 
production  of  documents.  (1)  The  Chief 
Postal  Inspector  or  the  Postal  Inspector 
in  Charge  of  the  affected  field  Division, 
after  consulting  with  Inspection  Service 
legal  counsel,  shall  determine  whether 
testimony  or  the  production  of 
documents  will  be  authorized. 

(2)  Before  authorizing  the  requested 
testimony  or  the  production  of 
documents,  the  Chief  Postal  Inspector  or 
the  Postal  Inspector  in  Charge  of  the 
affected  field  Division  shall  consider  the 
following  factors: 

(i)  Statutory  restrictions,  as  well  as 
any  legal  objection,  exemption,  or 
privilege  that  may  apply; 

(ii)  Relevant  legal  standards  for 
disclosure  of  nonpublic  information  and 
documents; 

(iii)  Inspection  Service  rules  and 
regulations  and  the  public  interest; 

(iv)  Conservation  of  employee  time; 
and 

(v)  Prevention  of  expenditures  of 
government  time  and  resources  solely 
for  private  purposes. 

(3)  If,  in  the  opinion  of  the 
authorizing  official,  the  documents 
should  not  be  released  or  testimony 


should  not  be  furnished,  that  official’s 
decision  is  final. 

(4)  Inspection  Service  legal  counsel 
may  consult  or  negotiate  with  the  party 
or  the  party’s  counsel  seeking  testimony 
or  documents  to  refine  and  limit  the 
demand,  so  that  compliance  is  less 
burdensome,  or  obtain  information 
necessary  to  make  the  determination 
whether  the  documents  or  testimony 
will  be  authorized.  If  the  party  or  party’s 
counsel  seeking  the  documents  or 
testimony  fails  to  cooperate  in  good 
faith,  preventing  Inspection  Service 
legal  counsel  from  making  an  informed 
recompaendation  to  the  authorizing 
official,  that  failure  may  be  presented  to 
the  court  or  other  body  conducting  the 
proceeding  as  a  basis  for  objection. 

(5)  Permission  to  "testify  or  to  release 
documents  in  all  cases  will  be  limited 
to  matters  outlined  in  the  affidavit  or 
declaration  described  in  paragraph  (g)(2) 
of  this  section  or  to  such  parts  as 
deemed  appropriate  by  the  authorizing 
official. 

(6)  If  the  authorizing  official  allows 
the  release  of  documents  or  testimony  to 
be  given  by  an  employee,  arrangements 
shall  be  made  for  the  taking  of 
testimony  or  receipt  of  documents  by 
the  least  disruptive  methods  to  the 
employee’s  official  duties.  Testimony 
may,  for  example,  be  provided  by 
affidavits,  answers  to  interrogatories, 
written  depositions,  or  depositions 
transcribed,  recorded,  or  preserved  by 
any  other  means  allowable  by  law. 

(i)  While  giving  a  deposition,  the 
employee  may,  at  the  option  of  the 
authorizing  official,  be  represented  by 
Inspection  Service  legal  counsel. 

(ii)  While  completing  affidavits,  or 
other  written  reports  or  at  any  time 
during  the  process  of  preparing  for 
testimony  or  releasing  documents,  the 
employee  may  seek  the  assistance  of 
Inspection  Service  legal  counsel. 

(7)  Absent  written  authorization  from 
the  authorizing  official,  the  employee 
shall  respectfully  decline  to  produce  the 
requested  documents,  testify,  or, 
otherwise,  disclose  the  requested 
information. 

(8)  If  the  authorization  is  denied  or 
not  received  by  the  return  date,  the 
employee,  together  with  counsel,  where 
appropriate,  shall  appear  at  the  stated 
time  and  place,  produce  a  copy  of  this 
section,  and  respectfully  decline  to 
testify  or  produce  any  document  on  the 
basis  of  the  regulations  in  this  section. 

(9)  The  emfuoyee  shall  appear  as 
ordered  by  the  subpoena,  summons,  or 
other  appropriate  court  order,  unless: 

(i)  Legal  counsel  has  advised  the 
employee  that  an  appearance  is 
inappropriate,  as  in  cases  where  the 
subpoena,  summons,  or  other  court 


order  was  not  properly  issued  or  served, 
has  been  withdrawn,  discovery  has  been 
stayed;  or 

(ii)  Where  the  Postal  Service  will 
present  a  legal  objection  to  furnishing 
the  requested  information  or  testimony. 

(1)  Inspection  Service  employees  as 
expert  or  opinion  witnesses.  No 
Inspection  Service  employee  may  testify 
as  an  expert  or  opinion  witness,  with 
regard  to  any  matter  arising  out  of  the 
employee’s  duties  or  functions  at  the 
Postal  Service,  for  any  party  other  than 
the  United  States,  except  that  in 
extraordinary  circumstances,  the 
Counsel,  Office  of  the  Chief  Postal 
Inspector,  may  approve  such  testimony 
in  private  litigation.  An  Inspection 
Service  employee  may  not  testify  as 
such  an  expert  or  opinion  witness 
without  the  express  authorization  of  the 
Counsel,  Office  of  the  Chief  Postal 
Inspector.  A  litigant  must  first  obtain 
authorization  of  the  Counsel,  Office  of 
the  Chief  Postal  Inspector,  before 
designating  an  Inspection  Service 
employee  as  an  expert  or  opinion 
witness. 

(j)  Postal  liability.  This  section  is 
intended  to  provide  instructions  to 
Inspection  Service  employees  and  does 
not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable 
by  any  party  against  the  Postal  Service. 

(k)  Fees.  (1)  Unless  determined  by  28 
U.S.C.  1821  or  other  applicable  statute, 
the  costs  of  providing  testimony, 
including  transcripts,  shall  be  borne  by 
the  requesting  party. 

(2)  Unless  limited  by  statute,  such 
costs  shall  also  include  reimbursement 
to  the  Postal  Service  for  the  usual  and 
ordinary  expenses  attendant  upon  the 
employee’s  absence  from  his  or  her 
official  duties  in  connection  with  the 
case  or  matter,  including  the  employee’s 
salary  and  applicable  overhead  charges, 
and  any  necessary  travel  expenses  as 
follows: 

(i)  The  Inspection  Service  is 
authorized  to  charge  reasonable  fees  to 
parties  demanding  documents  or 
information.  Such  fees,  calculated  to 
reimburse  the  Postal  Service  for  the  cost 
of  responding  to  a  demand,  may  include 
the  costs  of  time  expended  by 
Inspection  Service  employees,  including 
attorneys,  to  process  and  respond  to  the 
demand;  attorney  time  for  reviewing  the 
demand  and  for  legal  work  in 
connection  with  the  demand;  expenses 
generated  by  equipment  used  to  search 
for,  produce,  and  copy  the  requested 
information;  travel  costs  of  the 
employee  and  the  agency  attorney, 
including  lodging  and  per  diem  where 
appropriate.  Such  fees  shall  be  assessed 
at  the  rates  and  in  the  manner  specified 
;n  §265.9. 
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(ii)  At  the  discretion  of  the  Inspection 
Service  where  appropriate,  fees  and 
costs  may  be  estimated  and  collected 
before  testimony  is  given. 

(iii)  The  provisions  in  this  section  do 
not  affect  rights  and  procedures 
governing  public  access  to  official 
documents  pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C.  552a. 

(1)  Acceptance  of  service.  The  rules  in 
this  section  in  no  way  modify  the 
requirements  of  the  Federal  Rules  of 
Civil  Procedure  (28  U.S.C.  Appendix) 
regarding  service  of  process. 

Appendix  A  to  Part  265 — Fees  for 
Computer  Searches 

When  requested  information  must  be 
retrieved  by  computer,  fees  charged  to  the 
requester  are  based  on  rates  for  personnel 
and  computer  time.  Estimates  are  provided  to 
the  requester  in  advance  and  are  based  on  the 
following  rates: 


— i 

Pnce 

Unit 

Computer  Personnel; 
Operator  time  . 

$60 

Per  hour. 

System  or  Data- 

100 

Per  hour. 

base  Adminis¬ 
trator  time. 

IT  Specialist  time 

200 

Per  hour. 

Computer  Processing: 
Mainframe  usage 

1 

i  .39 

Per  CPU 

Open  system 

i  1.00 

second. 
Per  hour. 

usage. 

PC  usage  . 

i 

7.00 

Per  15 

Printing  computer 

1  .14 

minutes. 

1  Per  page. 

output. 

Electronic  data 

100 

Setup,  plus 

delivery. 

t 

1 _ 

$1  per 
gigabyte. 

8.  Revise  part  266  to  read  as  follows: 


PART  266— PRIVACY  OF 
INFORMATION 

Sec. 

266.1  Purpose  and  scope. 

266.2  Policy. 

266.3  Responsibility. 

266.4  Collection  and  disclosure  of 
information  about  individuals. 

266.5  Notification. 

266.6  Procedures  for  requesting  inspection, 
copying,  or  amendment  of  records. 

266.7  Appeal  procedure. 

266.8  Schedule  of  fees. 

266.9  Exemptions. 

266.10  Computer  matching. 

Authority:  39  U.S.C.  401;  5  U.S.C.  552a. 

§  266.1  Purpose  and  scope. 

This  part  is  intended  to  protect 
individual  privacy  and  affects  all 
personal  information  collection  and 
usage  activities  of  the  entire  Postal 
Service.  This  includes  the  information 
interface  of  Postal  Service  employees  to 
other  employees,  to  individuals  from 


the  public  at  large,  and  to  any  private 
organization  or  governmental  agency. 

§266.2  Policy. 

It  is  the  policy  of  the  Postal  Service 
to  ensure  that  any  record  within  its 
custody  that  identifies  or  describes  any 
characteristic  or  provides  historical 
information  about  an  individual  or  that  • 
affords  a  basis  for  inferring  personal 
characteristics,  or  things  done  by  or  to 
such  individual,  including  the  record  of 
any  affiliation  with  an  organization  or 
activity,  or  admission  to  an  institution, 
is  accurate,  complete,  timely,  relevant, 
and  reasonably  secure  from 
unauthorized  access.  Additionally,  it  is 
the  policy  to  provide  the  means  for 
individuals  to  know: 

(a)  Of  the  existence  of  all  Postal 
Service  Privacy  Act  systems  of  records; 

(b)  The  recipients  and  usage  made  of 
such  information; 

(c)  What  information  is  optional  or 
mandatory  to  provide  to  the  Postal 
Service; 

(d)  The  procedures  for  individuals  to 
review  and  request  update  to  all 
information  maintained  about 
themselves; 

(e)  The  reproduction  fees  for  releasing 
records; 

(f)  The  procedures  for  individual  legal 
appeal  in  cases  of  dissatisfaction;  and 

(g)  Of  the  establishment  or  revision  of 
a  computer  matching  program. 

§266.3  Responsibility. 

(a)  Records  Office.  The  Records 
Office,  within  the  Privacy  Office,  will 
ensure  Postal  Service-wide  compliance 
with  this  policy. 

(b)  Records  Custodian.  Record 
Custodians  are  responsible  for 
adherence  to  this  part  within  their 
respective  units  and  in  particular  for 
affording  individuals  their  rights  to 
inspect  and  obtain  copies  of  records 
concerning  them. 

(c)  Manager,  Corporate  Information 
Security  Office.  This  manager  is 
responsible  for  ensuring  compliance 
with  information  security  policies, 
including  protection  of  information 
resources  containing  customer, 
employee,  or  other  individuals’ 
information;  safeguarding  and  disposing 
of  electronic  records  (including  emails) 
that  are  maintained  in  information 
systems,  including  those  that  are  subject 
to  legal  holds;  and  serving  as  the  central 
contact  for  information  security  issues 
and  providing  security  consultation  as 
requested. 

(d)  Data  Integrity  Board — (1) 
Responsibilities.  The  Data  Integrity 
Board  oversees  Postal  Service  computer 
matching  activities.  Its  principal 
function  is  to  review,  approve,  and 


maintain  all  written  agreements  for  use 
of  Postal  Service  records  in  matching 
programs  to  ensure  compliance  with  the 
Privacy  Act  and  all  relevant  statutes, 
regulations,  and  guidelines.  In  addition, 
the  Board  annually  reviews  matching 
programs  and  other  matching  activities 
in  which  the  Postal  Service  has 
participated  during  the  preceding  year 
to  determine  compliance  with 
applicable  laws,  regulations,  and 
agreements;  compiles  a  biennial- 
matching  report  of  matching  activities; 
and  performs  review  and  advisement 
functions  relating  to  records  accuracy, 
recordkeeping  and  disposal  practices,  . 
and  other  computer  matching  activities. 

(2)  Composition.  The  Privacy  Act 
requires  that  the  senior  official 
responsible  for  implementation  of 
agency  Privacy  Act  policy  and  the 
Inspector  General  serve  on  the  Board. 
The  Chief  Privacy  Officer,  as 
administrator  of  Postal  Service  Privacy 
Act  policy,  serves  as  Secretary  of  the 
Board  and  performs  the  administrative 
functions  of  the  Board. 

The  Board  is  composed  of  these  and 
other  members  designated  by  the 
Postmaster  General,  as  follows: 

(i)  Vice  President  and  Consumer 
Advocate  (Chairman). 

(ii)  Chief  Postal  Inspector. 

(iii)  Inspector  General. 

(iv)  Chief  Human  Resources  Officer 
and  Executive  Vice  President. 

(v)  Sr.  Vice  President,  General 
Counsel. 

(vi)  Chief  Privacy  Officer. 

§266.4  Collection  and  disclosure  of . 
information  about  Individuals. 

(a)  The  following  rules  govern  the 
collection  of  information  about 
individuals  throughout  Postal  Service 
operations; 

(1)  The  Postal  Service  will: 

(i)  Collect,  solicit  and  maintain  only 
such  information  about  an  individual  as 
is  relevant  and  uecessary  to  accomplish 
a  purpose  authorized  by  statute  or 
Executive  Order. 

(ii)  Collect  information,  to  the  greatest 
extent  practicable,  directly  from  the 
subject  individual  when  such 
information  may  result  in  adverse 
determinations  about  an  individual’s 
rights,  benefits  or  privileges. 

(iii)  Inform  any  individual  who  has 
been  asked  to  furnish  information  about 
himself  whether  that  disclosure  is 
mandatory  or  voluntary,  by  what 
authority  it  is  being  solicited,  the 
principal  purposes  for  which  it  is 
intended  to  be  used,  the  routine  uses 
which  may  be  made  of  it,  and  any 
penalties  and  specific  consequences  for 
the  individual,  which  are  known  to  the 
Postal  Service,  which  will  result  from 
refusal  to  furnish  it. 
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(2)  The  Postal  Service  will  not 
discriminate  against  any  individual  who 
fails  to  provide  information  about 
himself  unless  that  information  is 
required  or  necessary  for  the  conduct  of 
the  system  or  program  in  which  the 
individual  desires  to  participate. 

(3)  No  information  will  be  collected 
(or  maintained)  describing  how 
individuals  exercise  rights  guaranteed 
by  the  First  Amendment  unless  the 
Postmaster  General  specifically 
determines  that  such  information  is 
relevant  and  necessary  to  carry  out  a 
statutory  purpose  of  the  Postal  Service. 

(4)  The  Postal  Service  will  not  require 
individuals  to  furnish  their  Social 
Security  account  number  or  deny  a 
right,  privilege  or  benefit  because  of  an 
individual’s  refusal  to  furnish  the 
number  unless  it  must  be  provided  by 
Federal  law. 

(b)  Disclosures — (1)  Disclosure: 
Limitations  On.  The  Postal  Service  will 
not  disseminate  information  about  an 
individual  unless  reasonable  efforts 
have  been  made  to  assure  that  the 
information  is  accurate,  complete, 
timely  and  relevant  and  unless: 

(1)  The  individual  to  whom  the  record 
pertains  has  requested  in  writing  that 
the  information  be  disseminated,  or 

(ii)  It  has  obtained  the  prior  written 
consent  of  the  individual  to  whom  the 
record  pertains,  or 

(iii)  The  dissemination  is  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(2)  Dissemination  of  personal 
information  may  be  made: 

(i)  To  a  person  pursuant  to  a 
requirement  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552); 

(ii)  To  those  officers  and  employees  of 
the  Postal  Service  who  have  a  need  for 
such  information  in  the  performance  of 
their  duties; 

(iii)  For  a  routine  use  as  contained  in 
the  system  notices  published  in  the 
Federal  Register; 

(iv)  To  a  recipient  who  has  provided 
advance  adequate  written  assurance  that 
the  information  will  be  used  solely  as  a 
statistical  reporting  or  research  record, 
and  to  whom  the  information  is 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(v)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13, 
U.S.C.; 

(vi)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  U.S.  Government,  or  for  evaluation 
by  the  Administrator  of  General 


Services  or  his  designee  to  determine 
whether  the  record  has  such  value; 

(yii)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health'  or  safety  of  an  • 
individual,  if  upon  such  disclosure 
notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

(viii)  To  a  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity,  if 
such  activity  is  authorized  by  law  and 
if  the  head  of  the  agency  or 
instrumentality  has  made  a  written 
request  to  the  Postal  Service  specifying 
the  particular  portion  of  the  record 
desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

(ix)  To  either  House  of  Congress  or  its 

committees  or  subcommittees  to  the 
extent  of  matter  within  their 
jurisdiction;  *  ' 

(x)  To  the  Comptroller  General  or  any 
of  his  authorized  representatives  in  the  " 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(xi)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction. 

(3)  Names  and  Addresses  of  Postal 
Customers.  The  disclosure  of  lists  of 
names  or  addresses  of  Postal  customers 
or  other  persons  to  the  public  is 
prohibited  (39  U.S.C.  412).  Names  or 
addresses  will  be  disclosed  only  in 
those  cases  permitted  by  39  CFR 
265.6(d)  relating  to  the  Release  of 
Information. 

(4)  Employee  Credit  References.  A 
credit  bureau  or  commercial  firm  from 
which  an  employee  is  seeking  credit 
may  be  given  the  following  information 
upon  request:  Grade,  duty  status,  length 
of  service,  job  title,  and  salary. 

(5)  Employee  Job  References. 
Prospective  employers  of  a  postal 
employee  or  a  former  postal  employee 
may  be  furnished  with  the  information 
in  paragraph  (b)(4)  of  this  section,  in 
addition  to  the  date  and  the  reason  for 
separation,  if  applicable.  The  reason  for 
separation  must  be  limited  to  one  of  the 
following  terms:  retired,  resigned,  or 
separated.  Other  terms  or  variations  of 
these  terms  (e.g.,  retired,  disability)  may 
not  be  used.  If  additional  information  is 
desired,  the  requester  must  submit  the 
written  consent  of  the  employee,  and  an 
accounting  of  the  disclosure  must  be 
kept. 

(6)  Computei  matching  purposes. 
Records  from  a  Postal  Service  system  of 
records  may  be  disclosed  to  another 
agency  for  the  purpose  of  conducting  a 
computer  matching  program  or  other 
matching  activity  as  defined  in 
paragraphs  (c)  and  (d)  of  §  262.5,  but 
only  after  a  determination  by  the  Data 


Integrity  Board  that  the  procedural 
requirements  of  the  Privacy  Act,  the 
guidelines  issued  by  the  Office  of 
Management  and  Budget,  and  these 
regulations  as  may  be  applicable  are 
met.  These  requirements  include: 

(1)  Routine  use.  Disclosure  is  made 
only  when  permitted  as  a  routine  use  of 
the  system  of  records.  The  Manager, 
Records  Office,  determines  the 
applicability  of  a  particular  routine  use 
and  the  necessity  for  adoption  of  a  new 
routine  use. 

(ii)  Notice.  Publication  of  new  or 
revised  matching  programs  in  the 
Federal  Register  and  advance  notice  to 
Gongress  and  the  Office  of  Management 
and  Budget  must  be  made  pursuant  to 
paragraph  (f)  of  §  266.5. 

(iii)  Computer  matching  agreement. 
The  participants  in  a  computer 
matching  program  must  enter  into  a 
written  agreement  specifying  the  terms 
under  which  the  matching  program  is  to 
be  conducted  (see  §  266.10).  The 
Manager,  Records  Office,  may  require 
that  other  matching  activities  be 
conducted  in  accordance  with  a  written 
agreement. 

(iv)  Data  Integrity  Board  approval.  No 
record  from  a  Postal  Service  system  of 
records  may  be  disclosed  for  use  in  a 
computer  matching  program  unless  the 
matching  agreement  has  received 
approval  by  the  Postal  Service  Data 
Integrity  Board  (see  §  266.10).  Other 
matching  activities  may,  at  the 
discretion  of  the  Manager,  Records 
Office,  be  submitted  for  Board  approval. 

(c)  Correction  Disclosure.  Any  person 
or  other  agency  to  which  a  personal 
record  has  been  or  is  to  be  disclosed 
shall  be  informed  of  any  corrections  or 
notations  of  dispute  relating  thereto 
affecting  the  accuracy,  timeliness  or 

'  relevance  of  that  personal  record. 

(d)  Recording  of  Disclosure.  (1)  An 
accurate  accounting  of  each  disclosure 
will  be  kept  in  all  instances  except  those 
in  which  disclosure  is  made  to  the 
subject  of  the  record,  or  to  Postal 
Service  employees  in  the  performance 
of  their  duties  or  is  required  by  the 
Freedom  of  Information  Act  (5  U.S.G. 
552). 

(2)  The  accounting  will  be  maintained 
for  at  least  five  (5)  years  or  the  life  of 
the  record,  whichever  is  longer. 

(3)  The  accounting  will  be  made 
available  to  the  individual  named  in  the 
record  upon  inquiry,  except  for 
disclosures  made  pursuant  to  provision 
paragraph  (b)(2)(viii)  of  this  section 
relating  to  law  enforcement  activities. 

§266.5  Notification. 

(a)  Notification  of  Systems.  Upon 
written  request,  the  Postal  Service  will 
notify  any  individual  whether  a  specific 


79756 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 / Proposed  Rules 


system  named  by  the  individual 
contains  a  record  pertaining  to  him  or 
her.  See  §  266.6  for  suggested  form  of 
request. 

(b)  Noti  fication  of  Disclosure.  The 
Postal  Service  shall  make  reasonable 
efforts  to  serve  notice  on  an  individual 
before  any  personal  information  on  such 
individual  is  made  available  to  any 
person  under  compulsory  legal  process 
when  such  process  becomes  a  matter  of 
public  record. 

(c)  Notification  of  Amendment.  (See 
§  266.6(c)(1)  relating  to  amendment  of 
records  upon  request.) 

(d)  Notification  of  New  Use.  Any 
newly  intended  use  of  personal 
information  maintained  by  the  Postal 
Service  will  be  published  in  the  Federal 
Register  thirty  (30)  days  before  such  use 
becomes  effective.  Public  views  on  the 
notice  may  be  submitted  to  the  Records 
Office. 

(e)  Notification  of  Exemptions.  The 
Postal  Service  will  publish  within  the 
Federal  Register  its  intent  to  exempt 
any  system  of  records  and  shall  specify 
the  nature  and  purpose  of  that  system. 

(f)  Notification  of  computer  matching 
program.  The  Postal  Service  publishes 
in  the  Federal  Register  and  forwards  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  its  intent 
to  establish,  substantially  revise,  or 
renew  a  matching  program,  unless  such 
notice  is  published  by  another 
participant  agency.  In  those  instances  in 
which  the  Postal  Service  is  the 
“recipient”  agency,  as  defined  in  the 
Act,  hut  another  participant  agency 
sponsors  and  derives  the  principal 
benefit  from  the  matching  program,  the 
other  agency  is  expected  to  publish  the 
notice.  The  notice  must  be  sent  to 
Congress  and  0MB,  and  published  at 
least  thirty  (30)  days,  prior  to: 

(1)  Initiation  of  any  matching  activity 
under  a  new  or  substantially  revised 
program;  or 

(2)  Expiration  of  the  existing  matching 
agreement  in  the  case  of  a  renewal  of  a 
continuing  program. 

§  266.6  Procedures  for  requesting 
inspection,  copying,  or  amendment  of 
records. 

The  purpose  of  this  section  is  to 
provide  procedures  by  which  an 
individual  may  have  access  and  request 
amendment  to  personal  information 
within  a  Privacy  Act  System  of  Records. 

(a)  Submission  of  Requests — (1) 
Manner  of  submission.  Inquiries 
regarding  the  contents  of  records 
systems  or  access  or  amendment  to 
personal  information  should  be 
submitted  in  writing  to  the  custodian  of 
the  official  record,  if  known,  or  to  the 
Manager,  Records  Office,  U.S.  Postal 


Service,  475  L’Enfant  Plaza,  SW., 
Washington,  DC  20260,  telephone  (202) 
268-2608.  Requests  to  the  U.S.  Postal 
Inspection  Service  should  be  submitted 
to  the  Information  Disclosure  Specialist, 
1735  North  Lynn  Street,  Arlington,  VA 
22209.  Requests  submitted  to  the  Office 
of  Inspector  General  should  be 
submitted  to  the  Freedom  of 
Information  Act/Privacy  Officer,  Office 
of  Inspector  General,  1735  North  Lynn 
Street,  Arlington,  Virginia,  22209. 
Inquiries  should  be  clearly  marked, 
“Privacy  Act  Request”.  Any  inquiry 
concerning  a  specific  system  of  records 
should  provide  the  Postal  Service  with 
the  information  contained  under 
“Notification”  for  that  system  as 
published  in  the  Federal  Register.  If  the 
information  supplied  is  insufficient  to 
locate  or  identify  the  record,  the 
requester  will  be  notified  promptly  and, 
if  possible,  informed  of  additional 
information  required.  If  tbe  requester  is 
not  a  Postal  Service  employee,  he 
should  designate  the  post  office  at 
which  he  wishes  to  review  or  obtain 
copies  of  records.  Amendment  requests 
contest  the  relevance,  accuracy, 
timeliness  or  completeness  of  the  record 
and  will  include  a  statement  of  the 
amendment  requested. 

(2)  Third  party  inquiries.  Anyone 
desiring  to  review  or  copy  records 
pertaining  to  another  person  must  have 
the  written  consent  of  that  person. 

(3)  Period  for  response  by  custodian. 
Upon  receipt  of  an  inquiry,  the 
custodian  will  respond  with  an 
acknowledgement  of  receipt  within  ten 
(10)  days.  If  the  inquiry  requires  the 
custodian  to  determine  whether  a 
particular  record  exists,  the  inquirer 
shall  be  informed  of  this  determination 
as  a  part  of  the  acknowledgement  letter. 

(b)  Compliance  with  Request  for 
Access — (1)  Notification  of  time  and 
place  for  inspection.  When  a  requested 
record  has  been  identified  and  is  to  be 
disclosed,  the  custodian  shall  ensure 
that  the  record  is  made  available 
promptly  and  shall  immediately  notify 
the  requester  where  and  when  the 
record  will  be  available  for  inspection  or 
copying.  Postal  Service  records  will 
normally  be  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  postal  facilities  at  which  they  are 
maintained.  The  custodian  may, 
however,  designate  other  reasonable 
locations  and  times  for  inspection  and 
copying  of  some  or  all  of  the  records 
within  his  custody. 

(2)  Identification  of  requester.  The 
requester  must  present  personal 
identification  sufficient  to  satisfy  the 
custodian  as  to  his  identity  prior  to 
record  review.  Examples  of  sufficient 
identification  are  a  valid  driver’s 


license.  Medicare  card,  and  employee 
identification  cards. 

(3)  Responsibilities  of  requester.  The 
requester  shall  assume  the  following 
responsibilities  regarding  the  review  of 
official  personal  records: 

(1)  Requester  must  agree  not  to  leave 
Postal  Services  premises  with  official 
records  unless  specifically  given  a  copy 
for  that  purpose  by  the  custodian  or  his 
representative. 

(ii)  Requester  must  sign  a  statement 
indicating  he  has  reviewed  a  specific 
record(s)  or  category  of  record. 

(iii)  Requester  may  be  accompanied 
by  a  person  he  so  chooses  to  aid  in  the 
inspection  of  information;  however, 
requester  must  furnish  the  Postal 
Service  with  written  authorization  for 
such  review  in  that  person’s  presence. 

(4)  Special  rules  for  medical  records. 

A  medical  record  shall  be  disclosed  to, 
the  requester  to  whom  it  pertains 
unless,  in  the  judgment  of  the  medical 
officer,  access  to  such  record  could  have 
an  adverse  effect  upon  such  individual. 
When  the  medical  officer  determines 
that  the  disclosure  of  medical 
information  could  have  an  adverse 
effect  upon  the  individual  to  whom  it 
pertains,  the  medical  officer  will 
transmit  such  information  to  a  medical 
doctor  named  by  the  requesting 
individual. 

(5)  Limitations  on  access.  Nothing  in 
this  section  shall  allow  an  individual 
access  to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding.  Other  limitations  on 
access  are  those  specifically  addressed 
in  §§  266.6(b)(4)  and  266.9. 

(6)  Response  when  compliance  is  not 
possible.  A  reply  denying  a  written 
request  to  review  a  record  shall  be  in 
writing  signed  by  the  custodian  or  other 
appropriate  official  and  shall  be  made 
only  if  such  a  record  does  not  exist  or 
does  not  contain  personal  information 
relating  to  the  requester,  or  is  exempt 
from  disclosure.  This  reply  shall 
include  a  statement  regarding  the 
determining  factors  of  denial,  and  the 
right  to  appeal  the  denial  to  the  General 
Counsel. 

(c)  Compliance  with  Request  for 
Amendment.  (1)  Correct  or  eliminate 
any  information  that  is  found  to  be 
incomplete,  inaccurate,  not  relevant  to  a 
statutory  purpose  of  the  Postal  Service, 
or  not  timely  and  notify  the  requester 
when  this  action  is  complete,  or 

(2)  Not  later  than  thirty  (30)  working 
days  after  receipt  of  a  request  to  amend, 
notify  the  requester  of  a  determination 
not  to  amend  and  of  the  requester’s  right 
to  appeal,  or  to  submit,  in  lieu  of  an 
appeal,  a  statement  of  reasonable  length 
setting  forth  a  position  regarding  the 
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disputed  information  to  be  attached  to 
the  contested  personal  record. 

(d)  Availability  of  Assistance  in 
Exercising  Rights.  The  Manager,  Records 
Office  is  available  to  provide  an 
individual  with  assistance  in  exercising 
rights  pursuant  to  this  part. 

§266.7  Appeal  procedure. 

(a)  Appeal  Procedure.  (1)  If  a  request 
to  inspect,  copy,  or  amend  a  record  is 
denied,  in  whole  or  in  part,  or  if  no 
determination  is  made  within  the  period 
prescribed  by  this  part,  the  requester 
shall  appeal  to  the  General  Counsel, 

U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW.,  Washington,  DC  20260. 

(2)  The  requester  should  submit  his 
appeal  in  writing  within  thirty  (30)  days 
of  the  date  of  denial,  or  within  ninety 
(90)  days  of  such  request  if  the  appeal 

is  from  a  failure  of  the  custodian  to 
make  a  determination.  The  letter  of 
appeal  should  include,  as  applicable: 

(i)  Reasonable  identification  of  the 
record  access  to  which  or  the 
amendment  of  which  was  requested. 

(ii)  A  statement  of  the  Postal  Service 
action  or  failure  to  act  and  of  the  relief 
sought. 

(iii)  A  copy  of  the  request,  of  the 
notification  of  denial  and  of  any  other 
related  correspondence. 

(3)  Any  record  found  on  appeal  to  be 
incomplete,  inaccurate,  not  relevant,  or 
not  timely,  shall  within  thirty  (30) 
working  days  of  the  date  of  such 
findings  be  appropriately  amended. 

(4)  The  decision  of  the  General 
Counsel,  constitutes  the  final  decision 
of  the  Postal  Service  on  the  right  of  the 
requester  to  inspect,  copy,  change,  or 
update  a  record.  The  decision  on  the 
appeal  shall  be  in  writing  and  in  the 
event  of  a  denial  shall  set  forth  the 
reasons  for  such  denial  and  state  the 
individual’s  right  to  obtain  judicial 
review  in  a  district  court.  An  indexed 
file  of  decisions  on  appeals  shall  be 
maintained  by  the  General  Counsel. 

(b)  Submission  of  Statement  of 
Disagreement.  If  the  final  decision 
concerning  a  request  for  the  amendment 
of  a  record  does  not  satisfy  the 
requester,  any  statement  of  reasonable 
length  provided  by  that  individual 
setting  forth  a  position  regarding  the 
disputed  information  will  be  accepted 
and  attached  to  the  relevant  personal 
record. 

§  266.8  Schedule  of  fees. 

(a)  Policy.  The  purpose  of  this  section 
is  to  establish  fair  and  equitable  fees  to 
permit  duplication  of  records  for  subject 
individuals  (or  authorized 
representatives)  while  recovering  the 
full  allowable  direct  costs  incurred  by 
the  Postal  Service. 


(b)  Duplication.  (1)  For  duplicating 
any  paper  or  micrographic  record  or 
publication  or  computer  report,  the  fee 
is  $.15  per  page,  except  that  the  first  100 
pages  furnished  in  response  to  a 
particular  request  shall  be  furnished 
without  charge.  See  paragraph  (d)  of  this 
section  for  fee  limitations. 

(2)  The  Postal  Service  may  at  its 
discretion  make  coin-operated  copy 
machines  available  at  any  location.  In 
that  event,  requesters  will  be  given  the 
opportunity  to  make  copies  at  their  own 
expense. 

(3)  The  Postal  Service  normally  will 
not  furnish  more  than  one  copy  of  any 
record.  If  duplicate  copies  are  furnished 
at  the  request  of  the  requester,  $.15  per 
page  fee  is  charged  for  each  copy  of  each 
duplicate  page  without  regard  to 
whether  the  requester  is  eligible  for  free 
copies  pursuant  to  §  266.8(b)(1). 

(c)  Aggregating  requests.  When  the 
custodian  reasonably  believes  that  a 
requester  is  attempting  to  break  a 
request  for  similar  types  of  records 
down  into  a  series  of  requests  in  order 
to  evade  the  assessment  of  fees,  the 
custodian  may  aggregate  the  requests 
and  charge  accordingly. 

(d)  Limitations.  No  fee  will  be  charged 
an  individual  for  the  process  of 
retrieving,  reviewing,  or  amending  a 
record  pertaining  to  that  individual. 

(e)  Reimbursements.  The  Postal 
Service  may,  at  its  discretion,  require 
reimbursement  of  its  costs  as  a 
condition  of  participation  in  a  computer 
matching  program  or  activity  with 
another  agency.  The  agency  to  be 
charged  is  notified  in  writing  of  the 
approximate  costs  before  they  are 
incurred.  Costs  are  calculated  in 
accordance  with  the  schedule  of  fees  at 
§265.9. 

§  266.9  Exemptions. 

(a)  Subsections  552a(j)  and  (k)  of  5 
U.S.C.  552a  authorize  the  Postmaster 
General  to  exempt  systems  of  records 
meeting  certain  criteria  from  various 
other  subsections  of  5  U.S.C.  552a.  With 
respect  to  systems  of  records  so 
exempted,  nothing  in  this  part  shall 
require  compliance  with  provisions 
hereof  implementing  any  subsections  of 
5  U.S.C.  552a  from  which  those  systems 
have  been  exempted. 

(b)  Paragraph  (b)(1)  of  this  section 
contains  a  summary  of  provisions  of  5 
U.S.C.  552a  for  which  exemption  is 
claimed  for  some  systems  of  records 
pursuant  to,  and  to  the  extent  permitted 
by,  subsections  552a(j)  and  (k)  of  5 
U.S.C.  552a.  Paragraphs  (b)(2)  through 

(5)  of  this  section  identify  the  exempted 
systems  of  records,  the  exemptions 
applied  to  each,  and  the  reasons  for  the 
exemptions: 


(1)  Explanation  of  provisions  under  5 
U.S.C.  552a  for  which  an  exemption  is 
claimed.  The  following  paragraphs 
(b)(l)(i)  through  (xii)  pertain  to  an 
exemption  claimed. 

(i)  Subsection  (c)(3)  requires  an 
agency  to  make  available  to  the 
individual  named  in  the  records  an 
accounting  of  each  disclosure  of 
records. 

(ii)  Subsection  (c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agengy  to  which  a  record  has  been 
disclosed  of  any  correction  or  notation 
of  dispute  the  agency  has  made  to  the 
record  in  accordance  with  5  U.S.C. 
552a(d). 

(iii)  Subsections  (d)(1)  through  (4) 
require  an  agency  to  permit  an 
individual  to  gain  access  to  records 
about  the  individual,  to  request 
amendment  of  such  records,  to  request 
a  review  of  an  agency  decision  not  to 
amend  such  records,  and  to  provide  a 
statement  of  disagreement  about  a 
disputed  record  to  be  filed  and 
disclosed  with  the  disputed  record. 

(iv)  Subsection  (e)(1)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  required  by 
statute  or  executive  order  of  the 
President. 

(v)  Subsection  (e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  f^om 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual’s 
rights,  benefits,  and  privileges  under 
Federal  programs. 

(vi)  Subsection  (e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information  of  the 
authority  under  which  the  information 
is  sought,  the  purposes  for  which  the 
information  will  be  used,  the  routine 
uses  that  may  be  made  of  the 
information,  whether  disclosure  is 
mandatory  or  voluntary,  and  the  effects 
of  not  providing  the  information. 

(vii)  Subsection  (e)(4)(G)  and  (H) 
requires  an  agency  to  publish  a  Federal 
Register  notice  of  its  procedures 
whereby  an  individual  can  be  notified 
upon  request  whether  the  system  of 
records  contains  information  about  the 
individual,  how  to  gain  access  to  any 
record  about  the  individual  contained  in 
the  system,  and  how  to  contest  its 
content. 

(viii)  Subsection  (e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual. 
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(ix)  Subsection  (e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record. 

(x)  Subsection  (f)  requires  an  agency 
to  establish  procedures  whereby  an 
individual  can  be  notified  upon  request 
if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining 
to  the  individual,  obtain  access  to  the 
record,  and  request  amendment. 

(xi)  Subsection  (g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  access  and  amendment 
provisions  of  subsections  (d)(1)  and 

(d)(3),  and  with  other  provisions  of  5 
U.S.C.  552a,  or  any  rule  promulgated 
there  under,  in  such  a  way  as  to  have 
an  adverse  effect  on  an  individual. 

(xii)  Subsection  (m)  requires  an 
agency  to  cause  the  requirements  of  5 
U.S.C.  552a  to  be  applied  to  a  contractor 
operating  a  system  of  records  to 
accomplish  an  agency  function. 

(2)  Pursuant  to  subsection  552a(j)(2), 
Emergency  Management  Records,  USPS 
500.300;  Inspection  Service  Investigative 
File  System,  USPS  700.000;  Mail  Cover 
Program  Records,  USPS  700.100;  and 
Inspector  General  Investigative  Records, 
USPS  700.300,  are  exempt  from 
subsections  552a  (c)(3),  (c)(4),  (d)(1) 
through  (4),  (e)(1)  through  (3),  {e)(4)  (G) 
and  (H),  (e)(5),  (e)(8),  (f),  (g),  and  (m) 
because  the  systems  contain  information 
pertaining  to  the  enforcement  of 
criminal  laws.  The  reasons  for 
exemption  follow: 

(i)  Disclosure  to  the  record  subject 
pursuant  to  subsections  (c)(3),  (c)(4),  or 
(d)(1)  through  (4)  could: 

(A)  Alert  subjects  that  they  are  targets 
of  an  investigation  or  mail  cover  by  the 
Postal  Inspection  Service  or  an 
investigation  by  the  Office  of  Inspector 
General; 

(B)  Alert  subjects  of  the  nature  and 
scope  of  the  investigation  and  of 
evidence  obtained: 

(C)  Enable  the  subject  of  an 
investigation  to  avoid  detection  or 
apprehension: 

(D)  Subject  confidential  sources, 
witnesses,  and  law  enforcement 
personnel  to  harassment  or  intimidation 
if  their  identities  were  released  to  the 
target  of  an  investigation; 

(E)  Constitute  unwarranted  invasions 
of  the  personal  privacy  of  third  parties 
who  are  involved  in  a  certain 

'  investigation; 

(F)  Intimidate  potential  witnesses  and 
cause  them  to  be  reluctant  to  offer 
information: 


(G)  Lead  to  the  improper  influencing 
of  witnesses,  the  destruction  or 
alteration  of  evidence  yet  to  be 
discovered,  the  fabrication  of  testimony, 
or  the  compromising  of  classified 
material:  and 

(H)  Seriously  impede  or  compromise 
law  enforcement,  mail  cover,  or 
background  investigations  that  might 
involve  law  enforcement  aspects  as  a 
result  of  the  above. 

(ii)  Application  of  subsections  (e)(1) 
and  (e)(5)  is  impractical  because  the 
relevance,  necessity,  or  correctness  of 
specific  information  might  be 
established  only  after  considerable 
analysis  and  as  the  investigation 
progresses.  As  to  relevance  (subsection 
{e)(l)),  effective  law  enforcement 
requires  the  keeping  of  information  not 
relevant  to  a  specific  Postal  Inspection 
Service  investigation  or  Office  of 
Inspector  General  investigation.  Such 
information  may  be  kept  to  provide 
leads  for  appropriate  law  enforcement 
and  to  establish  patterns  of  activity  that 
might  relate  to  the  jurisdiction  of  the 
Office  of  Inspector  General,  Postal 
Inspection  Service,  and/or  other 
agencies.  As  to  accuracy  (subsection 

(e)(5)),  the  correctness  of  records 
sometimes  can  be  established  only  in  a 
court  of  law. 

(iii)  Application  of  subsections  (e)(2) 
and  (e)(3)  would  require  collection  of 
information  directly  from  the  subject  of 
a  potential  or  ongoing  investigation.  The 
subject  would  be  put  on  alert  that  he  or 
she  is  a  target  of  an  investigation  by  the 
Office  of  Inspector  General,  or  an 
investigation  or  mail  cover  by  the  Postal 
Inspection  Service,  enabling  avoidance 
of  detection  or  apprehension,  thereby 
seriously  compromising  law 
enforcement,  mail  cover,  or  background 
investigations  involving  law 
enforcement  aspects.  Moreover,  in 
certain  circumstances  the  subject  of  an 
investigation  is  not  required  to  provide 
information  to  investigators,  and 
information  must  be  collected  from 
other  sources. 

(iv)  The  requirements  of  subsections 
(e)(4)(G)  and  (H);  and  (f)  do  not  apply 
because  this  system  is  exempt  fi-om  the 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

(v)  Application  of  subsection  (e)(8) 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(vi)  The  provisions  of  subsection  (g) 
do  not  apply  because  exemption  from 
the  provisions  of  subsection  (d)  renders 
the  provisions  on  suits  to  enforce 
subsection  (d)  inapplicable. 


(vii)  If  one  of  these  systems  of  records 
is  operated  in  whole  or  in  part  by  a 
contractor,  the  exemptions  claimed 
herein  shall  remain  applicable  to  it 
(subsection  (m)). 

(3)  Pursuant  to  subsection  552a(k)(2), 
Labor  Relations  Records,  USPS  200.000; 
Emergency  Management  Records,  USPS 
500.300;  Inspection  Service  Investigative 
File  System,  USPS  700.000;  Mail  Cover 
Program  Records,  USPS  700.100; 
Inspector  General  Investigative  Records, 
USPS  700.300;  and  Financial 
Transactions,  USPS  860.000,  are  exempt 
from  certain  subsections  of  5  U.S.C. 

552a  because  the  systems  contain 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  within  the  scope  of  subsection 
552a(j)(2). 

(i)  Emergency  Management  Records, 
USPS  500.300;  Inspection  Service 
Investigative  File  System,  USPS  700.000; 
Mail  Cover  Program  Records,  USPS 
700.100;  and  Inspector  General 
Investigative  Records,  USPS  700.300, 
are  exempt  firom  subsections  552a(c)(3), 

(d) (l)-(4),  (e)(1),  (e)(4)(G)  and  (H),  and 

(f)  for  the  same  reasons  as  stated  in 
paragraph  (b)(2)  of  this  section. 

(ii)  Labor  Relations  Records,  USPS 
200.000,  is  exempt  ft’om  subsections 
552a(d)(l)  through  (4),  (e)(4)(G)  and  (H), 
and  (f)  for  the  following  reasons: 

(A)  Application  of  the  requirements  at 
subsections  (d)(1)  through  (4)  would 
cause  disruption  of  enforcement  of  the 
laws  relating  to  equal  employment 
opportunity  (EEO);  It  is  essential  to  the 
integrity  of  the  EEO  complaint  system 
that  information  collected  in  the 
investigative  process  not  be  prematurely 
disclosed  and  that  witnesses  be  free 
from  restraint,  interference,  coercion,  or 
reprisal. 

(B)  The  requirements  of  subsections 

(e) (4)(G)  and  (H),  and  (f)  do  not  apply 
for  the  same  reasons  described  in 
paragraph  (b)(2)(iv)  of  this  section. 

(iii)  Financial  Transactions,  USPS 
860.000,  is  exempt  from  subsections 
552a(c)(3),  (d)(1)  through  (4),  (e)(1), 
(e)(4)(G)  and  (H),  and  (f)  for  the 
following  reasons: 

(A)  Disclosure  to  the  record  subject 
pursuant  to  subsections  (c)(3)  and  (d)(1) 
through  (4)  would  violate  the  non¬ 
notification  provision  of  the  Bank 
Secrecy  Act,  31  U.S.C.  5318(g)(2),  under 
which  the  Postal  Service  is  prohibited 
from  notifying  a  transaction  participant 
that  a  suspicious  transaction  report  has 
been  made.  In  addition,  the  access 
provisions  of  subsections  (c)(3)  and 
(d)(1)  through  (4)  would  alert 
individuals  that  they  have  been 
identified  as  suspects  or  possible 
subjects  of  investigation  and  thus 
seriously  hinder  the  law  enforcement 
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purposes  underlying  the  suspicious 
transaction  reports. 

(B)  This  system  is  in  compliance  with 
subsection  (e)(1)  because  maintenance 
of  the  records  is  required  by  law.  Strict 
application  of  the  relevance  and 
necessity  requirements  of  subsection 
(e)(1)  to  suspicious  transactions  would 
be  impractical,  however,  because  the 
relevance  or  necessity  of  specific 
information  can  often  be  established 
only  after  considerable  analysis  and  as 
an  investigation  progresses. 

(C)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

(4)  Pursuant  to  subsection  552a(k)(5), 
Recruiting,  Examining,  and  Placement 
Records,  USPS  100.100;  Labor  Relations 
Records,  USPS  200.000;  Inspection 
Service  Investigative  File  System,  USPS 
700.000;  and  Inspector  General 
Investigative  Records,  USPS  700.300  are 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  because  the  systems  contain 
investigatory  material  compiled  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for 
employment,  contracts,  or  access  to 
classified  information. 

(i)  Recruiting,  Examining,  and 
Placement  Records,  USPS  100.100,  is 
exempt  from  subsections  552a(d)(l) 
through  (4)  and  (e)(1)  for  the  following 
reasons: 

(A)  During  its  investigation  and 
evaluation  of  an  applicant  for  a  position, 
the  Postal  Service  contacts  individuals 
who,  without  an  assurance  of 
anonymity,  would  refuse  to  provide 
information  concerning  the  subject  of 
the  investigation.  If  a  record  subject 
were  given  access  pursuant  to 
subsection  (d)(1)  through  (4),  the 
promised  confidentiality  would  be 
breached  and  the  confidential  source 
would  be  identified.  The  result  would 
be  restriction  of  the  free  flow  of 
information  vital  to  a  determination  of 
an  individual’s  qualifications  and 
suitability  for  appointment  to  or 
continued  occupancy  of  his  or  her 
position. 

(B)  In  collecting  information  for 
investigative  and  evaluative  purposes,  it 
is  impossible  to  determine  in  advance 
what  information  might  be  of  assistance 
in  determining  the  qualifications  and  • 
suitability  of  an  individual  for 
appointment.  Information  that  seems 
irrelevant,  when  linked  with  other 
information,  can  sometimes  provide  a 
composite  picture  of  an  individual  that 
assists  in  determining  whether  that 


individual  should  be  appointed  to  or 
retained  in  a  position.  For  this  reason, 
exemption  from  subsection  (e)(1)  is 
claimed. 

(C)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

(ii)  Labor  Relations  Records,  USPS 
200.000,  is  exempt  from  subsections 
552a(d)(l)  through  (4).  (e)(4)(G)  and  (H), 
and  (f)  for  the  following  reasons: 

(A)  Application  of  the  provisions  at 
subsection  (d)(1)  through  (4)  would 
reveal  to  the  EEO  complainant  the 
identity  of  individuals  who  supplied 
information  under  a  promise  of 
anonymity.  It  is  essential  to  the  integrity 
of  the  EEO  complaint  system  that 
information  collected  in  the 
investigative  process  not  be  prematurely 
disclosed  and  that  witnesses  be  free 
from  restraint,  interference,  coercion,  or 
reprisal. 

(B)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

(iii)  Inspection  Service  Investigative 
File  System,  USPS  700.000;  and 
Inspector  General  Investigative  Records, 
USPS  700.300,  are  exempt  from 
subsections  552a(c)(3),  (d)(1)  through 
(4),  (e)(1),  (e)(4)  (G)  and  (H),  and  (f)  for 
the  same  reasons  as  stated  in  paragraph 

(b)(2)  of  this  section. 

(5)  Pursuant  to  subsection  552a(k)(6), 
Employee  Development  and  Training 
Records,  USPS  100.300;  Personnel 
Research  Records,  100.600;  and 
Emergency  Management  Records,  USPS 
500.300  are  exempt  from  subsections 
552a(d)(l)  through  (4),  (e)(4)(G)  and  (H), 
and  (f)  because  the  systems  contain 
testing  or  examination  material  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the 
material.  The  reasons  for  exemption 
follow: 

(i)  These  systems  contain  questions 
and  answers  to  standard  testing 
materials,  the  disclosure  of  which 
would  compromise  the  fairness  of  the 
future  use  of  these  materials.  It  is  not 
feasible  to  develop  entirely  new 
examinations  after  each  administration 
as  would  be  necessary  if  questions  or 
answers  were  available  for  inspection 
and  copying.  Consequently,  exemption 
from  subsection  (d)  is  claimed. 


(ii)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

§266.10  Computer  matching. 

(a)  General.  Any  agency  or  Postal 
Service  component  that  wishes  to  use 
records  from  a  Postal  Service  automated 
system  of  records  in  a  computerized 
comparison  with  other  postal  or  non¬ 
postal  records  must  submit  its  proposal 
to  the  Postal  Service,  Manager,  Records 
Office.  Computer  matching  programs  as 
defined  in  paragraph  (c)  of  §  265  must 
be  conducted  in  accordance  with  the 
Privacy  Act,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988.  Records  may  not 
be  exchanged  for  a  matching  program 
until  all  procedural  requirements  of  the 
Act  and  these  regulations  have  been 
met.  Other  matching  activities  must  be 
conducted  in  accordance  with  the 
Privacy  Act  and  with  the  approval  of  the 
Manager,  Records  Office.  See  paragraph 
.(b)(6)  of  §266.4. 

(b)  Procedure  for  submission  of 
matching  proposals.  A  proposal  must 
include  information  required  for  the 
matching  agreement  discussed  in 
paragraph  (d)(1)  of  this  section.  The 
Inspection  Service  must  submit  its 
proposals  for  matching  programs  and 
other  matching  activities  to  the  Postal 
Service  Manager  Records  Office 
through:  Counsel,  Inspection  Service, 
U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW.,  Washington,  DC  20260.  All  other 
matching  proposals,  whether  from 
postal  organizations  or  other 
government  agencies,  must  be  mailed 
directly  to:  Manager,  Records  Office, 

U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW.,  Washington,  DC  20260. 

(c)  Lead  time.  Proposals  must  be 
submitted  to  the  Postal  Service  Manager 
Records  Office  at  least  3  months  in 
advance  of  the  anticipated  starting  date 
to  allow  time  to  meet  Privacy  Act 
publication  and  review  requirements. 

(d)  Matching  agreements.  The 
participants  in  a  computer  matching 
program  must  enter  into  a  written 
agreement  specifying  the  terms  under 
which  the  matching  program  is  to  be 
conducted.  The  Manager,  Records  Office 
may  require  similar  written  agreements 
for  other  matching  activities. 

(1)  Content.  Agreements  must  specify: 

(i)  The  purpose  and  legal  authority  for 
conducting  tbe  matching  program; 

(ii)  The  justification  for  the  program 
and  the  anticipated  results,  including, 
when  appropriate,  a  specific  estimate  of 
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any  savings  in  terms  of  expected  costs 
and  benefits,  in  sufficient  detail  for  the 
Data  Integrity  Board  to  make  an 
informed  decision: 

(iii)  A  description  of  the  records  that 
are  to  be  matched,  including  the  data 
elements  to  be  used,  the  number  of 
records,  and  the  approximate  dates  of 
the  matching  program; 

(iv)  Procedures  for  providing  notice  to 
individuals  who  supply  information 
that  the  information  may  be  subject  to 
verification  through  computer  matching 
programs: 

(v)  Procedures  for  verifying 
information  produced  in  a  matching 
program  and  for  providing  individuals 
an  opportunity  to  contest  the  findings  in 
accordance  with  the  requirement  that  an 
agency  may  not  take  adverse  action 
against  an  individual  as  a  result  of 
information  produced  by  a  matching 
program  until  the  agency  has 
independently  verified  the  information 
and  provided  the  individual  with  due 
process: 

(vi)  Procedures  for  ensuring  the 
administrative,  technical,  and  physical 
security  of  the  records  matched;  for  the 
retention  and  timely  destruction  of 
records  created  by  the  matching 
program;  and  for  the  use  and  return  or 
destruction  of  records  used  in  the 
program; 

(vii)  Prohibitions  concerning 
duplication  and  redisclosure  of  records 
exchanged,  except  where  required  by 
law  or  essential  to  the  conduct  of  the 
matching  program; 

(viii)  Assessments  of  the  accuracy  of 
the  records  to  be  used  in  the  matching 
program;  and 

(ix)  A  statement  that  the  Comptroller 
General  may  have  access  to  all  records 
of  the  participant  agencies  in  order  to 
monitor  compliance  with  the  agreement. 

(2)  Approval.  Before  the  Postal 
Service  may  participate  in  a  computer 
matching  program  or  other  computer 
matching  activity  that  involves  both 
USPS  and  non-USPS  records,  the  Data 
Integrity  Board  must  have  evaluated  the 
proposed  match  and  unanimously 
approved  the  terms  of  the  matching 
agreement.  Agreements  are  executed  by 
the  Chairman  of  the  Board.  If  a  matching 
agreement  is  disapproved  by  the  Board, 
any  party  may  appeal  the  disapproval  in 
writing  to  the  Director,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  within  30  days  following  the 
Board’s  written  disapproval. 

(3)  Effective  dates.  The  agreement  will 
become  effective  in  accordance  with  the 
date  in  the  matching  agreement  and  as 
provided  to  Congress  and-OMB  and 
published  in  the  Federal  Register.  The 
agreement  remains  in  effect  only  as  long 
as  necessary  to  accomplish  the  specific 


matching  purpose,  but  no  longer  than  18 
months,  at  which  time  the  agreement 
expires  unless  extended.  The  Data 
Integrity  Board  may  extend  an 
agreement  for  one  additional  year, 
without  further  review,  if  within  3 
months  prior  to  expiration  of  the  18- 
month  period  it  finds  that  the  matching 
program  is  to  be  conducted  without 
change,  and  each  party  to  the  agreement 
certifies  that  the  program  has  been 
conducted  in  compliance  with  the 
matching  agreement.  Renewal  of  a 
continuing  matching  program  that  has 
run  for  the  full  30-month  period 
requires  a  new  agreement  that  has 
received  Data  Integrity  Board  approval. 

Neva  R.  Watson, 

Attorney,  Legislative. 

[FR  Doc.  E8-28386  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R10-OAR-2007-0915;  FRL-8747-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon;  Salem 
Carbon  Monoxide  Nonattainment  Area; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  Salem  carbon  monoxide 
(CO)  nonattainment  area.  On  August  9, 
2007,  the  State  of  Oregon  submitted  a 
request  to  EPA  that  the  Salem 
nonattainment  area  be  redesignated  to 
attainment  for  the  CO  National  Ambient 
Air  Quality  Standard  (NAAQS)  and 
concurrently  submitted  a  maintenance 
plan  to  provide  for  continued 
attainment  of  the  CO  NAAQS.  The 
Salem  CO  nonattainment  area  has  not 
violated  the  8-hour  CO  NAAQS  since 
1985.  In  accordance  with  the 
requirements  of  the  Federal  Clean  Air 
Act  (the  Act),  EPA  is  proposing  to 
approve  Oregon’s  redesignation  request 
and  SIP  revision  because  the  State 
adequately  demonstrates  that 
requirements  for  redesignation  are  met 
and  that  the  Salem  area  will  maintain 
air  quality  standards  for  CO. 

DATES:  Comments  must  be  received  on 
or  before  January  29,  2009. 

ADDRESSES:  Submit  your  comments, ' 
identified  by  Docket  ID  No.  EPA-RIO- 


OAR-2007-0915,  by  any  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  vaupel.claudia@epa.gov. 

•  Mail:  Claudia  Vergnani  Vaupel, 

U.S.  EPA  Region  10,  Office  of  Air,  Waste 
and  Toxics  (AWT-107),  1200  Sixth 
Avenue,  Suite  900,  Seattle,  WA  98101. 

•  Hand  Delivery/Courier:  U.S.  EPA 
Region  10,  1200  Sixth  Avenue,  Suite 
900,  Seattle,  WA  98101.  Attention: 
Claudia  Vergnani  Vaupel,  Office  of  Air, 
Waste  and  Toxics,  A\VT-107.  Such 
deliveries  are  only  accepted  during 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Please  see  the  direct  final  rule  which  is 
located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Vergnani  Vaupel  at  telephone 
number:  (206)  553-6121,  e-mail 
address:  vaupel.claudia@epa.gov,  or  the 
above  EPA,  Region  10  address. 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
direct  final  action,  of  the  same  title, 
which  is  located  in  the  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
the  State’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments,  EPA  will  not  take 
further  action  on  this  proposed  rule. 

If  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  we  receive  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  November  21,  2008. 

Elin  D.  Miller, 

Regional  Administrator,  Region  10. 

(FR  Doc.  E8-30822  Filed  12-29-08;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R07-RCRA-2008-0830;  FRL-8758-4] 

Nebraska:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Nebraska  has  applied  to  EPA 
for  final  authorization  for  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  proposes  to  grant  final 
authorization  to  Nebraska. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
January  29,  2009. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R07- 
RCRA-2008-0830  by  one  of  the 
following  methods: 

1.  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  E-nnail:  haugen.lisa@epa.gov. 

3.  Mail  or  hand  delivery:  Lisa  Haugen, 
Enyironmental  Protection  Agency, 

RCRA  Enforcement  and  State  Programs 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101.  Such’  deliveries  are 
only  accepted  during  the  Regional 
Office’s  normal  hours  of  operation.  The 
Regional  Office’s  official  hours  of 
business  are  Monday  through  Friday,  8 
to  4:30,  excluding  legal  holidays. 

Please  see  the  immediate  final  rule 
which  is  located  in  the  Rules  section  of 
this  Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Haugen  at  (913)  551-7877,  or  by  e-mail 
at  haugen.Iisa@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  authorizing  the  changes 
by  an  immediate  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  relevant 
adverse  comments  to  this  action.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  immediate  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  immediate  final 
rule  will  he  withdrawn  and  all  public 
comments  received  will  he  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 


a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  atthis  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  he  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment.  For 
additional  information,  see  the 
immediate  final  rule  which  is  located  in 
the  rules  section  of  this  Federal 
Register. 

Dated:  December  19,  2008. 

John  B.  Askew, 

Regional  Administrator,  Region  7. 

[FR  Doc.  E8-30977  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6560-50-P 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  681 
RIN3145-AA50 

Program  Fraud  Civil  Remedies  Act 

AGENCY:  National  Science  Foundation. 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  proposing  to  issue 
regulations  to  implement  the  Program 
Fraud  Civil  Remedies  Act  of  1986 
(PFCRA).  PFCRA  authorizes  certain 
Federal  agencies,  including  NSF,  to 
impose,  through  administrative 
adjudication,  civil  penalties  and 
assessments  against  any  person  who 
makes,  submits,  or  presents,  or  causes  to 
be  made,  submitted,  or  presented,  a 
false,  fictitious,  or  fraudulent  claim  or 
written  statement  to  the  agency.  The 
proposed  regulations  establish  the 
procedures  that  NSF  will  follow  in 
implementing  PFCRA,  and  specify  the 
hearing  and  appeal  rights  of  persons 
subject  to  penalties  and  assessments 
under  PFCRA. 

DATES:  Comments  must  be  s,ubmitted  by 
January  29,  2009. 

ADDRESSES:  Send  written  comments  to 
the  Office  of  the  General  Counsel, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
You  also  may  send  comments  by 
facsimile  transmission  to  (703)  292- 
9041,  or  send  them  electronically 
through  the  Federal  Government’s  one- 
stop  rulemaking  Web  site  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric  • 
S.  Gold,  Assistant  General  Counsel, 

Office  of  the  General  Counsel,  National 
Science  Foundation,  telephone  (703) 
292-8060  and  e-mail  egoId@nsf.gov. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  October  1986,  Congress  enacted  the 
Program  Fraud  Civil  Remedies  Act, 
Public  Law  99-509  (codified  at  31 
U.S.C.  3801-3812)  to  establish  an 
administrative  remedy  against  any 
person  who  makes,  or  causes  to  be 
made,  a  false  claim  or  written  statement 
to  any  of  certain  Federal  agencies.  When 
PFCRA  was  enacted,  its  coverage  did 
not  extend  to  NSF.  However,  pursuant 
to  section  7017  of  the  America 
COMPETES  Act  (Pub.  L.  No.  110-69), 
the  scope  of  PFCRA’s  coverage  has  been 
expanded  to  include  NSF.  Following 
PFCRA’s  enactment,  at  the  request  of 
the  President’s  Council  on  Integrity  and 
Efficiency  (PCIE),  an  inter-agency  task 
force  was  established  under  the 
leadership  of  the  Department  of  Health 
and  Human  Services  to  develop  model 
regulations  for  implementation  of  the 
Act  by  all  affected  agencies.  This  action 
was  in  keeping  with  the  stated  desire  of 
the  Senate  Governmental  Affairs 
Committee  that  “the  regulations  would 
be  substantially  similar  throughout  the 
government.’’  (S.  Rep.  No.  99-212,  99th 
Cong.,  1st  Sess.  12  (1985)).  The  PCIE 
recommended  adoption  of  the  model 
rules  by  all  affected  agencies. 

NSF  proposes  the  following 
regulations,  which  are  patterned  after 
the  aforementioned  model  regulations, 
to  establish  procedures  enabling  NSF  to 
recover  penalties  (up  to  $5,000  per 
claim)  and  assessments  (up  to  double 
the  amount  falsely  claimed)  against 
persons  who  file,  or  cause  to  have  filed, 
false  claims  or  statements  with  NSF  for 
which  the  liability  is  $150,000  or  less. 

Executive  Order  12866 

OMB  has  determined  this  proposed 
rule  to  be  nonsignificant. 

Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  605(b)) 

This  proposed  regulatory  action  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Act  of  1995  (Sec. 
202,  Pub.  L.  104-4) 

This  proposed  regulatory  action  does 
not  contain  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector  of  $100  million  or 
more  in  any  one  year. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.,  Chapter  35) 

This  proposed  regulatory  action  will 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 
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Federalism  (Executive  Order  13132) 

This  proposed  regulatory  action  does 
not  have  Federalism  implications,  as  set 
forth  in  Executive  Order  13132.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects 
45  CFR  Part  681 
Claims,  Fraud,  Penalties. 

For  the  reasons  stated  in  the 
preamble,  NSF  proposes  to  add  a  new 
Part  681  to  Chapter  VI  of  Title  45  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  681— PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  REGULATIONS 

Purpose,  Definitions,  and  Basis  for  Liability 
Sec. 

681.1  Purpose. 

681.2  Dehnitions. 

681.3  What  is  the  basis  for  the  imposition 
of  civil  penalties  and  assessments? 

Procedures  Leading  to  Issuance  of  a 
Complaint 

681.4  Who  investigates  program  fraud? 

681.5  What  happens  if  program  fraud  is 
suspected? 

681.6  When  may  NSF  issue  a  complaint? 

681.7  What  is  contained  in  a  complaint? 

681.8  How  will  the  complaint  be  served? 

Procedures  Following  Service  of  a 
Complaint 

681.9  How  does  a  defendant  respond  to  the 
complaint? 

681.10  What  happens  if  a  defendant  fails  to 
file  an  answer? 

681.11  What  happens  once  an  answer  is 
filed? 

Hearing  Procedures 

681.12  What  kind  of  hearing  is 
contemplated? 

681.13  At  the  hearing,  what  rights  do  the 
parties  have? 

681.14  What  is  the  role  of  the  ALJ? 

681.15  How  are  the  functions  of  the  ALJ 
separated  from  those  of  the  investigating 
official  and  the  reviewing  official? 

681.16  .Can  the  reviewing  official  or  the  ALJ 
be  disqualified? 

681.17  What  rights  are  there  to  review 
documents? 

681.18  What  type  of  discovery  is  authorized 
and  how  is  it  conducted? 

681.19  Are  witness  lists  exchanged  before 
the  hearing? 

681.20  Can  witnesses  be  subpoenaed? 

681.21  Who  pays  the  costs  for  a  subpoena? 

681.22  Are  protective  orders  available? 

681.23  How  are  documents  filed  and  served 
with  the  ALJ? 

681.24  How  is  time  computed? 

681.25  Where  is  the  hearing  held? 

681.26  How  will  the  hearing  be  conducted 
and  who  has  the  burden  of  proof? 


681.27  How  is  evidence  presented  at  the 
hearing? 

681.28  How  is  witness  testimony 
presented? 

681.29  Will  the  hearing  proceedings  be 
recorded? 

681.30  Are  communications  between  a 
party  and  the  ALJ  permitted? 

681.31  Are  there  sanctions  for  misconduct? 

681.32  Are  post-hearing  briefs  required? 

Decisions  and  Appeals 

681.33  How  is  the  case  decided? 

681.34  How  are  penalty  and  assessment 
amounts  determined? 

681.35  Can  a  party  request  reconsideration 
of  the  initial  decision? 

681.36  When  does  the  initial  decision  of  the 
ALJ  become  final? 

681.37  What  are  the  procedures  for 
appealing  the  ALJ  decision? 

681.38  What  happens  if  an  initial  decision 
is  appealed? 

681.39  Are  there  any  limitations  on  the 
right  to  appeal  to  the  authority  head? 

681.40  How  does  the  authority  head 
dispose  of  an  appeal? 

681.41  What  judicial  review  is  available? 

681.42  Can  the  administrative  complaint  be 
settled  voluntarily? 

681.43  How  are  civil  penalties  and 
assessments  collected? 

681.44  Is  there  a  right  to  administrative 
offset? 

681.45  What  happens  to  collections? 

681.46  What  if  the  investigation  indicates 
criminal  misconduct? 

Purpose,  Definitions,  and  Basis  for 
Liability 

§681.1  Purpose. 

This  part  implements  the  Progrcun 
Fraud  Civil  Remedies  Act  of  1986,  31 
U.S.C.  3801-3812  (“PFCRA”).  PFCRA 
provides  NSF,  and  other  Federal 
agencies,  with  an  administrative  remedy 
to  impose  civil  penalties  and 
assessments  against  persons  who  make, 
submit,  or  present,  or  cause  to  be  made, 
submitted  or  presented,  false,  fictitious, 
or  fraudulent  claims  or  written 
statements  to  NSF.  PFCRA  also  provides 
due  process  protections  to  all  persons 
who  are  subject  to  administrative 
proceedings  under  this  part. 

§681.2  Definitions. 

For  the  purposes  of  this  part — 

ALJ  means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  section  3105  of  title  5  or 
detailed  to  the  authority  pursuant  to 
section  3344  of  title  5. 

Authority  means  the  National  Science 
Foundation. 

Authority  head  means  the  Director  of 
the  National  Science  Foundation  or  the 
Director’s  designee. 

Benefit  is  intended  to  cover  anything 
of  value,  including  but  not  limited  to, 
any  advantage,  preference,  privilege, 
license,  permit,  favorable  decision, 
ruling,  status,  or  loan  guarantee. 


Claim  is  defined  in  section  3801(a)(3) 
of  title  31  of  the  United  States  Code. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  681.8. 

Defendant  means  any  person  alleged 
in  a  complaint  under  §  681.7  to  be  liable 
for  a  civil  penalty  or  assessment 
pursuant  to  PFCRA. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  §  681.33, 
and  includes  a  revised  initial  decision 
issued  following  a  remand  or  a  motion 
for  reconsideration. 

Investigating  official  means  the  NSF 
Inspector  General  or  an  employee  of  the 
Office  of  Inspector  General  designated 
by  the  Inspector  General. 

Knows  or  has  reason  to  know  is 
defined  in  section  3801(a)(5)  of  title  31 
of  the  United  States  Code. 

Makes  shall  include  the  terms 
presents,  submits,  and  causes  to  be 
made,  presented,  or  submitted.  As  the 
context  requires,  making  or  made  shall 
likewise  include  the  corresponding 
forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization,  and  includes  the 
plural  of  that  term. 

Representative  means  an  attorney 
who  is  in  good  standing  of  the  bar  of 
any  State,  Territory,  or  possession  of  the 
United  States,  or  of  the  District  of 
Columbia,  or  the  Commonwealth  oi 
Puerto  Rico,  or  any  other  individual 
designated  in  writing  by  the  defendant. 

Reviewing  official  means  the  General 
Counsel  of  NSF  or  the  General  Counsel’s 
designee. 

Statement  is  defined  in  section 
3801(a)(9)  of  title  5  of  the  United  States 
Code. 

§  681 .3  What  is  the  basis  for  the 
imposition  of  civil  penalties  and 
assessments? 

(a)  Claims.  (1)  Any  person  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
claim  if  that  person  makes  a  claim  that 
the  person  knows  or  has  reason  to 
know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 
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(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision 
of  property  or  services  which  the  person 
has  not  provided  as  claimed. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  he  considered  made 
to  the  authority,  recipient,  or  party 
when  such  a  claim  is  actually  made  to 
an  agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  of  a  State,  acting  for  or  on 
hehalf  of  NSF. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  on  a  claim,  a  person  subject  to 
a  civil  penalty  under  paragraph  (a)(1)  of 
this  section  may  also  be  subject  to  an 
assessment  of  not  more  than  twice  the 
amount  of  such  claim  or  that  portion 
thereof  that  is  determined  to  be  in 
violation  of  paragraph  (a)(1)  of  this 
section.  Such  assessment  shall  be  in  lieu 
of  damages  sustained  by  the 
Government  because  of  such  a  claim. 

(b)  Statements.  (1)  Any  person  shall 
be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than 
$5,000  for  each  statement  if  that  person 
makes  a  written  statement  that  the 
person  knows  or  has  reason  to  know — 

(1) Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(ii)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  a  statement;  and 

(iii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  this  statement. 

(2)  A  person  will  only  be  subject  to  a 
civil  penalty  under  681.3(b)(1)  if  the 
written  statement  made  by  the  person 
contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  this  statement. 

(3)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(4)  A  statement  shall  be  considered 
made  to  NSF  when  it  is  actually  made 
to  an  agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  of  a  State,  acting  for  or  on 
behalf  of  NSF. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 


(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
is  liable  for  making  a  false,  fictitious,  or 
fraudulent  claim  or  statement  under  this 
section,  each  such  person  may  be  held 
liable  for  a  civil  penalty  and  assessment, 
where  appropriate,  under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
is  liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment,  an  assessment  may  be 
imposed  against  any  such  person  or 
jointly  and  severally  against  any 
combination  of  persons. 

Procedures  Leading  to  Issuance  of  a 
Complaint 

§  681 .4  Who  investigates  program  fraud? 

The  Inspector  General,  or  his  or  her 
designee,  is  the  investigating  official 
responsible  for  investigating  allegations 
that  a  false  claim  or  statement  has  been 
made.  In  this  regard,  the  Inspector 
General  has  authority  under  PFCRA  and 
the  Inspector  General  Act  of  1978  (5 
U.S.C.  App.  3),  as  amended,  to  issue 
administrative  subpoenas  for  the 
production  of  records  and  documents. 

§  681 .5  What  happens  if  program  fraud  is 
suspected? 

(а)  If  the  inve^igating  official 
concludes  that  an  action  under  this  part 
is  warranted,  the  investigating  official 
submits  a  report  containing  the  findings 
and  conclusions  of  the  investigation  to 
the  reviewing  official.  If  the  reviewing 
official  determines  that  the  report 
provides  adequate  evidence  that  a 
person  made  a  false,  fictitious  or 
fraudulent  claim  or  statement,  the 
reviewing  official  shall  transmit  to  the 
Attorney  General  written  notice  of  an 
intention  to  refer  the  matter  for 
adjudication,  with  a  request  for 
approval  of  such  referral.  This  notice 
will  include  the  reviewing  official’s 
statements  concerning: 

(1)  The  reasons  for  the  referral; 

(2)  The  claims  or  statements  upon 
which  liability  would  be  based; 

(3)  The  evidence  that  supports 
liability; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  the  false  claim  or 
statement; 

(5)  Any  exculpatory  or  mitigating 
circumstances  that  may  relate  to  the 
claims  or  statements  known  by  the 
reviewing  official  or  the  investigating 
official;  and 

(б)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 


(b)  If,  at  any  time,  the  Attorney 
General  or  his  or  her  designee  requests 
in  writing  that  this  administrative 
process  be  stayed,  the  authority  head,  as 
identified  in  §  681.2(c)  of  this  part,  must 
stay  the  process  immediately.  The 
authority  head  may  order  the  process 
resumed  only  upon  receipt  of  the 
written  authorization  of  the  Attorney 
General. 

§  681 .6  When  may  NSF  issue  a  complaint? 

NSF  may  issue  a  complaint: 

(a)  If  the  Attorney  General  (or 
designee)  approves  the  referral  of  the 
allegations  for  adjudication;  and 

(b)  In  a  case  of  submission  of  false 
claims,  if  the  amount  of  money  or  the 
value  of  property  or  services  demanded 
or  requested  in  a  false  claim,  or  a  group 
of  related  claims  submitted  at  the  same 
time,  does  not  exceed  $150,000. 

§681.7  What  is  contained  in  a  complaint? 

(a)  A  complaint  is  a  written  statement 
giving-  notice  to  the  person  alleged  to  be 
liable  under  31  U.S.C.  3802  of  the 
specific  allegations  being  referred  for 
adjudication  and  of  the  person’s  right  to 
request  a  hearing  with  respect  to  those 
allegations. 

(b)  The  complaint  will  state  that  NSF 
seeks  to  impose  civil  penalties, 
assessments,  or  both,  against  the 
defendant  and  will  include: 

(1)  The  allegations  of  liability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  identification  of  the 
claims  or  statements  involved,  and  the 
reasons  liability  allegedly  arises  from 
such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  A  statement  that  the  defendant 
may  request  a  hearing  by  filing  an 
answer  and  may  be  represented  by  a 
representative; 

(4)  Instructions  for  filing  such  an 
answer;  and 

(5)  A  warning  that  failure  to  file  an 
answer  within  30  days  of  service  of  the 
complaint  will  result  in  imposition  of 
the  maximum  amount  of  penalties  and 
assessments. 

(c)  The  reviewing  official  must  serve 
any  complaint  on  the  defendant  and,  if 
a  hearing  is  requested  by  the  defendant, 
provide  a  copy  to  the  ALJ  assigned  to 
the  case. 

§  681 .8  How  will  the  complaint  be  served? 

(a)  The  complaint  must  be  served  on 
individual  defendants  directly,  a 
partnership  through  a  general  partner, 
and  on  corporations  or  on 
unincorporated  associations  through  an 
executive  officer  or  a  director,  except 
that  service  also  may  be  made  on  any 
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person  authorized  by  appointment  or  by 
law  to  receive  process  for  the  defendant. 

(b)  The  complaint  may  be  served 
either  by: 

(1)  Registered  or  certified  mail;  or 

(2)  Personal  delivery  by  anyone  18 
years  of  age  or  older. 

(c)  The  date  of  service  is  the  date  of  ^ 
personal  delivery  or,  in  the  case  of 
service  by  registered  or  certified  mail, 
the  date  of  postmark¬ 
ed)  When  served  with  the  complaint,  . 

the  defendant  should  also  be  served 
with  a  copy  of  this  part  681  and  31 
U.S.C.  3801-3812. 

Procedures  Following  Service  of  a 
Complaint 

§  681 .9  How  does  a  defendant  respond  to 
the  complaint? 

(a)  A  defendant  may  file  an  answer 
with  the  reviewing  official  within  30 
days  of  service  of  the  complaint.  An 
answer  will  be  considered  a  request  for 
an  oral  hearing. 

(b)  In  the  answer,  a  defendant — 

(1)  Must  admit  or  deny  each  of  the 
allegations  of  liability  contained  in  the 
complaint  (a  failure  to  deny  an 
allegation  is  considered  an  admission); 

(2)  Must  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  he  or 
she  believes  the  penalties,  assessments, 
or  both  should  be  less  than  the  statutory 
maximum;  and 

(4)  Must  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as  the 
defendant’s  representative,  if  any, 

(c)  If  the  defendant  is  unable  to  file  a 
timely  answer  which  meets  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section,  the  defendant  may  file 
with  the  reviewing  official  a  general 
answer  denying  liability,  requesting  a 
hearing,  and  requesting  an  extension  of 
time  in  which  to  file  a  complete  answer. 
A  general  answer  must  be  filed  within 
30  days  of  service  of  the  complaint. 

(d)  If  the  defendant  initially  files  a 
general  answer  requesting  an  extension 
of  time,  the  reviewing  official  must 
promptly  file  with  the  ALJ  the 
complaint,  the  general  answer,  and  the 
request  for  an  extension  of  time. 

(e)  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section.  Such 
answer  must  be  filed  with  the  ALJ  and 
a  copy  must  be  served  on  the  reviewing 
official. 

§  681 .1 0  What  happens  if  a  defendant  fails 
to  file  an  answer? 

(a)  If  a  defendant  does  not  file  any 
answer  within  30  days  after  service  of 


the  complaint,  the  reviewing  official 
m^  refer  the  complaint  to  the  ALJ. 

(b)  Once  the  complaint  is  referred,  the 
ALJ  will  promptly  serve  on  the 
defendant  a  notice  that  an  initial 
decision  will  be  issued. 

(c)  The  ALJ  will  assume  the  facts 
alleged  in  the  complaint  to  be  true  and, 
if  such  facts  establish  liability  under  the 
statute,  the  ALJ  will  issue  an  initial 
decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  PFCRA. 

(d)  Except  as  otherwise  provided  in 
this  section,  when  a  defendant  fails  to 
file  a  timely  answer,  the  defendant 
waives  any  right  to  further  review  of  the 
penalties  and  assessments  imposed  in 
the  initial  decision. 

(e)  The  initial  decision  becomes  final 
30  days  after  it  is  issued. 

(f)  At  any  time  before  an  initial 
decision  becomes  final,  a  defendant  may 
file  a  motion  with  the  ALJ  asking  that 
the  case  be  reopened.  An  ALJ  may  only 
reopen  a  case  if,  in  this  motion,  he  or 
she  determines  that  the  defendant  set 
forth  extraordinary'  circumstances  that 
prevented  the  defendant  from  filing  a 
timely  answer.  The  initial  decision  will 
be  stayed  until  the  ALJ  makes  a  decision 
on  the  motion.  The  reviewing  official 
may  respond  to  the  motion. 

(g)  If  the  ALJ  determines  that  a 
defendant  has  demonstrated 
extraordinary  circumstances  excusing 
his  failure  to  file  a  timely  answer,  the 
ALJ  will  withdraw  the  initial  decision, 
and  grant  the  defendant  an  opportunity 
to  answer  the  complaint. 

(h)  A  decision  by  the  ALJ  to  deny  a 
defendant’s  motion  to  reopen  a  case  is 
not  subject  to  reconsideration  under 
§681.35. 

(i)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within 
15  days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(j)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority 
head,  the  ALJ  shall  forward  the  record 
of  the  proceeding  to  the  authority  head. 

(k)  The  authority  head  shall  decide 
expeditiously,  based  solely  on  the 
record  before  the  ALJ,  whether 
extraordinary  circumstances  excuse  the 
defendant’s  failure  to  file  a  timely 
answer. 

(l)  If  the  authority  head  decides  that 
extraordinary  circumstances  excused 
the  defendant’s  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 


(m)  If  the  authority  head  decides  that 
the  defendant’s  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final 
and  binding  upon  the  parties  30  days 
after  the  authority  head  issues  such  a 
decision. 

§  681 .1 1  What  happens  once  an  answer  is 
filed? 

(a)  When  the  reviewing  official 
receives  an  answer,  he  or  she  must  file 
concurrently,  the  complaint  and  the 
answer  with  the  ALJ,  along  with  a 
designation  of  NSF’s  representative. 

(b)  When  the  ALJ  receives  the 
complaint  and  the  answer,  the  ALJ  will 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  and  the  NSF 
representative,  in  the  same  manner  as 
the  complaint,  which  is  described  in 

§  681.8.  The  notice  of  oral  hearing  must 
be  served  within  six  years  of  the  date  on 
which  the  claim  or  statement  is  made. 

(c)  The  notice  must  include: 

(1)  The  tentative  date,  time,  and  place 
of  the  hearing; 

(2)  The  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
being  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  defendant’s 
representative  and  the  representative  for 
NSF;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

Hearing  Procedures 

§  681 .1 2  What  kind  of  hearing  is 
contemplated? 

The  hearing  is  a  formal  proceeding 
conducted  by  the  ALJ  during  which  a 
defendant  will  have  the  opportunity  to 
cross-examine  witnesses,  present 
testimony,  and  dispute  liability. 

§  681 .13  At  the  hearing,  what  rights  do  the 
parties  have? 

Each  party  has  the  right  to: 

(a)  Be  represented  by  a  representative; 

(b)  Request  a  pre-hearing  conference 
and  participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  a  part  of  the  record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  arguments  at  the  hearing  as 
permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
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conclusions  of  law  after  the  hearing,  as 
permitted  hy  the  ALJ. 

§681.14  What  is  the  role  Of  the  ALJ? 

An  ALJ  retained  hy  NSF  serves  as  the 
presiding  officer  at  all  hearings. 

(а)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(h)  The  ALJ  has  the  authority  to — 

(1)  Set  and  change  the  date^  time,  and 
place  of  the  hearing  upon  reasonable  ^ 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(б)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

§  681 .1 5  How  are  the  functions  of  the  ALJ 
separated  from  those  of  the  investigating 
official  and  the  reviewing  official? 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ: 

(2)  Participate  or  advise  in  the  review 
of  the  initial  decision  by  the  authority 
head;  or 

(3)  Make  the  collection  of  penalties 
and  assessment  under  31  U.S.C.  3806. 


(b)  The  ALJ  shall  not  be  responsible 
to  or  subject  to  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

§  681 .1 6  Can  the  reviewing  official  or  ALJ 
be  disqualified? 

(a)  A  reviewing  official  or  an  ALJ  may 
disqualify  himself  or  herself  at  any  time. 

(b)  Upon  motion  of  any  party,  the 
reviewing  official  or  ALJ  may  be 
disqualified  as  follows: 

(1)  The  motion  must  be  supported  by 
an  affidavit  containing  specific  facts 
establishing  that  personal  bias  or  other 
reason  for  disqualification  exists, 
including  the  time'and  circumstances  of 
the  discovery  of  such  facts; 

(2)  The  motion  must  be  filed  promptly 
after  discovery  of  the  grounds  for 
disqualification  or  the  objection  will  be 
deemed  waived;  and 

(3)  The  party,  or  representative  of 
record,  must  certify  in  writing  that  the 
motion  is  made  in  good  faith. 

(c)  Oiice  a  motion  has  been  filed  to 
disqualify  the  reviewing  official,  the  ALJ 
will  halt  the  proceedings  until  resolving 
the  matter  of  disqualification.  If  the  ALJ 
determines  that  the  reviewing  official  is 
disqualified,  the  ALJ  will  dismiss  the 
complaint  without  prejudice.  If  the  ALJ 
disqualifies  himself  or  herself,  the  case 
will  be  promptly  reassigned  to  another 
ALJ. 

§  681 .1 7  What  rights  are  there  to  review 
documents? 

(a)  Once  the  ALJ  issues  a  hearing 
notice  pursuant  to  §681. 11(b),  and  upon 
written  request  to  the  reviewing  official, 
the  defendant  may: 

(1)  Review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and 
conclusions  of  the  investigating  official 
are  based,  unless  such  documents  are 
subject  to  a  privilege  under  Federal  law. 
Upon  payment  of  fees  for  duplication, 
the  defendant  may  obtain  copies  of  such 
documents;  and 

(2)  Obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(b)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  681.5(a)  is  not 
discoverable  under  any  circumstances. 

(c)  If  the  reviewing  official  does  not 
respond  to  the  defendant’s  request 


within  20  days,  the  defendant  may  file 
a  motion  to  compel  disclosure  of  the 
documents  with  the  ALJ  subject  to  the 
provisions  of  this  section.  Such  a 
motion  may  only  be  filed  with  the  ALJ 
following  the  filing  of  an  answer 
pursuant  to  §  681.9. 

§  681 .1 8  What  type  of  discovery  js 
authorized  and  how  it  is  conducted? 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying: 

(2)  Requests  for  admissions  of 
authenticity  of  any  relevant  document 
or  of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories:  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section,  the 
term  “documents”  includes 
information,  documents,  reports, 
answers,  records,  accounts,  papers,  and 
other  data  and  documentary  evidence. 
Nothing  contained  herein  shall  be 
interpreted  to  require  the  creation  of  a 
document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  Discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ.  Such  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  681.22. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought — 

(1)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome: 

(iii)  Will  not  unduly  delay  the 
proceeding:  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§681.22. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall 
issue  a  subpoena  for  the  deponent, 
which  may  require  the  deponent  to 
produce  documents.  The  subpoena  shall 
specify  the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  by  §  681.8. 


79766 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Proposed  Rules 


(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or 
a  motion  for  a  protective  order  within 

IE  ten  days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§  681 .1 9  Are  witness  lists  exchanged 
before  the  hearing? 

(a)  As  ordered  by  the  ALJ,  the  parties 
must  exchange  witness  lists  and  copies 
of  proposed  hearing  exhibits,  including 
copies  of  any  written  statements  or 
transcripts  of  deposition  testimony  that 
each  party  intends  to  offer  in  lieu  of  live 
testimony. 

(b)  If  a  party  objects,  the  ALJ  will  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  an  opposing  party  in 
advance  unless  the  ALJ  finds  good  cause 
for  the  omission  or  concludes  that  there 
is  no  prejudice  to  the  objecting  party. 

(c)  Unless  a  party  objects  within  the 
time  set  by  the  ALJ,  documents 
exchanged  in  accordance  with  this 
section  are  deemed  to  be  authentic  for 
the  purpose  of  admissibility  at  the 
hearing. 

§  681 .20  Can  witnesses  be  subpoenaed? 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  not  less  than  15 
days  before  the  date  of  the  hearing 
unless  otherwise  allowed  by  the  ALJ  for 
good  cause  shown.  Such  request  shall 
specify  any  documents  to  be  produced 
and  shall  designate  the  witnesses  and 
describe  the  address  and  location 
thereof  with  sufficient  particularity  to 
permit  such  witnesses  to  be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is 
to  appear  and  any  documents  the 
witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  681.8.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 


before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

§  681 .21  Who  pays  the  costs  for  a 
subpoena? 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  NSF,  a 
check  of  fees  and  mileage  need  not 
accompany  the  subpoena. 

§  681 .22  Are  protective  orders  available? 

(a)  A  party  or  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  meike  emy  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or 
expense,  including  one  or  more  of  the 
following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  liihited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  the  discovery 
be  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ; 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously 
file  specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§  681 .23  How  are  documents  filed  and 
served  with  the  ALJ? 

(a)  Documents  filed  with  the  ALJ  must 
include  an  original  and  two  copies. 
Every  document  filed  in  the  proceeding 
must  contain  a  title  (e.g.,  motion  to 
quash  subpoena),  a  caiption  setting  forth 


the  title  of  the  action,  and  the  case 
number  assigned  by  the  ALJ.  Every 
document  must  be  signed  by  the  person 
on  whose  behalf  the  paper  was  filed,  or 
his  or  her  representative. 

(b)  Documents  are  considered  filed 
when  they  are  mailed.  The  date  of 
mailing  may  be  established  by  a 
certificate  from  the  party  or  its 
representative,  or  by  proof  that  the 
document  was  sent  by  certified  or 
registered  mail. 

(c)  A  party  filing  a  document  with  the 
ALJ  must,  at  the  time  of  filing,  serve  a 
copy  of  such  document  on  every  other 
party.  When  a  party  is  represented  by  a 
representative,  the  party’s  representative 
must  be  served  in  lieu  of  the  party. 

(d)  A  certificate  of  the  individual 
serving  the  document  constitutes  proof 
of  service.  The  certificate  must  set  forth 
the  manner  in  which  the  document  was 
served. 

§  681 .24  How  is  time  computed? 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  government  are 
excluded  from  the  computation. 

(c)  Where  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  five  days  will  be  added  to  the 
time  permitted  for  any  response. 

§  681 .25  Where  is  the  hearing  held? 

The  ALJ  will  hold  the  hearing  in  any 
judicial  district  of  the  United  States: 

(a)  In  which  the  defendant  resides  or 
transacts  business;  or 

(b)  In  which  the  claim  or  statement  on 
which  liability  is  based  was  made  to 
NSF;  or 

(c)  As  agreed  upon  by  the  defendant 
and  the  ALJ. 

§  681 .26  How  will  the  hearing  be 
conducted  and  who  has  the  burden  of 
proof? 

(a)  The  ALJ  conducts  a  hearing  in 
order  to  determine  whether  a  defendant 
is  liable  for  a  civil  penalty,  assessment, 
or  both  and,  if  so,  the  appropriate 
amount  of  the  penalty  and/ or 
assessment.  The  hearing  will  be 
recorded  and  transcribed,  and  the 
transcript  of  testimony,  exhibits 
admitted  at  the  hearing,  and  all  papers 
filed  in  the  proceeding  constitute  the 
record  for  a  decision  by  the  ALJ. 
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(b)  NSF  must  prove  a  defendant’s 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  A  defendant  must  prove  any 
affirmative  defenses  and  any  mitigating- 
factors  by  a  preponderance  of  the 
evidence. 

§  681 .27  How  is  evidence  presented  at  the 
hearing? 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence  where  he  or  she  deems 
appropriate. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  shall 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

§  681 .28  How  is  witness  testimony 
presented? 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 

Any  such  statement  must  be  provided  to 
all  other  parties  along  with  the  last 
known  address  of  such  witness,  in  a 
manner  which  allows  sufficient  time  for 
other  parties  to  subpoena  such  witness 
for  cross-examination  at  the  hearing. 
Prior  written  statements  of  witnesses 
proposed  to  testify  at  the  hearing  and 
deposition  transcripts  shall  be 
exchanged  as  provided  in  §681.19. 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  from  the 
hearing  room  so  that  they  cannot  hear 


the  testimony  of  other  witnesses.  This 
rule  does  not  authorize  exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  appearing  for  the  entity  pro  se 
or  designated  by  the  party’s 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the 
Government  engaged  in  assisting  the 
representative  for  the  Government. 

§  681 .29  Will  the  hearing  proceedings  be 
recorded?  , 

The  hearing  will  be  recorded  and 
transcribed.  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  authority  head. 

§  681 .30  Are  ex  parte  communications 
between  a  party  and  the  ALJ  permitted? 

Ex  parte  communications  between  a 
party  and  the  ALJ  are  not  permitted 
unless  the  other  party  consents  to  such 
a  communication  taking  place.  This 
does  not  prohibit  a  party  from  inquiring 
about  the  status  of  a  case  or  asking 
routine  questions  concerning 
administrative  functions  or  procedures. 

§  681 .31  Are  there  sanctions  for 
misconduct? 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative, 
for  failing  to  comply  with  an  order,  or 
for  engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  and 
fair  conduct  of  a  hearing. 

(b)  Any  such  sanction  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking 

a  deposition,  the  production  of  evidence 
within  the  party’s  control,  or  a  request 
for  admission,  the  ALJ  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted: 

(3)  Prohibit  the  party  failing  to 
comply  with  such  order  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon  testimony 
relating  to  the  information  sought:  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  a  request. 

(d)  The  ALJ  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 


other  document  which  is  not  filed  in  a 
timely  fashion. 

(e)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision 
imposing  penalties  and  assessments. 

§  681 .32  Are  post-hearing  briefs  required? 

Post-hearing  briefs  are  not  required, 
but  the  ALJ  may  permit  them  at  his  or 
her  discretion. 

Decisions  and  Appeals 

§  681 .33  How  is  the  case  decided? 

(a)  The  ALJ  will  issue  an  initial 
decision  based  only  on  the  record.  It 
will  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  ALJ  will  serve  the  initial 
decision  on  all  parties  within  90  days 
after  the  close  of  the  hearing  or,  if  the 
filing  of  post-hearing  briefs  were 
permitted,  within  90  days  after  the  final 
post-hearing  brief  was  filed. 

(c)  The  findings  of  fact  must  include 
a  finding  on  each  of  the  following 
issues: 

(1)  Whether  any  one  or  more  of  the 
claims  or  statements  identified  in  the 
complaint  violate  this  part;  and 

(2)  If  the  defendant  is  liable  for 
penalties  or  assessments,  the 
appropriate  amount  of  any  such 
penalties  or  assessments,  considering 
any  mitigating  or  aggravating  factors. 

(d)  The  initial  decision  will  include  a 
description  of  the  right  of  a  defendant 
found  liable  for  a  civil  penalty  or 
assessment  to  file  a  motion  for 
reconsideration  with  the  ALJ  or  a  notice 
of  appeal  with  the  authority  head. 

§  681 .34  How  are  penalty  and  assessment 
amounts  determined? 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  ALJ  and  the  authority 
head,  upon  appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate, 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  ALJ  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  impose 
with  respect  to  the  misconduct  charged 
in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements: 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant’s 
culpability  with  respect  to  the 
misconduct; 
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(4)  The  amount  of  money  Or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government’s 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  cost  of  the 
investigation: 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government’s  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  public  confidence 
in  the  management  of  Government 
programs  and  operations; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  or  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct: 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant’s  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  of 
transaction,  and  the  degree  of  the 
defendant’s  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant’s  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  a 
state,  directly  or  indirectly;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(b)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL)  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

§  681 .35  Can  a  party  request 
reconsideration  of  the  initial  decision? 

(a)  Any  party  may  file  a  motion  for 
reconsideration  of  the  initial  decision 
with  the  AL)  within  20  days  of  receipt 
of  the  initial  decision.  If  the  initial 
decision  was  served  by  mail,  there  is  a 
rebuttable  presumption  that  the  initial 
decision  was  received  by  the  party  5 
days  from  the  date  of  mailing. 

(b)  A  motion  for  reconsideration  must 
be  accompanied  by  a  supporting  brief 


and  must  describe  specifically  each 
allegedly  erroneous  decision. 

(c)  Any  response  to  a  motion  for 
reconsideration  will  only  be  allowed  if 
it  is  reouested  by  the  ALJ. 

(d)  Tne  AL)  will  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(e)  If  the  ALJ  issues  a  revised  initial 
decision  upon  motion  of  a  party,  no 
further  motions  for  reconsideration  may 
be  filed  by  any  party. 

§  681 .36  When  does  the  initial  decision  of 
the  ALJ  become  final? 

(a)  The  initial  decision  of  the  ALJ 
becomes  the  final  decision  of  NSF,  and 
shall  be  binding  on  all  parties  30  days 
after  it  is  issued,  unless  any  party  timely 
files  a  motion  for  reconsideration  or  any 
defendant  adjudged  to  have  submitted  a 
false,  fictitious,  or  fraudulent  claim  or 
statement  timely  appeals  to  the 
authoritv  head  of  NSF,  as  set  forth  in 
§681.37'. 

(b)  If  the  ALJ  disposes  of  a  motion  for 
reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision,  the 
ALJ’s  order  on  the  motion  for 
reconsideration  becomes  the  final 
decision  of  NSF  30  days  after  the  order 
is  issued,  unless  a  defendant  adjudged 
to  have  submitted  a  false,  fictitious, 
fraudulent  claim  or  statement  timely 
appeals  to  the  authority  head  of  NSF,  as 
set  forth  in  §  681.37. 

§  681 .37  What  are  the  procedures  for 
appealing  the  ALJ  decision? 

(a)  Any  defendant  who  submits  a 
timely  answer  and  is  found  liable  for  a 
civil  penalty  or  assessment  in  an  initial 
decision  may  appeal  the  decision. 

(b)  The  defendant  may  file  a  notice  of 
appeal  with  the  authority  head  within 
30  days  following  issuance  of  the  initial 
decision,  serving  a  copy  of  the  notice  of 
appeal  on  all  parties  and  the  ALJ.  The 
authority  head  may  extend  this  deadline 
for  up  to  an  additional  30  days  if  an 
extension  request  is  filed  within  the 
initial  30  day  period  and  shows  good 
cause. 

(c)  The  defendant’s  appeal  will  not  be 
considered  until  all  timely  motions  for 
reconsideration  have  been  resolved. 

(d)  If  a  timely  motion  for 
reconsideration  is  denied,  a  notice  of 
appeal  may  be  filed  within  30  days 
following  such  denial  or  issuance  of  a 
revised  initial  decision,  whichever 
applies. 

(e)  A  notice  of  appeal  must  be 
supported  by  a  written  brief  specifying 
why  the  initial  decision  should  be 
reversed  or  modified. 

(fJ.The  NSF  representative  may  file  a 
brief  in  opposition  to  the  notice  of 
appeal  within  30  days  of  receiving  the 
defendant’s  appeal  and  supporting  brief. 


(g)  If  a  defendant  timely  files  a  notice 
of  appeal,  and  the  time  for  filing 
reconsideration  motions  has  expired, 
the  ALJ  will  forward  the  record  of  the 
proceeding  to  the  authority  head. 

§  681 .38  What  happens  if  an  initial 
decision  is  appealed? 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head. 

§  681 .39  Are  there  any  limitations  on  the 
right  to  appeal  to  the  authority  head? 

(a)  A  defendant  has  no  right  to  appear 
personally,  or  through  a  representative, 
before  the  authority  head. 

(b)  There  is  no  right  to  appeal  any 
interlocutory  ruling. 

(c)  The  authority  head  will  not 
consider  any  objection  or  evidence  that 
was  not  raised  before  the  ALJ  unless  the 
defendant  demonstrates  that  the  failure 
to  object  was  caused  by  extraordinary 
circumstances.  If  the  defendant 
demonstrates  to  the  satisfaction  of  the 
authority  head  that  extraordinary 
circumstances  prevented  the 
presentation  of  evidence  at  the  hearing, 
and  that  the  additional  evidence  is 
material,  the  authority  head  may 
remand  the  matter  to  the  ALJ  for 
consideration  of  the  additional 
evidence. 

§  681 .40  How  does  the  authority  head 
dispose  of  an  appeal? 

(a)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand, 
or  settle  any  penalty  or  assessment 
imposed  by  the  ALJ  in  the  initial 
decision  or  reconsideration  decision. 

(b)  The  authority  head  will  promptly 
serve  each  party  to  the  appeal  and  the 
ALJ  with  a  copy  of  his  or  her  decision. 
This  decision  must  contain  a  statement 
describing  the  right  of  any  person, 
against  whom  a  penalty  or  assessment 
has  been  made,  to  seek  judicial  review. 

§  681 .41  What  judicial  review  is  available? 

31  U.S.C.  3805  authorizes  judicial 
review  by  the  appropriate  United  States 
District  Court  of  any  final  NSF  decision 
imposing  penalties  or  assessments,  and 
specifies  the  procedures  for  such 
review.  To  obtain  judicial  review,  a 
defendant  must  file  a  petition  with  the 
appropriate  court  in  a  timely  manner. 

§  681 .42  Can  the  administrative  complaint 
be  settled  voluntarily? 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 
Any  compromise  or  settlement  must  be 
in  writing. 
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(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  the  case  from  the  date  on  which 
the  reviewing  official  is  permitted  to 
issue  a  complaint  until  the  ALJ  issues 
an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  the 
case  from  the  date  of  the  ALJ’s  initial 
decision  until  initiation  of  any  judicial 
review  or  any  action  to  collect  the 
penalties  and  assessments. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  the  case  while  any  judicial  review 
or  any  action  to  recover  penalties  and 
assessments  is  pending. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 

§  681 .43  How  are  civil  penalties  and 
assessments  collected? 

Section  3806  and  3808(b)  of  title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  Part 
and  specify  the  procedures  for  such 
actions. 

§  681 .44  Is  there  a  right  to  administrative 
offset? 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered, 
or  any  amount  agreed  upon  in  a 
compromise  or  settlement,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 

§  681 .45  What  happens  to  collections? 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  681 .46  What  if  the  investigation  indicates 
criminal  misconduct? 

(a)  Any  investigating  official  may: 

(1)  Refer  allegations  of  criminal 
misconduct  directly  to  the  Department 
of  Justice  for  prosecution  or  for  suit 
under  the  False  Claims  Act  or  other  civil 
proceeding: 

(2)  Defer  or  postpone  a  report  or 
referral  to  the  reviewing  official  to  avoid 
interference  with  a  criminal 
investigation  or  prosecution;  or 

(3)  Issue  subpoenas  under  any  other 
statutory  authoritv. 

(b)  Nothing  in  this  part  limits  the 
requirement  that  NSF  employees  report 
suspected  violations  of  criminal  law  to 


the  NSF  Office  of  Inspector  General  or 
to  the  Attorney  Geiieral. 

Dated:  December  5,  2008. 

Lawrence  Rudolph, 

General  Counsel. 

[FR  Doc.  E8-29207  Filed  12-29-08:  8:45  am] 
BILLING  CODE  7555-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2728;  MB  Docket  No.  08-250;  RM- 
11508] 

Television  Broadcasting  Services; 
Santa  Ana,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  channel  substitution 
proposed  by  Trinity  Christian  Center  of 
Santa  Ana,  Inc.,  d/b/a  Trinity 
Broadcasting  Network  (“Trinity”),  the 
licensee  of  KTBN-DT,  post-transition 
DTV  channel  23,  Santa  Ana,  California. 
Trinity  requests  the  substitution  of  DTV 
channel  33  for  post-transition  DTV 
channel  23  at  Santa  Ana. 

DATES:  Comments  must  be  filed  on  or 
before  January  14,  2009,  and  reply 
comments  on  or  before  January  26, 

2009. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 

445  12th  Street,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  counsel  for  petitioner  as  follows: 
Colby  M.  May,  Esq.,  205  3rd  Street,  SE., 
Washington,  DC  20003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  Y.  Denysyk, 
adrienne.denysyk@fcc.gov.  Media 
Bureau,  (202)  418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
08-250,  adopted  December  17,  2008, 
and  released  December  18,  2008.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Information  Center  at  Portals 
II,  CY-A257,  445  12th  Street,  SW., 
Washington,  DC,  20554.  This  document 
will  also  be  available  via  ECFS  {http:// 
vvmv.fcc.gov/cgb/ecfs/).  (Documents 
will  be  available  electronically  in  ASCII, 
Word  97,  and/or  Adobe  Acrobat.)  This 
document  may  be  purchased  from  the 
Commission’s  duplicating  contractor. 
Best  Copy  and  Printing,  Inc.,  445  12th 


Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone 
1-800-478-3160  or  via  e-mail  http:// 
www.BCPIWEB.coin.  To  request  this 
document  in  accessible  formats 
(computer  diskettes,  large  print,  audio 
recording,  and  Braille),  send  an  e-mail 
to  fcc504@fcc.gov  or  call  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau  at  (202) 
418-0530  (voice),  (202)  418-0432 
(TTY).  This  document  does  not  contain 
proposed  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  In  addition,  therefore,  it  does  not 
contain  any  proposed  information 
collection  burden  “for  small  business 
concerns  with  fewer  than  25 
employees,”  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980'do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
«  allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

-  Authority:  47  U.S.C.  154.  303.  334,  336. 

§73.622  [Amended] 

2.  Section  73.622(i),  the  Post- 
Transition  Table  of  DTV  Allotments 
under  California,  is  amended  by  adding 
DTV  channel  33  and  removing  DTV 
channel  23  at  Santa  Ana. 

Federal  Communications  Commission. 

Clay  C.  Pendarvis. 

Associate  Chief,  Video  Division,  Media 
Bureau. 

[FR  Doc.  E8-31028  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6712-01-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AV51 

[FWS-R4-ES-2008-0058:  92210-1117- 
0000-FY08-B4] 

Endangered  and  Threatened  Wiidiife 
and  Plants;  Designation  of  Criticai 
Habitat  for  the  Alabama  Sturgeon 
(Scaphirhyncus  suttkusi) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Revised  proposed  rule; 
reopening  of  comment  period,  notice  of 
availability  of  draft  economic  analysis, 
announcement  of  public  hearing,  and 
amended  required  determinations. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
reopening  of  the  public  comment  period 
and  the  scheduling  of  a  public  hearing 
on  the  proposed  revised  designation  of 
critical  habitat  for  the  Alabama  sturgeon 
[Scaphirhyncus  suttkusi)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  also  announce  the 
availability  for  public  comment  of  a 
draft  economic  analysis  (DEA)  and  an 
amended  required  determinations 
section  of  the  proposal.  We  also  seek 
comment  on  our  proposal  to  change  the 
first  primary  constituent  element  (PCE) 
from  its  original  description  because  we 
have  determined  that  the  original 
wording  failed  to  indicate  that  the  flow 
needs  of  the  species  are  relative  to  the 
season  of  the  year.  We  are  reopening  the 
comment  period  to  allow  all  interested 
parties  an  opportunity  to  comment 
simultaneously  on  the  revised  proposed 
rule,  the  associated  DEA,  and  the 
amended  required  determinations 
section.  If  you  submitted  comments 
previously,  you  do  not  need  to  resubmit 
them  because  we  have  already 
incorporated  them  into  the  public 
record  and  will  fully  consider  them  in 
preparation  of  the  final  rule. 

DATES:  Written  Comments:  We  will 
consider  comments  received  on  or 
before  January  29,  2009. 

Public  Hearings:  We  announce  a 
public  hearing  to  be  held  on  January  28, 
2009,  at  the  Nettles  Auditorium  at 
Alabama  Southern  Community  College, 
2800  South  Alabama  Avenue, 
Monroeville,  AL  36460.  The  hearing  is 
open  to  all  who  wish  to  provide  formal, 
oral  comments  regarding  the  proposed 
revised  critical  habitat  and  will  be  held 
from  7  p.m.  to  9  p.m,  central  time,  with 
an  open  house  from  5:30  p.m.  to  6:30 
p.m.,  central  time.' 


ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

•  Federal  eRuIemalang  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  U.S.  mail  or  hand-delivery:  Public 
Comments  Processing,  Attn:  FWS-R4- 
ES-2008-0058;  Division  of  Policy  and 
Directives  Management;  U.S.  Fisb  and 
Wildlife  Service;  4401  N.  Fairfax  Drive, 
Suite  222;  Arlington,  VA  22203. 

•  Public  Hearing:  A  public  hearing 
will  be  held  (see  DATES)  at  the  Nettles 
Auditorium  at  Alabama  Southern 
Community  College,  2800  South 
Alabama  Avenue,  Monroeville,  AL 
36460. 

We  will  not  accept  e-mail  or  faxes.  We 
will  post  all  comments  on  http:// 
www.regulations.gov.  This  generally 
means  that  we  will  post  any  personal 
information  you  provide  us  (see  the 
“Public  Comments”  section  below  for 
more  information). 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Powell,  Aquatic  Species  Biologist,  U.S. 
Fish  and  Wildlife  Service,  Alabama 
Field  Office,  1208  Main  Street,  Daphne, 
AL  36526;  telephone:  251-441-5858; 
facsimile:  251-441-6222.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Public  Comments 

We  will  accept  written  comments  and 
information  during  this  reopened 
comment  period  on  our  proposed 
designation  of  critical  habitat  for  the 
Alabama  sturgeon  that  was  published  in 
the  Federal  Register  on  May  27,  2008 
(73  FR  30361),  our  draft  economic 
analysis  of  the  proposed  designation, 
and  the  amended  required 
determinations  provided  in  this 
document.  We  will  consider 
information  and  recommendations  from 
all  interested  parties.  We  are 
particularly  interested  in  comments 
concerning: 

(1)  The  reasons  we  should  or  should 
not  designate  habitat  as  critical  habitat 
under  section  4  of  the  Act  (16  U.S.C. 
1531  et  seq.). 

(2)  Specific  information  on: 

(a)  The  distribution  of  the  Alabama 
sturgeon; 

(b)  The  amount  and  distribution  of 
Alabama  sturgeon  habitat;  and 

(c)  Which  habitat  contains  the 
features  essential  for  the  conservation  of 
the  species  and  why. 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat. 

(4)  Any  foreseeable  economic, 
national  security,  or  other  impacts  that 


may  result  from  the  proposed 
designation  and,  in  particular,  any 
impacts  on  small  entities,  and  the 
benefits  of  including  or  excluding  areas 
that  exhibit  these  impacts. 

(5)  Whether  we  can  improve  or  I 

modify  our  approach  to  designating  ( 

critical  habitat  in  any  way  to  provide  for  I 

greater  public  participation  and 
understanding,  or  to  assist  us  in  | 

accommodating  public  concerns  and 
comments;  ; 

(6)  Whether  the  benefits  of  excluding  i 

any  particular  area  from  critical  habitat  ' 

outweigh  the  benefits  of  including  that 

area  as  critical  habitat  under  section 
4(b)(2)  of  the  Act,  after  considering  the 
potential  impacts  and  benefits  of  the 
proposed  critical  habitat  designation. 

(7)  Information  on  the  extent  to  which 
the  description  of  economic  impacts  in 
the  DEA  is  complete  and  accurate. 

(8)  The  likelihood  of  adverse  social 
reactions  to  the  designation  of  critical 
habitat,  as  discussed  in  the  DEA,  and 
how  the  consequences  of  such  reactions, 
if  likely  to  occur,  would  relate  to  the 
conservation  and  regulatory  benefits  of 
the  proposed  critical  habitat 
designation. 

(9)  Information  on  flow  requirements 
(magnitude,  seasonality,  duration,  and 
frequency)  of  the  sturgeon. 

You  may  submit  your  comments  and 
materials  concerning  the  proposed  rule, 
or  DEA  by  one  of  the  methods  listed  in 
the  ADDRESSES  section.  We  will  not 
consider  comments  sent  by  e-mail  or  fax 
or  to  an  address  not  listed  in  the 
ADDRESSES  section. 

If  you  submit  a  comment  via  http:// 
www.regulations.gov,  your  entire 
comment — including  any  personal 
identifying  information — will  be  posted 
on  the  Web  site.  If  you  submit  a 
hardcopy  comment  that  includes 
personal  identifying  information,  you 
may  request  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 

We  will  post  hardcopy  comments  on 
http://www.regulations.gov. 

Comments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
used  in  preparing  this  proposed  rule 
and  draft  economic  analysis,  will  be 
available  for  public  inspection  on 
http://wivw.regulations.gov,  or  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  Alabama  Field  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT).  You 
may  obtain  copies  of  the  proposed  rule- 
and  the  DEA  on  the  Internet  at  http:// 
www.regulations.gov  at  Docket  Number 
FWS-R4-ES-2008-0058,  or  by  mail 
from  the  Alabama  Field  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT  section). 
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Background 

It  is  our  intent  to  discuss  only  those 
topics  directly  relevant  to  the 
designation  of  critical  habitat.  For  more 
information  on  previous  Federal  actions 
concerning  the  Alabama  sturgeon,  refer 
to  the  proposed  designation  of  critical 
habitat  published  in  the  Federal 
Register  on  May  27,  2008  (73  FR  30361). 
That  proposal  had  a  60-day  comment 
period,  ending  July  28,  2008. 

For  more  information  on  the 
threatened  Alabama  sturgeon  or  its 
habitat,  refer  to  the  proposed  and  final 
listing  rules  published  in  the  Federal 
Register  on  March  26, 1999  (64  FR 
14676),  and  on  May  5,  2000  (65  FR 
26438),  or  from  the  Alabama  Field 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Section  3  of  the  Act  defines  critical 
habitat  as  the  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 
considerations  or  protection,  and 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  If  the 
proposed  critical  habitat  rule  is  made 
final,  section  7  of  the  Act  will  prohibit 
destruction  or  adverse  modification  of 
Alabama  sturgeon  critical  habitat  by  any 
activity  funded,  authorized,  or  carried 
out  by  any  Federal  agency.  Federal 
agencies  proposing  actions  affecting 
critical  habitat  must  consult  with  us  on 
the  effects  of  their  proposed  actions, 
under  section  7(a)(2)  of  the  Act. 

Public  Hearing 

Section  4(b)(5)(E)  of  the  Act  requires 
us  to  hold  a  public  hearing  if  any  person 
requests  it  within  45  days  of  the 
publication  of  a  proposed  rule.  In 
response  to  requests  from  the  public,  the 
Service  will  conduct  a  public  hearing 
for  this  proposed  revision  to  critical 
habitat  on  the  dates  and  times  and  at  the 
addresses  identified  in  the  DATES  and 
ADDRESSES  sections  above. 

People  wishing  to  make  an  oral 
statement  for  the  record  are  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  on 
the  length  of  written  comments 
submitted  to  us.  If  you  have  any  ■ 
questions  concerning  the  public 


hearing,  please  contact  the  Alabama 
Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

People  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearings 
should  contact  Jeff  Powell,  Alabama 
Ecological  Services  Office,  at  (251)  441- 
5858,  as  soon  as  possible.  In  order  to 
allow  sufficient  time  to  process 
requests,  please  call  no  later  than  one 
week  before  the  hearing  date. 
Information  regarding  this  notice  is 
available  in  alternative  formats  upon 
request. 

Draft  Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  or  revise  critical  habitat 
based  upon  the  best  scientific  and 
commercial  data  available,  after  taking 
into  consideration  the  economic  impact, 
impact  on  national  security,  or  any 
other  relevant  impact  of  specifying  any 
particular  area  as  critical  habitat.  We 
have  prepared  a  DEA  of  our  May  27, 
2008  (73  FR  30361),  proposed  rule  to 
designate  critical  habitaf  for  the 
Alabama  sturgeon. 

The  intent  of  the  DEA  is  to  identify 
and  analyze  the  potential  economic 
impacts  associated  with  the  proposed 
critical  habitat  designation  for  the 
Alabama  sturgeon.  The  DEA  quantifies 
the  economic  impacts  of  all  potential 
conservation  efforts  for  the  Alabama 
sturgeon;  some  of  these  costs  will  likely 
be  incurred  with  or  without  critical 
habitat  designated.  The  economic 
impact  of  the  proposed  critical  habitat 
designation  is  analyzed  by  comparing 
scenarios  both  “with  critical  habitat” 
and  “without  critical  habitat.”  The 
“without  critical  habitat”  scenario 
represents  the  baseline  for  the  analysis, 
considering  protections  already  in  place 
for  the  species  (e.g.,  under  the  Federal 
listing  and  other  Federal,  State,  and 
local  regulations).  The  baseline, 
therefore,  represents  the  costs  incurred 
regardless  of  whether  critical  habitat  is 
designated.  The  “with  critical  habitat” 
scenario  describes  the  incremental 
impacts  associated  specifically  with  the 
designation  of  critical  habitat  for  the 
species.  The  incremental  conservation 
efforts  and  associated  impacts  are  those 
not  expected  to  occur  absent  the 
designation  of  critical  habitat  for  the 
species.  In  other  words,  the  incremental 
costs  are  those  attributable  solely  to  the 
designation  of  critical  habitat  above  and 
beyond  the  baseline  costs;  these  are  the 
costs  we  may  consider  in  the  final 
designation  of  critical  habitat.  The 
analysis  looks  retrospectively  at 
baseline  impacts  incurred  since  the 
species  was  listed,  and  forecasts  both 
baseline  and  incremental  impacts  likely 


to  occur  if  we  finalize  the  proposed 
critical  habitat. 

The  DEA  provides  estimated  costs  of 
the  foreseeable  potential  economic 
impacts  of  the  proposed  critical  habitat 
designation  for  the  sturgeon  over  the 
next  20  years.  We  determined  20  years 
is  the  appropriate  period  for  analysis 
because  limited  planning  information 
was  available  for  most  activities  to 
forecast  activity  levels  for  projects 
beyond  a  20-year  timeframe.  The  DEA 
quantifies  economic  impacts  of  Alabama 
sturgeon  conservation  efforts  associated 
with  the  following  categories  of  activity: 
(1)  Potential  economic  impacts  on 
activities  that  depend  on  water 
management;  (2)  potential  economic 
impacts  on  activities  that  affect  water 
quality;  (3)  potential  economic  impacts 
on  dredging  activities;  and  (4)  potential 
impacts  on  other  activities. 

The  pre-designation  (2000  to  2008) 
impacts  associated  with  species 
conservation  activities  for  the  Alabama 
sturgeon  in  areas  proposed  as  critical 
habitat  are  approximately  $332,000, 
applying  a  3  percent  discount  rate,  and 
$367,000,  applying  a  7  percent  discount 
rate.  The  potential  post-designation 
(2009  to  2028)  baseline  impacts  (those 
estimated  to  occur  regardless  of  the 
critical  habitat  designation)  associated 
with  species  conservation  were 
estimated  at  $1.33  million  applying  a  3 
percent  discount  rate,  or  $962,000 
applying  a  7  percent  discount  rate. 
Dredging  accounted  for  80.1  percent  of 
the  potential  post-designation  baseline 
impacts  (discounted  at  7  percent), 
followed  by  water  management  (8.3 
percent),  water  quality  (7.3  percent), 
and  other  activities  (4.4  percent). 

We  expect  incremental  impacts 
attributed  to  the  proposed  critical 
habitat  designation  will  be  associated 
with  water  quality,  water  management, 
dredging,  and  other  activities.  The  DEA 
estimates  the  post-designation 
incremental  economic  impacts  for  the 
next  20  years  from  $93,800  applying  a 
3  percent  discount  rate,  or  $71,200 
applying  a  7  percent  discount  rate. 
Water  quality  accounted  for  32.9 
percent  (discounted  at  7  percent)  of 
potential  incremental  impacts,  followed 
by  water  management  (37.3  percent), 
other  activities  (19.7  percent),  and 
dredging  (10.2  percent). 

Only  the  incremental  costs  that  may 
result  from  the  designation  of  critical 
habitat,  over  and  above  the  costs 
associated  with  species  protection 
under  the  Act  more  generally,  may  be 
considered  in  evaluating  specific  areas 
for  potential  economic  exclusions  from 
critical  habitat;  therefore,  the  methods 
for  distinguishing  these  two  categories 
of  costs  is  important.  In  the  absence  of 
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critical  habitat.  Federal  agencies  must 
ensure  that  any  actions  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species — costs  associated  with  such 
actions  are  considered  baseline  costs. 
Once  an  area  is  designated  as  critical 
habitat,  proposed  actions  that  have  a 
Federal  nexus  in  this  area  also  will 
require  consultation  and  potential 
modification  to  ensure  that  the  action 
does  not  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat — costs  associated  with 
these  actions  are  considered 
incremental  costs.  Incremental 
consultation  that  takes  place  as  a  result 
of  critical  habitat  designation  may  fall 
into  one  of  three  categories:  (1) 
Additional  effort  to  address  adverse 
modification  in  a  new  consultation;  (2) 
re-initiation  of  consultation  to  address 
effects  to  critical  habitat;  and  (3) 
incremental  consultation  resulting 
entirely  from  critical  habitat  designation 
(i.e.,  where  a  proposed  action  may  affect 
unoccupied  critical  habitat).  However, 
because  no  unoccupied  habitat  is  being 
proposed  for  designation,  no 
consultations  in  category  3  are 
projected. 

As  stated  earlier,  we  are  soliciting 
data  and  comments  from  the  public  on 
the  DEA,  as  well  as  all  aspects  of  the 
proposed  rule  and  our  amended 
required  determinations.  We  may  revise 
the  proposed  rule  or  supporting 
documents  to  incorporate  or  address 
information  we  receive  during  the 
public  comment  period.  In  particular, 
we  may  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  excluding  the  area  outweigh  the 
benefits  of  including  the  area,  provided 
the  exclusions  will  not  result  in  the 
extinction  of  this  species. 

Revision  to  Proposed  Critical  Habitat 
Designation  (73  FR  30361) 

.  We  are  also  proposing  to  change  the 
first  primary  constituent  element  (PCE) 
from  its  original  description  because  we 
have  determined  that  the  original 
wording  failed  to  indicate  that  the  water 
flow  needs  of  the  species  are  relative  to 
the  season  of  the  year.  For  example, 
sturgeon  likely  need  a  higher  flow  in  the 
spring  to  successfully  spawn  than  the 
4,640  cubic  feet  per  second  (cfs)  flow 
indicated  in  the  original  PCE.  Also,  we 
have  determined  that  it  is  more 
descriptive  and  helpful  to  potential 
action  agencies  to  describe  the  habitat 
needs  of  the  species  in  relation  to  flow 
seasonality  and  how  seasonal  flows 
allow  for  maintenance  of  all  life  stages. 
Lastly,  we  have  determined  that  while 
we  believe  flows  lower  than  4,640  cfs 


may  involve  adverse  effects  to  the 
species  (and  therefore  we  will  continue 
to  recommend  consultation),  depending 
upon  other  factors,  lower  flows  may  not 
result  in  measurable  adverse  effects. 
Therefore,  focusing  on  4,640  cfs  in  the 
PCE  fails  to  account  for  the  complexity 
of  variables  that  need  to  be  analyzed  to 
determine  effects  to  the  sturgeon. 

Therefore,  we  have  decided  to  revdse 
the  proposed  PCE  as  stated  below; 

A  flow  regime  (i.e.,  the  magnitude, 
frequency,  duration,  seasonality  of  discharge 
over  time)  necessary  to  maintain  all  life 
stages  of  the  species  in  the  riverine 
environment,  including  migration,  breeding 
site  selection,  resting,  larval  development, 
and  protection  of  cool  water  refuges  (i.e., 
tributaries). 

Required  Determinations — Amended 

In  our  May  27,  2008,  proposed  rule 
(73  FR  30361),  we  indicated  that  we 
would  defer  our  determination  of 
compliance  with  several  statutes  and 
Executive  Orders  until  the  information 
concerning  potential  economic  impacts 
of  the  designation  and  potential  effects 
on  landowners  and  stakeholders  became 
available  in  the  DEA.  We  have  now 
made  use  of  the  DEA  data  in  making 
these  determinations.  In  this  document, 
we  affirm  the  information  in  our 
proposed  rule  concerning  Executive 
Order  (E.O.)  12866  (Regulatory  Planning 
and  Review),  E.O.  12630  (Takings),  E.O. 
13132  (Federalism).  E.O.  12988  (Civil 
Justice  Reform),  E.O.  13211  (Energy, 
Supply,  Distribution,  and  Use),  the 
Unfunded  Mandates  Reform  Act,  the 
Paperwork  Reduction  Act,  the  National 
Environmental  Policy  Act,  and  the 
President’s  memorandum  of  April  29, 
1994,  “Government-to-Government 
Relations  with  Native  American  Tribal 
Governments”  (59  FR  22951).  However, 
based  on  the  DEA  data,  we  revise  our 
required  determination  concerning  the 
Regulatory  Flexibility  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  Based  on  our  DEA  of  the 
proposed  designation,  we  provide  our 
analysis  below  for  determining  whether 
the  proposed  rule  would  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  ' 
Based  on  comments  we  receive,  we  may 
revise  this  determination  as  part  of  our 
final  rulemaking. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  nonprofit  organizations, 
and  small  governmental  jurisdictions 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  GFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
considered  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  designation  as  well  as  types  of 
project  modifications  that  may  result.  In 
general,  the  term  “significant  economic 
impact”  is  meant  to  apply  to  a  typical 
small  business  firm’s  business 
operations. 

To  determine  if  the  proposed 
designation  of  critical  habitat  for  the 
Alabama  sturgeon  would  affect  a 
substantial  number  of  small  entities,  we 
considered  the  number  of  small  entities 
affected  within  particular  types  of 
economic  activities,  such  as  activities 
that  depend  on  water  management, 
activities  that  affect  water  quality, 
dredging  activities,  and  other  activities 
such  as  construction  of  bridges  and 
natural  gas  pipelines.  In  order  to 
determine  whether  it  is  appropriate  for 
our  agency  to  certify  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  we  considered  each  industry  or 
category  individually.  In  estimating  the 
numbers  of  small  entities  potentially 
affected,  we  also  considered  whether 
their  activities  have  any  Federal 
involvement.  Gritical  habitat 
designation  will  not  affect  activities  that 
do  not  have  any  Federal  involvement; 
designation  of  critical  habitat  affects 
activities  conducted,  funded,  permitted, 
or  authorized  by  Federal  agencies. 

If  we  finalize  this  proposed  critical 
habitat  designation.  Federal  agencies 
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must  consult  with  us  under  section  7  of 
the  Act  if  their  activities  may  affect  • 
designated  critical  habitat. 

Consultations  to  avoid  the  destruction 
or  adverse  modification  of  critical 
habitat  would  be  incorporated  into  the 
existing  consultation  process. 

In  the  DEA,  we  evaluated  the 
potential  economic  effects  on  small 
entities  resulting  from  implementation 
of  conservation  actions  related  to  the 
proposed  designation  of  critical  habitat 
for  the  Alabama  sturgeon.  Based  on  that 
analysis,  only  small  business  entities 
that  rely  on  water  management,  water 
quality,  dredging,  or  construction  were 
identified  as  entities  that  could  be 
affected  by  the  incremental  impacts 
from  the  proposed  rule.  Impacts 
described  in  Appendix  A  of  the  DEA  are 
predominantly  as.sociated  with  pulp 
mills,  wood  pellet  manufacturing, 
residential,  commercial,  or  industrial 
development  activities,  construction 
activities,  and  dredging  activities  in 
areas  proposed  for  final  critical  habitat 
for  the  Alabama  sturgeon.  These 
impacts  would  be  expected  to  be  borne 
by  small  businesses  that  rely  on  water 
management,  water  quality,  dredging,  or 
construction.  The  average  cost  to  this 
type  of  small  business  pver  the  next 
twenty  years  is  estimated  to  range  from 
$604  to  $5,570,  discounted  at  7  percent. 
Please  refer  to  our  Draft  Economic 
Analysis  of  the  proposed  critical  habitat 
designation  for  a  more  detailed 
discussion  of  potential  economic 
impacts. 

In  summary,  we  have  considered 
whether  the  proposed  designation 
would  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  VVe  have  identified  small 
entities  that  may  be  impacted  by  the 
proposed  critical  habitat  designation. 
For  the  above  reasons  and  ba.sed  on 
currently  available  information,  we 
certify  that,  if  promulgated,  the 
proposed  designation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Therefore,  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Authors 

The  primary  authors  of  this  notice  are 
the  Alabama  Field  Office  and  Southeast 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service. 

LLst  of  Subjects  in  50  CP’R  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations, 
as  proposed  to  be  amended  at  73  FR 
30361,  May  27,  2008,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544; 16  U.S.C. 4201-4245;  Pub.  L. 99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Critical  habitat  for  Alabama 
sturgeon  [Scaphirhyncus  suttkusi)  in 
§  17.95(e),  which  was  proposed  to  be 
added  on  May  27,  2008,  at  73  FR  30373, 
is  proposed  to  be  amended  by  revising 
paragraph  (2)(i)  as  follows: 

§  17.95  Critical  habitat — fish  and  wildlife. 

*  *  ilr  ★ 

(e)  Fishes 

***** 

Alabama  sturgeon  [Scaphirhynchus 
suttkusi) 

it  -k  it  -k  it 

(2)  *  *  * 

(i)  A  flow  regime  (i.e.,  the  magnitude, 
frequency,  duration,  seasonality  of 
discharge  over  time)  necessary  to 
maintain  all  life  stages  of  the  species  in 
the  riverine  environment,  including 
migration,  breeding  site  selection, 
resting,  larval  development,  and 
protection  of  cool  water  refuges  (j.e., 
tributaries). 

***** 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated;  December  18,  2008. 

Lyle  Laverty, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  E8-30750  Filed  12-29-08;  8:45  am] 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION;  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  92  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  and 
Amendment  82  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska.  This  proposed  action 
would  remove  trawl  gear  endorsements 
on  licenses  issued  under  the  license 
limitation  program  in  specific 
management  areas  if  those  licenses  have 
not  been  used  on  vessels  that  met 
minimum  recent  landing  requirements 
using  trawl  gear.  This  proposed  action 
would  provide  exemptions  to  this 
requirement  for  licenses  that  are  used  in 
trawl  fisheries  subject  to  certain  limited 
access  privilege  programs.  This 
proposed  action  would  issue  new  area 
endorsements  for  trawl  catcher  vessel 
licenses  in  the  Aleutian  Islands  if 
minimum  recent  landing  requirements 
in  the  Aleutian  Islands  were  met.  This 
proposed  action  is  intended  to  promote 
the  goals  and  objectiv'es  of  the 
Magnuson-Stevens  F’ishery 
Conservation  and  Management  Act,  the 
Fishery  Management  Plans,  and  other 
applicable  law. 

DATES:  Comments  must  be  received  no 
later  than  February  13,  2009. 

ADDRESSES:  Send  comments  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  Attn: 
Ellen  Sebastian.  You  may  submit 
comments,  identified  by  “0648-AX14”, 
by  any  one  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  website  at 
http://www.reguIations.gov. 

•  Mail:  P.  O.  Box  21668,  Juneau,  AK 
99802. 

•  Fax:  907-586-7557. 

•  Hand  delivery  to  the  Federal 
Building;  709  West  9th  Street,  Room 
420A,  Juneau,  AK. 

All  comments  received  are  a  part  of 
the  public  record  and  will  generally  be 
posted  to  http://www.regulations.gov 
without  change.  All  Personal  Identifying 
Information  (e.g.,  name,  address) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

NMFS  will  accept  anonymous 
comments  (enter  N/A  in  required  fields 
if  you  wish  to  remain  anonymous). 
Attachments  to  electronic  comments 
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will  be  accepted  in  Microsoft  Word, 
Excel,  WordPerfect,  or  Adobe  portable 
document  file  (pdf)  formats  only. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  rule  may 
be  submitted  to  NMFS  at  the  above 
address,  and  by  email  to 
David  Rostker@onib.eop.gov  or  fax  to 
202-395-7285. 

Copies  of  Amendments  92  and  82,  the 
Environmental  Assessment  (EA), 
Regulatory  Impact  Review  (RIR),  and  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  for  this  action  are  available  from 
the  NMFS  Alaska  Region  at  the  address 
above  or  from  the  Alaska  Region  website 
at  http://www.alaskafisheries.noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background  on  the  License  Limitation 
Program 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  and 
the  Gulf  of  Alaska  (GOA)  under  the 
Fishery  Management  Plan  (FMPs)  for 
groundfish  in  the  respective  areas.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared,  and  NMFS 
approved,  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.].  Regulations 
implementing  the  FMPS  appear  at  50 
CFR  part  679.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  part  600. 

The  Council  and  NMFS  have  long 
sought  to  control  the  amount  of  fishing 
in  the  North  Pacific  Ocean  to  ensure 
that  fisheries  are  conservatively 
managed  and  do  not  exceed  established 
biological  thresholds.  One  of  the 
measures  used  by  the  Council  and 
NMFS  is  the  license  limitation  program 
(LLP)  which  limits  access  to  the 
groundfish,  crab,  and  scallop  fisheries 
in  the  BSAI  and  GOA.  The  LLP  is 
intended  to  limit  entry  into  federally 
managed  fisheries.  For  groundfish,  the 
LLP  requires  that  persons  hold  and 
assign  a  license  to  each  vessel  that  is 
used  to  fish  in  federally  managed 
fisheries,  with  some  limited 
exemptions.  The  Council  initially 
envisioned  the  LLP  as  an  early  step  in 
a  long-term  plan  to  establish  a 
comprehensive  rationalization  program 
for  groundfish  in  the  North  Pacific  that 
would  ultimately  assign  tradable  quotas 
to  fishery  participants  that  would 
provide  them  an  exclusive  access 
privilege  to  groundfish  resources.  These 


exclusive  access  programs  are  more 
commonly  known  as  limited  access 
privilege  programs  (LAPPs). 

The  LLP  for  groundfish  fisheries  was 
recommended  by  the  Council  as 
Amendments  39  and  41  to  the  BSAI  and 
GOA  groundfish  FMPs,  respectively. 

The  Council  adopted  the  LLP  for 
groundfish  in  June  1995,  and  NMFS 
approved  Amendments  39  and  41  on 
September  12,  1997.  NMFS  published  a 
final  rule  to  implement  the  LLP  on 
October  1,  1998  (63  FR  52642);  and  LLP 
licenses  were  required  for  federal 
groundfish  fisheries  beginning  on 
January  1,  2000.  The  preamble  to  the 
final  rule  implementing  the  groundfish 
LLP  and  the  EA/RIR/IRFA  prepared  for 
this  proposed  action  describe  the 
rationale  and  specific  provisions  of  the 
LLP  in  greater  detail  (see  ADDRESSES) 
and  are  not  repeated  here.  The  key 
components  of  the  LLP  are  briefly 
summarized  below. 

The  LLP  for  groundfish  established 
specific  criteria  that  must  be  met  to 
allow  a  person  to  use  a  vessel  to 
directed  fish  in  most  federally  managed 
groundfish  fisheries.  An  LLP  license 
must  be  assigned  to  each  vessel  that  is 
used  to  participate  in  directed  fishing 
for  most  federally  managed  groundfish 
species.  The  term  directed  fishing  and 
the  .specific  groundfish  species  for 
which  an  LLP  license  is  required  are 
defined  in  regulations  at§  679.2.  An 
exception  to  the  requirement  that  an 
LLP  license  must  be  assigned  to  a  vessel 
applies  if  the  vessel  is:  less  than  26  feet 
length  overall  (LOA)  in  the  GOA;  less 
than  32  feet  LOA  and  fishing  in  the 
BSAI;  or  using  jig  gear  in  the  BSAI  if  the 
vessel  is  less  than  60  feet  LOA  and 
deploys  no  more  than  five  jigging 
machines. 

Under  the  LLP,  NMFS  issued  licenses 
that  (1)  endorse  fishing  activities  in 
specific  regulatory  areas  in  the  BSAI 
and  GOA;  (2)  restrict  the  length  of  the 
vessel  on  which  the  LLP  license  may  be 
used;  (3)  designate  the  fishing  gear  that 
may  be  used  on  the  vessel  (i.e.,  trawl  or 
non-trawl ‘gear  designations);  (4) 
designate  the  type  of  vessel  operation 
permitted  (i.e.,  LLP  licenses  designate 
whether  the  vessel  to  which  the  LLP  is 
assigned  may  operate  as  a  catcher  vessel 
or  as  a  catcher/processor);  and  (5)  are 
issued  so  that  the  endorsements  for 
specific  regulatory  areas,  gear 
designations,  or  vessel  operational  types 
are  non-severable  from  the  LLP  license 
(i.e.,  once  an  LLP  license  is  issued,  the 
components  of  the  LLP  license  cannot 
be  transferred  independently).  By 
creating  LLP  licenses  with  these 
characteristics,  the  Council  and  NMFS 
limited  the  ability  of  a  person  to  assign 
an  LLP  license  that  was  derived  from 


the  historic  landing  activity  of  a  vessel 
in  one  area,  using  a  specific  fishing  gear, 
or  operational  type  to  be  used  in  other 
areas,  with  other  gears,  or  for  other 
operational  types  in  a  manner  that  could 
expand  fishing  capacity.  The  preamble 
to  the  final  rule  implementing  the 
groundfish  LLP  provides  a  more 
detailed  explanation  of  the  rationale  for 
specific  provisions  in  the  LLP  (October 
1,  1998;  63  FR  52642). 

When  the  Council  initially  . 
recommended  the  LLP,  the  Council 
intended  that  NMFS  determine  whether 
a  vessel  met  a  minimum  number  Of 
landings  to  qualify  the  owner  of  that 
vessel  to  receive  an  LLP  license  with  a 
specific  gear,  area,  and  operational  type 
endorsement.  However,  the  regulations 
that  implemented  the  LLP  used  the 
phrase  “documented  harvest”  instead  of 
“landing.”  NMFS  asse'rted  that  the 
phrase  documented  harvest  was 
synonymous  with  the  phrase  landing, 
and  that  the  phrase  documented  harvest 
provided  additional  clarity  to  the  public 
that  the  phrase  landing  did  not.  NMFS’ 
assertion  that  these  two  phrases  were 
synonymous  was  subsequently 
challenged  in  court  [Trojan  Partnership 
V.  Gutierrez,  425  F.  3d  620  (9th  Cir. 
2005).  The  Court  held  that  these  phrases 
were  not  synonymous. 

To  be  consistent  with  Council  intent 
when  originally  implementing  the  LLP, 
as  well  as  the  specific  criteria 
recommended  by  the  Council  for  this 
proposed  action,  this  action  proposes  to 
use  landings,  and  not  documented 
harvest  as  the  basis  for  determining 
whether  an  LLP  license  holder  will  meet 
the  proposed  regulatory  requirements. 

The  regulatory  areas  for  which  LLP 
licenses  were  issued  included  the 
Bering  Sea  (BS),  Aleutian  Islands  (AI), 
Southeast  Outside  District  (SEO), 

Central  Gulf  of  Alaska  (CG),  or  Western 
Gulf  of  Alaska  (WG).  The  documented 
harvest  requirements  necessary  to 
receive  an  LLP  license  endorsed  for  a 
specific  area  differed  depending  on  the 
size  of  the  vessel  and  the  operational 
type  of  the  vessel.  As  an  example,  for  a 
vessel  owner  to  receive  an  endorsement 
for  trawl  gear  in  the  CG  with  a  catcher/ 
processor  designation,  a  vessel  must 
have  met  the  minimum  documented 
harvest  requirements  in  the  CG  using 
trawl  gear  and  must  have  caught  and 
processed  those  documented  harvests 
onboard  the  vessel.  NMFS  did  not  issue 
any  LLP  licenses  with  a  trawl 
endorsement  in  SEO  because  trawl  gear 
is  prohibited  in  SEO.  Therefore,  this 
proposed  action  would  not  apply  to  the 
SEO  management  area.  In  2000,  NMFS 
issued  groundfish  LLP  licenses  with  the 
appropriate  regulatory  area 
endorsements,  gear,  vessel  length,  and 
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vessel  operational  type  designations 
based  on  the  documented  harvests  of 
vessels.  NMFS  issued  over  300  LLP 
licenses  endorsed  for  trawl  gear  for  use 
in  the  BSAI  and  GOA.  In  many  cases 
trawl  LLP  licenses  were  endorsed  for 
multiple  regulatory  areas  (e.g.,  WG,  GG, 
and  BS)  if  a  vessel  met  the  minimum 
number  of  documented  harvests  in  more 
than  one  area.  Additionally,  a  number  of 
trawl  LLP  licenses  were  also  designated 
for  both  trawl  and  non-trawl  gear  (i.e., 
hook-and-line,  pot,  or  jig  gear)  in  cases 
where  the  vessel  met  the  documented 
harvests  requirements  using  both  trawl 
and  non-trawl  gear. 

After  LLP  licenses  were  initially 
issued  in  2000,  NMFS  became  aware 
from  public  testimony  and  a  review  of 
landings  data  that  a  substantial  number 
of  trawl  endorsed  LLP  licenses  were  not 
being  used  for  fishing  in  some,  or  all,  of 
the  regulatory  areas  for  which  they  were 
endorsed.  Changes  in  the  economic 
viability  of  some  fishing  operations, 
changes  in  fishery  management 
regulations,  or  consolidation  of  fishery 
operations  are  likely  factors  affecting  the 
number  of  LLP  licenses  that  were 
actively  used  by  vessels.  LLP  licenses 
that  are  valid  but  are  not  currently  being 
used  on  a  vessel  are  commonly  known 
as  “latent”  LLP  licenses. 

Beginning  in  early  2007,  the  Council 
began  reviewing  the  use  of  trawl- 
endorsed  LLP  licenses.  This  review  was 
initiated  primarily  at  the  reque.st  of 
active  trawl  fishery  participants  who 
were  concerned  that  latent  trawl- 
endorsed  LLP  licenses  could  become 
active  in  the  future  and  adversely  affect 
their  fishing  operations.  Additional 
effort  by  trawl  vessels  could  increase 
competition,  result  in  overcapacity  in 
tbe  fishery,  and  potentially  make 
management  of  the  fisheries  more 
difficult  if  effort  in  the  fishery  made  it 
more  difficult  for  NMFS  to  close 
fisheries  in  a  timely  manner,  thereby 
exceeding  the  TAG  fbr  a  fishery.  During 
the  process  of  this  review,  the  Council 
also  received  input  from  the  public 
requesting  modification  to  the  LLP  to 
meet  unique  conditions  in  the  AI  area 
that  limit  the  ability  of  catcher  vessels 
to  harvest,  and  specific  Al  area 
communities  to  process,  federally 
managed  groundfish.  In  April  2008, 
after  more  than  a  year  of  review  and 
extensive  public  comment,  the  Council 
recommended  modifications  to  the  LLP 
to  revise  eligibility  criteria  for  trawl 
endorsements  on  LLP  licenses. 

Proposed  Action 

This  proposed  rule  would  implement 
two  different  actions.  First,  this 
proposed  rule  would  remove  certain 
trawl  regulatory  area  endorsements  on 


latent  LLP  licenses.  With  two 
exceptions,  a  trawl  endorsement  for  a 
specific  regulatory  area  would  be 
removed  from  an  LLP  license  that  has 
been  assigned  to  a  vessel  that  has  not 
made  a  minimum  of  two  landings  using 
trawl  gear  in  a  specific  regulatory  area 
during  the  period  2000  through  2006. 

One  exemption  would  allow  a  person 
to  maintain  a  trawl  endorsement  on  an 
LLP  license  for  both  the  CG  and  the  WG 
provided  that  the  LLP  license  had  been 
used  on  a  vessel  that  made  at  least  20 
landings  using  trawl  gear  in  either  the 
CG  or  WG  from  2005  through  2007.  The 
second  exemption  would  allow 
retention  of  a  trawl  endorsement  in  a 
specific  regulatory  area  if  that  area 
endorsement  is  required  for  continued 
participation  in  one  of  three  LAPPs:  the 
American  Fisheries  Act  (AFA);  the 
Amendment  80  Program;  or  the  CG 
Rockfish.  Under  this  exemption,  NMFS 
would  not  remove  trawl  endorsements 
in  the  BS  or  AI  regulatory  areas  from 
LLP  licenses  that  are  assigned  for  use  in 
the  AFA  or  Amendment  80  LAPP,  and 
NMFS  would  not  remove  trawl 
endorsements  in  the  CG  regulatory  area 
from  LLP  licenses  assigned  for  use  in 
the  CG  Rockfish  Program  LAPP. 

Only  LLP  licenses  used  in  fisheries 
managed  under  these  three  LAPPs 
would  be  affected  by  this  exemption, 
because  fisheries  managed  under  other 
LAPPs  in  the  North  Pacific  (e.g.,  BSAI 
crab  and  BSAI  halibut  and  sablefish) 
may  not  be  fished  by  vessels  using  trawl 
gear;  therefore  this  action  would  not 
affect  those  fisheries. 

The  second  action  under  this 
proposed  rule  would  issue  new  trawl  AI 
area  endorsements  for  catcher  vessel 
operations  for  use  in  the  Aleutian 
Islands  Subarea.  Under  this  proposed 
action,  NMFS  would  issue  AI  trawl 
endorsements  to  (1)  non- AFA  catcher 
vessels  less  than  60  feet  in  LOA,  if  those 
vessels  have  made  at  least  500  metric 
tons  (mt)  of  landings  of  Pacific  cod  in 
State  of  Alaska  (State)  waters  adjacent  to 
the  Aleutian  Islands  Subarea  during 
2000  through  2006;  and  (2)  non-AFA 
catcher  vessels  equal  to  or  greater  than 
60  feet  LOA  if  those  vessels  have  made 
at  least  one  landing  in  State  waters 
during  the  Federal  groundfish  sea.son  in 
the  Aleutian  Islands  Subarea  and  have 
made  at  least  1,000  mt  of  Pacific  cod 
landings  in  the  BSAI  during  2000 
through  2006.  The  rationale  and  effects 
of  these  two  proposed  actions  are 
described  in  detail  in  the  following 
sections. 


Action  1 :  Removing  Latent  Trawl  LLP 
Licenses 

Use  of  Trawl  LLP  Endorsements 

Latent  LLP  licenses  are  inactive,  but 
not  invalid.  Since  the  issuance  of  LLP 
licenses  in  2000,  substantially  fewer 
LLP  licenses  endorsed  for  trawl  fisheries 
have  been  used  onboard  vessels  than 
were  originally  issued.  The  EA/RIR/ 
IRFA  prepared  for  this  proposed  action 
describes  in  detail  the  reasons  that  a 
substantial  proportion  of  trawl  endorsed 
LLP  licenses  have  been  latent  since  their 
issuance  (see  ADDRESSES).  Factors 
leading  to  more  limited  participation  in 
trawl  fisheries,  and  latent  LLP  licenses, 
include  the  changes  in  fishery 
management  programs  over  the  past 
decade  that  established  several  LAPPs, 
changes  in  fishing  capacity  relative  to 
the  total  allowable  catch,  and 
regulations  implemented  to  protect 
Steller  sea  lions  (Eumetopias  jubatus). 
Possible  incentives  for  latent  LLP 
license  holders  to  re-enter  the  fisheries 
include  shorter  fishing  seasons  and 
diminished  opportunities  in  other 
fisheries.  As  reflected  in  Section  2. 2. 2.1 
of  the  EA/RIR/IRFA,  Pacific  cod  fishery 
seasons  have  been  shortening  over  the 
last  several  years.  Diminished  season 
lengths  restrict  fishing  opportunities  for 
those  permit  holders  who  depend  on  the 
fishery.  The  Council  was  concerned  that 
as  other  management  measures  are 
implemented,  latent  LLP  holders  could 
gravitate  toward  open  fisheries  such  as 
the  BSAI  Pacific  cod  trawl  fishery.  The 
result  could  be  tbe  economic  dislocation 
for  those  trawl  LLP  holders  dependent 
on  the  fishery.  Potentially,  an  increase 
in  effort  in  groundfish  fisheries  that  are 
currently  fully  utilized,  such  as  Pacific 
cod,  could  increase  the  risk  of 
harvesters  exceeding  TAG  before  NMFS 
could  close  the  fisheries.  Additionally, 
it  is  possible  that  harvesters  reentering 
trawl  fisheries  may  not  have  as  much 
familiarity  with  specific  fishery 
techniques  or  areas  as  current 
participants.  These  newer  participants 
could  fish  in  ways  that  would  increase 
overall  bycatch  relative  to  the  current 
and  more  experienced  trawl  vessel 
operators. 

One  of  the  factors  contributing  to 
latent  trawl  LLP  licenses  is  NMFS’ 
implementation  of  three  LAPPs  in  the 
past  decade  that  assign  transferrable 
exclusive  harvest  privileges  to 
participants  in  trawl  fisheries.  LLP 
licen.ses  with  specific  gear  and  area 
endorsements  are  required  to  continue 
to  participate  in  each  of  the.se  three 
LAPPS. 

The  AFA  was  passed  by  Congress  in 
1998  and  defined  specific  vessels 
eligible  to  participate  in  the  directed 
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pollock  fisheries  in  the  BSAI  using 
catcher/processors  and  catcher  vessels. 
AFA  catcher/processors  have  received 
an  allocation  of  pollock  for  harvest  and 
have  established  a  private  contractual 
relationship  to  manage  this  allocation 
under  a  cooperative.  Under  the  AFA, 
catcher  vessels  are  allowed  to  form 
cooperatives  in  conjunction  with  the 
processor  associated  with  that  vessel 
and  that  cooperative  may  receive  a 
permit  from  NMFS  for  an  exclusive 
harvest  privilege.  The  cooperative 
manages  these  exclusive  harvest 
privileges  on  behalf  of  its  members 
according  to  private  contractual 
arrangements  established  by  its 
members.  Regulations  that  implement 
the  AFA  require  that  any  AFA  vessel 
that  is  directed  fishing  for  pollock  must 
be  designated  on  an  LLP  license  that 
was  originally  derived  from  the  harvest 
activities  of  an  AFA  vessel  (see 
regulations  at  50  CFR  679.4(k)(10)),  and 
any  AFA  vessel  that  is  a  member  of  a 
catcher  vessel  cooperative  must  have  an 
LLP  license  with  a  BS  or  AI  regulatory 
area  trawl  endorsement  in  order  to 
continue  to  receive  the  benefit  of  the 
cooperative,  even  if  that  vessel  is  not 
actively  fishing  (see  regulations  at  50 
CFR  679.4(l)(6Kii)(D)).  If  the  BS  or  AI 
endorsement  on  an  LLP  license  assigned 
to  an  AFA  vessel  were  removed,  an  AFA 
vessel  would  be  effectively  precluded 
from  continuing  to  participate  in  the 
AFA. 

In  2006,  NMFS  implemented  the  CG 
Rockfish  Program  that  assigns  a  specific 
amount  of  quota  share  (QS)  to  LLP 
licenses.  The  LLP  licenses  were  derived 
from  trawl  catcher  vessel  and  trawl 
catcher/processor  vessels  active  in  the 
CG  directed  rockfish  fisheries  from  1996 
through  2002  (November  20,  2006;  71 
FR  67210).  Only  persons -holding  QS 
and  the  associated  CG  endorsed  trawl 
LLP  license  are  eligible  to  fish  in 
specific  CG  rockfish  fisheries  (see 
regulations  at  50  CFR  679.4(k)(ll)).  If 
the  CG  endorsement  on  an  LLP  license 
were  removed,  that  QS  holder  would  be 
effectively  precluded  from  continuing  to 
participate  in  the  CG  Rockfish  Program. 

Finally,  in  2007,  NMFS  implemented 
Amendment  80  to  the  BSAI  groundfish 
FMP  (September  14,  2007;  72  FR 
52668).  Amendment  80  assigns  a 
portion  of  the  TAG  for  harvest  by 
eligible  non-AFA  trawl  catcher/ 
processor  vessels  (Amendment  80 
vessels)  for  many  of  the  non-pollock 
groundfish  fisheries  in  the  BSAI.  Under 
the  Amendment  80  Program,  an  eligible 
Amendment  80  vessel  may  choose  to 
join  a  cooperative  and  that  cooperative 
will  receive  a  permit  from  NMFS  for  an 
exclusive  harvest  privilege  for  a  portion 
of  the  non-pollock  groundfish  TAG  in 


the  BSAI,  and  an  exclusive  limit  on 
bycatch  of  halibut  and  crab  prohibited 
species  catch  (PSC)  associated  with 
those  fisheries.  Alternatively,  eligible 
Amendment  80  vessels  can  forego 
participation  in  a  cooperative  and 
continue  fishing  with  other  non- 
cooperative  vessels  in  a  limited  access 
fishery.  Regardless,  eligible  Amendment 
80  vessels  must  be  designated  on  an  LLP 
license  endorsed  for  the  BS  or  AI  in 
order  to  participate  in  the  limited  access 
fishery  or  in  a  cooperative,  even  if  that 
vessel  is  not  actively  fishing  (see 
regulations  at  50  GFR  679.7(o)(2)).  As 
with  the  AFA,  if  the  BS  or  AI 
endorsement  on  an  LLP  license  assigned 
to  an  Amendment  80  vessel  were 
removed,  that  vessel  would  be 
effectively  precluded  from  continuing  to 
participate  in  the  Amendment  80 
Program. 

Because  LAPPs  assign  fishery 
participants  exclusive  harvest  privileges 
and  provide  them  with  the  ability  to 
coordinate  with  other  fishery 
participants  in  a  cooperative,  vessel 
operators  are  no  longer  forced  to  “race 
for  fish”  in  an  effort  to  harvest  fish 
faster  than  their  competitors.  Under 
these  conditions,  vessel  operators  that 
used  specific  vessels  may  find  that  it  is 
no  longer  economically  efficient  to  race 
for  fish  when  fishery  resources  may  be 
rationally  apportioned  among 
harvesters.  Harvesters  may  choose  to 
consolidate  fishing  operations  and  tie 
up  vessels,  reassign  them  to  other 
fisheries,  or  use  them  for  fishery  support 
services  such  as  tenders  or  supply 
vessels.  In  turn,  this  consolidation  of 
fishery  operations  means  that  fewer 
vessels  are  active  in  the  fisheries,  and 
fewer  LLP  licenses  are  assigned  to  these 
active  vessels.  The  EA/RIR/IRFA 
prepared  for  this  action  notes  that  a 
substantial  number  of  the  LLP  licenses 
that  have  been  assigned  to  AFA  vessels 
have  not  been  used  on  AFA  vessels 
during  the  period  from  2000  through 
2006  in  the  BSAI  or  GOA  due  to  the 
consolidation  of  fishing  operations 
encouraged  by  the  AFA. 

A  second  possible  reason  that  LLP 
licenses  are  latent  may  be  due  to 
changes  in  trawl  fishing  capacity 
relative  to  the  total  allowable  catch 
(TAG)  in  various  BSAI  and  GOA 
groundfish  fisheries.  The  increase  in 
fishing  capacity  relative  to  the  TAG  is 
described  in  the  EA/RIR/IRFA  prepared 
for  this  action  (see  ADDRESSES).  During 
the  development  of  this  proposed 
action,  public  testimony  to  the  Gouncil 
indicated  that  some  harvesters  who 
were  not  primarily  active  in  the 
groundfish  trawl  fishery  have  chosen 
not  to  continue  participating  in  trawl 
fisheries  diie  to  the  high  costs  of 


participation  and  the  highly  competitive 
nature  of  the  trawl  fisheries.  Public 
testimony  also  indicated  that  if  the  TAG 
or  exvessel  value  of  species  commonly 
taken  by  trawl  gear  increased  relative  to 
current  levels,  harvesters  that  have  not 
been  active  recently  in  trawl  fisheries, 
could  assign  their  LLP  licenses  to 
vessels  and  begin  trawling.  Any  such 
increases  in  harvesting  capacity  could 
cause  economic  dislocation  and 
hardship  for  those  LLP  license  holders 
currently  participating  in,  and 
depending  upon,  the  trawl  groundfish 
fisheries. 

The  third  primary  reason  for  more 
limited  use  of  trawl  LLP  licenses  is  due 
to  changes  in  fishery  management  to 
mitigate  the  potential  effects  of  trawl 
fisheries  on  the  western  stock  of  Steller 
sea  lions,  which  is  listed  as  endangered 
under  the  Endangered  Species  Act. 

Since  2000,  NMFS  has  implemented 
various  management  measures  that  limit 
trawling  in  specific  areas  near  Steller 
sea  lion  rookeries  and  haulouts,  and 
modified  the  seasonal  apportionments 
of  the  TAGs  for  pollock.  Pacific  cod,  and 
Atka  mackerel.  The  changes  in  fishery 
management  to  address  Steller  sea  lion 
concerns  is  addressed  in  greater  detail 
in  the  EA/RIR/IRFA  prepared  for  this 
action  (see  ADDRESSES).  These  changes 
have  limited  opportunities  for  trawling 
in  some  areas  and  for  some  species, 
reducing  the  incentive  for  some 
participants  to  continue  fishing  using 
trawl  gear. 

Rationale  for  Removing  Latent  Trawl 
LLP  Endorsements 

The  Gouncil  recommended  removing 
latent  trawl  LLP  endorsements  to  reduce 
the  risk  that  in  the  future  vessel 
operators  could  assign  latent  LLP 
licenses  to  trawl  vessels,  effectively 
reactivating  those  licenses  and  thereby 
increasing  the  amount  of  trawl  effort  in 
the  groundfish  fisheries.  This  additional 
effort  could  increase  harvest  rate  in  the 
trawl  fishery,  and  adversely  affect 
currently  active  participants  by 
increasing  competition,  diluting  their 
potential  gross  revenues,  and  creating 
incentives  for  harvesters  to  race  for  fish 
in  a  potentially  wasteful  manner.  This 
action  would  effectively  remove  the 
potential  for  new  effort  in  the  fishery 
beyond  currently  active  participants  as 
defined  by  this  proposed  action,  and 
provide  .some  assurance  to  current 
participants  that  their  fishing  operations 
would  not  be  disrupted. 

The  Council  considered  a  range  of 
options  and  alternatives  to  determine 
tbe  minimum  number  of  landings 
required  for  a  trawl  LLP  endorsement  to 
remain  valid.  The  Gouncil  considered 
alternatives  that  would  have  required 
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one  or  two  landings  during  2000 
through  2006,  and  options  to  apply  this 
landing  requirement  to  specific 
regulatory  areas,  or  to  apply  the  landing 
requirements  to  the  GOA  and  BSAI.  The 
range  of  years  was  selected  by  the 
Council  based  on  the  first  year  that  the 
LLP  was  effective  (2000),  and  the  year 
that  represented  the  most  recent 
participation  in  the  trawl  fisheries, 

2006.  The  Council  considered  but  chose 
not  to  extend  the  landing  requirements 
to  2007  based  on  concerns  that  choosing 
2007  could  have  encouraged  some 
participants  to  use  their  trawl  LLP 
licenses  to  fish  in  2007  with  the  sole 
intent  of  meeting  qualification 
requirements,  which  would  adversely 
affect  current  fishery  participants  and 
frustrate  the  intent  of  the  action  to 


reduce  the  number  of  latent  LLP 
licenses.  The  Council  believed 
including  2007  would  risk  including 
persons  whose  fishing  was  primarily 
speculative.  The  Council  balanced  more 
recent  participation,  including  2007 
fishery  participation,  against 
considerations  of  economic  dependence 
and  historical  fishing  practices  and 
decided  to  not  include  2007  as  an 
eligible  year. 

After  a  review  of  groundfish  catch 
history  and  public  testimony,  the 
Council  determined  that  two  landings 
during  the  seven  year  period  from  2000 
through  2006  represented  a  minimal, 
but  sufficient,  amount  of  participation 
in  the  trawl  fisheries  to  indicate  some 
level  of  dependence  on  trawl  fishing. 
The  Council  recommended  that  this 


landing  requirement  be  applicable  to  . 
each  regulatory  area  so  that 
endorsements  would  be  removed  only 
for  those  regulatory  areas  where 
minimum  landing  requirements  were 
not  met.  Therefore,  LLP  licenses  that 
were  active  in  more  than  one  regulatory 
area  might  meet  the  minimum  landing 
requirements  in  one  area  but  not 
another.  The  Council  recommended  this 
action  to  best  accomplish  the  goals  of 
removing  latent  LLP  licenses  because 
the  greatest  number  of  LLP  licenses 
would  be  removed  under  this  action. 
Table  1  summarizes  data  presented  in 
the  EA/RIR/IRFA  prepared  for  this 
action  (see  ADDRESSES]  which  describes 
the  percentage  of  LLP  licenses  that  have 
been  used  in  the  specific  regulatory 
areas  for  which  they  are  endorsed. 


Table  1.  Number  of  LLP  Licenses  with  Trawl  Endorsements  with  Landings  in  a  Regulatory  Area  (2000 

THROUGH  2006) 


Regulatory 

area 

Operational  type 

1 

Number  of  LLP 
!  licenses  en¬ 
dorsed  in  each 

1  regulatory  area 

Estimated  num¬ 
ber  of  LLP  li¬ 
censes  with  at 
least  two  land¬ 
ings  in  the  regu¬ 
latory  area  from 
2000  through 
2006 

Al 

Catcher  Vessel 

!  48 

23 

Catcher/Processor 

1  54 

17 

BS 

Catcher  Vessel 

r  148 

111 

* 

Catcher/Processor 

I  62 

43 

CG 

Catcher  Vessel 

I'  176 

80 

,  Catcher/Processor 

;  27 

14 

WG 

Catcher  Vessel 

i  160 

65 

_ 1 

Catcher/Processor 

i  26 

i _ 

19 

Determining  the  Number  of  Landings 
Assigned  to  an  LLP  License 

Beginning  in  2002,  NMFS  required 
that  an  LLP  license,  designate  a  specific 
vessel  on  which  it  was  being  used.  This 
requirement  allowed  NMFS  to  assign 
landings  to  a  specific  LLP  licen.se 
without  having  to  make  any 
assumptions  about  the  specific  vessel  to 
which  the  LLP  license  was  assigned.  If 
an  LLP  license  is  not  assigned  a 
sufficient  number  of  landings  in  a 
specific  regulatory  area,  then  that  trawl 
endorsement  on  that  LLP  license  in  that 
regulatory  area  would  be  extinguished. 
NMFS  can  verify  use  of  an  LLP  license 
on  a  specific  vessel.  When  combined 
with  landings  records,  NMFS  can 
determine  how  many  landings  may  be 
assigned  to  a  specific  LLP  license  during 
a  specific  frame. 

However,  during  the  first  two  years  of 
the  LLP,  2000  and  2001,  NMFS  did  not 
track  the  use  of  LLP  licenses  on  specific 
vessels.  Although  LLP  licenses  were 
required  to  be  onboard  vessels,  there  is 
no  independent  data  source  to  verify 


specific  LLP  licenses  used  on  specific 
vessels.  NMFS  therefore  proposes  to 
assume  that  the  vessel  that  had  the 
eligible  landings  for  the  original  LLP 
license  (i.e.,  the  original  qualifying 
vessel)  used  the  LLP  license  during  all 
of  2000  and  2001,  unless  an  LLP  licen.se 
holder  provides  a  clear  and 
unambiguous  contract  or  other  written 
documentation  to  prove  this  assumption 
is  incorrect.  This  assumption  offers  an 
LLP  holder  the  opportunity  to  challenge 
NMFS’  official  record,  but  limits  the 
ability  to  rebut  this  assumption  based 
merely  on  oral  testimony  or 
recollection.  NMFS  has  used  this 
assumption  in  other  management 
programs  to  assign  landings  to  specific 
LLP  licenses,  most  recently  in  the  CG 
Rockfish  Program. 

If  a  vessel  was  designated  on  more 
than  one  LLP  license,  NMFS  would 
assign  the  credit  for  that  landing  to  any 
LLP  licenses  assigned  to,  or  “stacked,” 
on  that  vessel  at  that  time.  Effectively, 
NMFS  could  credit  a  single  landing  to 
more  than  one  LLP  license.  This 


provision  would  ensure  that  in  those 
cases  in  which  more  than  one  LLP 
license  with  a  specific  area  endorsement 
was  assigned  to  a  vessel  that  made  a 
landing,  all  LLP  licenses  assigned  to 
that  vessel  would  be  credited  with  the 
landing.  Because  NMFS,  and  in  many 
cases  vessel  owners  and  operators,  did 
not  specify  how  specific  landings 
should  be  assigned  to  multiple  LLP 
licenses  assigned  to  a  vessel  at  the  time 
a  landing  was  made,  this  provision 
would  resolve  any  disputes  that  may 
arise  about  the  assignment  of  specific 
landings  by  crediting  all  LLP  licenses 
used  on  that  vessel  when  a  landing  was 
made.  A  review  of  the  landings  data 
indicates  that  during  the  2000  through 
2006  a  total  of  38  LLP  licenses  were 
stacked  on  19  vessels  (i.e.,  each  of  the 
19  vessels  was  assigned  two  LLP 
licenses).  Section  2.7.3  of  the  EA/RIR/ 
IRFA  prepared  to  support  this  action 
indicates  that  crediting  each  of  these 
LLP  licenses  with  landings  would  not 
be  expected  to  increase  the  number  of 
LLP  licenses  that  met  the  landings 
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requirements  (see  ADDRESSES)  if  those 
LLP  licenses  were  not  credited  with  the 
landings.  In  addition,  apportioning  a 
landing  between  two  LLP  licenses 
would  require  developing  detailed  rules 
governing  that  apportionment  that  could 
unnecessarily  complicate 
implementation  and  require  a  decision 
making  process  that  would  be  subject  to 
appeal. 

Exemptions  from  the  Minimum  Landing 
Requirements 

Exemption  1 :  LLP  Licenses  used  on 
Vessels  Active  in  the  GOA. 

As  noted  earlier,  the  Council 
recommended  retaining  a  trawl 
endorsement  on  a  catcher  vessel  LLP 
license  in  a  regulatory  area  in  the  GOA 
(i.e.,  the  CG  or  WG),  if  the  LLP  license 
were  assigned  to  a  vessel  that  made 
more  than  20  landings  in  at  least  one  of 
the  regulatory  areas  of  the  GOA  from 
2005  through  2007.  The  Council 
intended  this  proposed  exemption  to 
provide  catcher  vessel  LLP  license 
holders  who  have  demonstrated  a 
substantial  and  recent  dependence  in 
the  GOA  to  be  able  to  continue  to  hold 
an  endorsement  in  both  the  CG  and  WG. 
Furthermore,  the  option  was  proposed 
in  part  to  allow  active  participants  in 
the  CG  to  keep  their  WG  endorsements 
because  several  of  the  TACs  for  several 
groundfish  species  in  the  Western  GOA 
have  not  been  fully  harvested  in  recent 
years.  The  Council  reviewed  a  range  of 
alternative  minimum  landing 
requirements  including  40,  30  and  20 
landings  before  recommending  a 
minimum  of  20  landings  to  qualify  for 
this  exemption.  The  Council’s 
recommendation  was  based  on  .several 
factors.  First,  public  testimony  by  trawl 
participants  in  the  GOA 
overwhelmingly  supported  allowing  a 
limited  number  of  participants  who 
have  been  active  in  trawl  fisheries  in  the 
GOA  to  continue  to  retain  their  trawl 
endorsements  in  the  CG  and  WG  even 
if  the  LLP  license  holders  did  not  meet 
the  landings  requirements  in  one  of 
those  regulatory  areas.  Second,  the 
Council  reviewed  the  number  of 
potentially  qualifying  LLP  licenses  and 
determined  that  requiring  a  minimum  of 
20  landings  would  allow  LLP  licenses 
held  by  participants  who  are  active  in 
GOA  trawl  fisheries  in  the  GOA  to 
qualify  for  this  exemption. 

NMFS  data  show  that  under  a  40 
landings  requirement,  no  LLP  licenses 
would  have  qualified  for  the  exemption 
in  the  CG  and  only  three  LLP  licenses 
would  qualify  in  the  WG,  which  would 
be  inconsistent  with  the  intent  of  the 
action  to  allow  certain  additional  LLP 
licenses  holders  to  retain  their  trawl 


endorsements.  Under  the  30  landings 
requirement  two  LLP  licenses  would 
have  qualified  for  the  exemption  in  the 
CG  and  nine  LLP  licenses  in  the  WG. 
Trawl  fishery  participants  testified  to 
the  Council  that  requiring  a  minimum  of 
30  landings  would  adversely  affect  a 
number  of  participants  with  extensive 
fishing  activity  in  the  GOA  more  than  a 
20  landings  requirement.  GOA  trawl 
participants  presented  data  to  the 
Council,  subsequently  verified  by 
NMFS,  that  a  number  of  LLP  license 
holders  who  had  a  clear  dependence  on 
a  variety  of  GOA  groundfish  fisheries 
and  who  had  been  active  in  the  WG  or 
CG  would  be  excluded  under  a 
minimum  of  30  landing  requirements, 
but  would  not  be  excluded  under  a 
minimum  of  20  landings.  Additional 
detail  on  alternatives  considered  and 
the  number  of  potential  LLP  licenses 
that  would  be  exempted  under  the 
various  alternatives  is  provided  in 
sections  2.7.2  and  2.8  of  the  EA/RIR/ 
IRFA  prepared  to  support  this  action 
(see  ADDRESSES). 

The  Council  chose  to  adopt  this 
exemption  based  on  a  review  of  data 
and  public  testimony  that  indicated  that 
several  catcher  vessel  LLP  license 
holders  who  used  to  fish  in  the  CG  and 
WG  have  not  had  the  same 
opportunities  in  both  areas  since  the 
Steller  sea  lion  mitigation  measures 
became  effective.  As  a  result,  many 
harvesters  have  limited  their 
participation  to  only  one  of  these 
regulatory  areas.  Without  this 
exemption,  trawl  fishery  participants 
who  likely  would  have  continued  to 
participate  in  both  the  CG  and  WG 
without  the  Steller  sea  lion  mitigation 
measures  would  have  their  trawl 
endorsements  in  either  the  CG  or  QG 
revoked  and  would  be  unable  to  use 
them  in  the  future  should  Steller  sea 
lion  mitigation  measures  be  modified  in 
ways  that  would  be  favorable  to  them. 
The  Council  determined  that  an 
exemption  to  the  landing  requirement  is 
warranted  for  these  areas  in  the  GOA  in 
order  to  qualify  license  holders  who 
have  established  records  of  recent 
participation  in  GOA  trawl  fisheries  to 
be  able  to  fish  both  the  WG  and  the  CG 
regulatory  areas.  This  exemption  would 
apply  only  to  LLP  licenses  that  are 
designated  for  catcher  vessels.  This 
limited  exemption  would  minimize  the 
latent  capacity  that  potentially  could 
reenter  the  fishery  because  catcher 
vessels  typically  have  lower  harvesting 
capacity  than  catcher  processor  vessels. 
The  EA/RIR/IRFA  prepared  for  this 
action  estimates  that  11  CG  and  12  WG 
trawl  catcher  vessel  area  endorsements 
that  would  have  been  extinguished 


would  be  retained  under  this  proposed 
exemption.  Under  this  proposed  action, 
WG  fisheries,  where  the  TAG  has  not 
been  fully  harvested  in  recent  years, 
would  remain  accessible  to  those  LLP 
holders  who  otherwise  would  be 
considered  latent  LLP  holders.  The 
Council,  in  response  to  information  and 
testimony,  determined  that  latent 
catcher  vessel  LLP  holders  should  have 
the  opportunity  to  enter  fisheries  where 
the  TAC  has  not  been  fully  harvested  in 
recent  years. 

Exemption  2:  Retaining  Trawl 
Endorsements  for  LLP  Licenses  Assigned 
to  LAPPS. 

This  proposed  action  would  also 
exempt  any  LLP  license  that  is  assigned 
for  use  in  the  AFA,  CG  Rockfish 
Program,  or  the  Amendment  80  Program 
from  the  specific  landing  requirements 
in  the  regulatory  areas  for  which  that 
area  endorsement  is  required.  This 
exemption  would  apply  as  follows: 

1.  Exempt  landing  requirements  for 
BS  or  AI  area  endorsements  originally 
issued  to  LLP  licenses  for  vessels 
qualified  under  the  AFA,  and  any  BS  or 
AI  area  endorsement  on  an  LLP  license 
assigned  to  an  AFA  vessel  not  having 
any  other  LLP  license  assigned  to  that 
vessel  as  of  the  effective  date  of  this 
rule. 

2.  Exempt  landing  requirements  for 
BS  or  AI  area  endorsements  originally 
issued  to  LLP  licenses  for  vessels  that 
may  generate  QS  under  the  Amendment 
80  Program. 

3.  Exempt  landing  requirements  for 
CG  area  endorsements  on  LLP  licenses 
that  are  eligible  to  receive  QS  under  the 
CG  Rockfish  Program. 

The  Council  recommended  these 
exemptions  primarily  because  the 
participants  in  the  three  LAPPs  have 
already  met  stricter  requirements  for 
these  specific  management  areas  to 
participate  in  these  programs.  As  noted 
earlier,  a  person  must  hold  a  valid  LLP 
license  with  endorsements  in  specific 
regulatory  areas  to  be  eligible  to 
participate  in  these  LAPPs.  The  AFA 
and  Amendment  80  LAPPs  require  that 
a  person  assign  an  LLP  license  with  a 
valid  trawl  endorsement  in  the  BS  or  AI 
to  a  vessel  eligible  under  those  LAPPS. 
Similarly,  under  the  CG  Rockfish 
Program,  a  person  must  have  an  LLP 
license  with  a  trawl  endorsement  in  the 
CG  to  participate  in  that  LAPP. 
Removing  LLP  licenses  that  do  not  meet 
specific  landing  requirements,  but  that 
are  required  to  continue  to  receive 
exclusive  harvest  allocations  for  these 
LAPPs  for  which  they  are  otherwise 
qualified,  would  adversely  affect  LAPP 
participants.  This  is  not  the  intent  of 
this  action.  The  intent  of  this  action  is 
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to  remove  latent  trawl  endorsements. 
The  net  effect  of  this  exemption  is  that 
AFA  LLP  licenses  and  LLP  licenses 
originally  issued  to  Amendment  80 
vessels  that  are  eligible  to  generate  QS 
would  be  subject  only  to  the  CG  and  WG 
area  endorsement  landing  requirements 
proposed  in  this  action,  and  the  CG 
Rockfish  Program  LLP  licenses  would 
be  subject  only  to  the  BS,  AI,  and  WG 
area  endorsement  landing  requirements 
proposed  in  this  action. 

The  rule  proposes  that  NMFS  would 
determine  which  LLP  licenses  would  be 
specifically  eligible  for  this  exemption 
from  the  landing  requirements  for  each 
of  the  three  LAPPs  as  follows: 

1.  For  the  AFA,  any  LLP  licenses  with 
a  trawl  gear  designation  with  a  BS  or  Al 
area  endorsement  that  w'ere  originally 
issued  based  on  the  harvest  activities  of 
AFA  vessels  would  be  exempt  from  the 
landing  requirements.  In  addition,  any 
LLP  licenses  with  a  trawl  gear 
designation  with  BS  or  AI  area 
endorsements  that  were  not  originally 
issued  based  on  the  harvest  activities  of 
AFA  vessels,  but  that  are  assigned  to 
AFA  vessels  on  the  effective  date  of  this 
regulation,  would  be  exempt  from  the 
landing  recjuirements  in  the  BS  or  AI. 
This  exemption  to  the  landing 
requirements  would  apply  to  an  LLP 
license  only  if  no  LLP  licenses 
originally  issued  based  on  the  harvest 
activities  of  AFA  vessels  are  assigned  to 
that  AFA  vessel  on  the  effective  date  of 
the  rule. 

NMFS  proposes  this  implementation 
mechanism  to  exempt  LLP  licenses  that 
are  necessary  for  AFA  vessels  to 
participate  in  the  BSAI,  but  would 
reduce  the  risk  that  a  person  could 
confound  the  intent  of  this  exemption 
by  assigning  LLP  licenses  not  originally 
issued  to  AFA  vessels  to  an  AFA  vessel 
at  any  point  in  the  future,  even  if  that 
LLP  license  would  not  otherwise  meet 
the  proposed  BS  or  AI  landing 
requirements.  NMFS  would  exenipt  LLP 
licenses  originally  derived  from  AFA 
vessels,  or  that  are  assigned  to  AFA 
vessels  on  the  effective  date  of  a  final 
rule. 

2.  For  the  Amendment  80  Program,  all 
LLP  licenses  with  a  trawl  gear 
designation  and  with  a  BS  or  AI  area 
endorsement  that  were  originally  issued 
based  on  the  harvest  activities  of 
Amendment  80  vessels  that  may 
generate  QS  would  be  exempt  from  the 
landing  requirements  in  the  BS  or  AI.  A 
list  of  the  Amendment  80  vessels  that 
were  used  to  harvest  catch  that  may 
result  in  the  issuance  of  QS  under  the 
Amendment  80  Program  is  provided  in 
Column  A  of  Table  31  to  part  679.  The 
LLP  licenses  originally  issued  based  on 
the  harvest  activities  of  those 


Amendment  80  vessels,  and  that  could 
be  subject  to  this  proposed  exemption 
are  listed  in  Column  C  of  Table  31  to 
part  679.  This  provision  would  ensure 
that  LLP  licenses  that  were  originally 
issued  to  the  Amendment  80  vessels 
that  are  eligible  to  receive  QS  would 
continue  to  remain  valid  in  the  BSAI. 
NMFS  is  not  proposing  to  exempt  LLP 
licenses  assigned  to  Amendment  80 
vessels  other  than  those  listed  in  Table 
31  to  part  679.  Under  the  Amendment 
80  Program,  only  those  LLP  licenses  that 
were  originally  issued  to  Amendment 
80  vessels  would  require  an  exemption 
to  ensure  that  an  Amendment  80  vessel 
could  continue  to  operate  in  the 
Amendment  80  Program. 

3.  For  the  CG  Rockfish  Program,  all 
LLP  licenses  with  a  trawl  gear 
designation  and  with  a  CG  area 
endorsement  to  which  NMFS  has 
assigned  Rockfish  QS  would  be  exempt 
from  the  landing  requirements  in  the 
CG.  The  intent  of  this  proposed 
provision  would  be  to  ensure  that  LLP 
licenses  that  were  issued  QS  and  are 
necessary  to  participate  in  the  CG 
Rockfish  Program  could  continue  to  be 
used  in  the  CG,  and  would  remain  valid. 

Action  2:  Adding  Aleutian  Island 
Endorsements  to  Non- AFA  Trawl 
Catcher  Vessel  LLP  Licenses 

Background  on  Aleutian  Island 
Fisheries 

The  opportunity  for  catcher  vessels  to 
fish  in  the  Aleutian  Islands  has  been 
somewhat  limited  until  processing  and 
fishery  support  facilities  developed  in 
Adak,  Alaska,  the  closest  port  to  many 
of  the  fishing  grounds  in  the  Aleutian 
Islands.  Adak  was  an  operation  and 
supply  location  for  the  U.S.  military  in 
the  1940s,  and  was  turned  into  a  Naval 
Air  Station  after  World  War  II.  In  the 
1990s,  the  Aleut  Corporation,  the  Alaska 
Native  Regional  Corporation 
representirig  native  shareholders  from 
the  Aleutian  Islands,  acquired  Adak’s 
facilities  in  a  land  transfer  agreement 
with  the  Federal  government.  Since  the 
closure  of  the  naval  facilities  in  1997, 
the  Aleut  Corporation  has  sought  to 
transform  Adak  into  a  fishery  and 
processing  center  for  the  Aleutian 
Islands.  Currently,  Adak  Fisheries,  LLC, 
operates  a  processing  plant  in  Adak, 
which  processes  crab,  groundfish, 
halibut,  and  sablefish.  The  Aleut 
Corporation  has  also  formed  a  wholly 
owned  subsidiary,  the  Aleut  Enterprise 
Corporation,  with  the  express  purpose 
of  developing  economic  activities  in 
Adak,  including  fisheries  operations. 

Congress,  the  Council,  and  NMFS 
have  developed  and  implemented  a 
series  of  programs  in  recent  years  that 


provide  harvest  opportunities  for 
catcher  vessels  in  the  Aleutian  Islands. 
They  attempted  to  provide  economic 
opportunities  for  harvesters  and 
processors  in  the  Aleutian  Islands, 
specifically  for  the  community  of  Adak. 
For  example,  section  803  of  the 
Consolidated  Appropriations  Act  of 
2004  (Public  Law  108-199),  allocates 
the  Aleutian  Islands  directed  pollock 
fishery  to  the  Aleut  Corporation,  or  its 
authorized  agents,  for  the  economic 
development  of  Adak.  NMFS  published 
a  final  rule  to  implement  section  803  on 


i 


March  1,  2005,  (70  FR  9856).  Also  in 
2005,  NMFS  implemented  the  Crab 
Rationalization  Program,  a  LAPP  for 
BSAI  crab  fisheries  (March  2,  2005,  70 
FR  10174)  that  allocates  10  percent  of 
the  TAC  for  Western  Aleutian  Islands 
golden  king  crab  (Lithodes  aequispinus) 
to  a  specific  entity  representing  the 
community  of  Adak.  The  Crab 
Rationalization  Program  also  places 
geographic  delivery  requirements  on  a 
portion  of  the  remaining  Western 
Aleutian  Islands  golden  king  crab  TAC 
that  fayors  processing  in  Adak  and  the 
nearby  community  of  Atka.  In  2007, 
NMFS  implemented  the  Amendment  80 
Program  which  specifies  that  a  portion 
of  the  Aleutian  Islands  Pacific  ocean 
perch  and  Atka  mackerel  fisheries 
would  be  available  for  harvest  by  trawl 
catcher  vessels  that  may  choose  to  land 
their  catch  in  Adak  or  Atka  (September 


14,  2007,  72  FR  52668). 

The,  State  of  Alaska  also  has 
established  Pacific  cod  and  sablefish 
fisheries  in  the  State  waters  of  the 
Aleutian  Islands  that  are  exclusively 
managed  by  the  State  and  that  provide 
harvesting  and  processing  opportunities 
for  vessels  and  processors  based  in 
Adak  and  the  nearby  community  of 
Atka.  These  fisheries  are  managed  based 
on  a  guideline  harvest  level  (GHL)  that 
is  determined  by  the  State.  These  State- 
managed  fisheries  are  tailored  to  open 
after  the  close  of  the  federally  managed 
seasons.  In  addition.  State  fishery 
managers  coordinate  with  NMFS  to 
open  and  close  State  waters  to  fishing 
concurrently  with  openings  and 
closings  for  the  Federal  seasons  to 
harvest  the  Federal  TAC.  A  State- 
managed  fishery  that  occurs  in  state 
waters  concurrently  with  a  Federal 
fishery  is  called  a  “parallel  fishery.” 

The  coordinated  parallel  fishery  in  State 
waters  allows  harvesters  to  efficiently 
harvest  the  Federal  TAC  whether  it 
occurs  in  State  or  Federal  waters. 

Commercial  fishing  grounds  often 
occur  within  State  waters  (i.e.,  within  3 
nautical  miles  of  the  coastline)  on  the  • 
narrow  continental  shelf  around  some  of 
the  Aleutian  Islands  because  of  the 
bathymetry  of  the  region  and  the  life 
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histories  of  the  target  species;  however, 
these  fishery  resources  are  also  present 
in  Federal  waters.  In  recent  years,  many 
of  the  catcher  vessels  actively  fishing  in 
the  Aleutian  Islands  and  delivering  their 
catch  to  .Adak,  and  to  a  lesser  extent, 
Atka,  have  harvested  fish  from  State 
waters,  either  under  the  GHL  during  the 
State-managed  Pacific  cod  fishery,  or 
under  the  Federal  TAG  during  the 
parallel  fishery.  Many  of  these  vessels 
are  not  currently  designated  on  an  LLP 
license  with  an  AI  endorsement. 

Rationale  for  Issuing  New  AI  Area  Trawl 
Endorsements 

This  proposed  action  would  assign 
new  AI  area  endorsements  to  provide 
additional  harvest  opportunities  to  non- 
AFA  trawl  catcher  vessels  that  have 
been  active  in  State  waters  in  the 
Aleutian  Islands  in  recent  years,  but 
which  are  not  designated  on  an  LLP 
license  with  an  AI  area  endorsement. 
These  new  endorsements  would  provide 
additional  harvesting  opportunities  in 
the  Aleutian  Islands  to  those 
participants  who  have  demonstrated 
dependence  on  Aleutian  Islands 
groundfish  resources.  These 
endorsements  are  also  likely  to  facilitate 
shore-based  processing  operations  in 
Adak  and  Atka  by  providing  greater 
harvesting  opportunities  to  the  catcher 
ves.sel  fleet  currently  delivering  to  Adak 
and  Atka.  These  new  AI  area 
endorsements  would  be  assigned  to  LLP 
licenses  that  are  assigned  to  non-AFA 
trawl  catcher  vessels  because  those 
vessels  have  been  active  in  the  fisheries 
in  the  Aleutian  Islands,  and  AFA  LLP 
licenses  that  already  hold  AI  area 
endorsements  would  continue  to  be 
eligible  to  use  those  LLP  licenses  to  fish 
in  the  Aleutian  Islands  under  the 
proposed  exemption  to  the  landing 
requirements  described  earlier  in  this 
preamble.  In  particular,  these  new  AI 
area  endorsements  would  provide 
additional  opportunities  for  catcher 
vessels  to  harvest  and  process  Pacific 
cod  in  the  Aleutian  Islands.  Pacific  cod 
is  the  groundfish  species  most 
frequently  targeted  by  non-AFA  catcher 
vessels  in  the  State  GHL  and  parallel 
fisheries  in  the  Aleutian  Islands  and 
therefore  the  Council  used  those 
landings  as  the  basis  for  determining 
eligibility  to  receive  an  AI  area 
endorsement. 

This  proposed  action  would  recognize 
the  recent  participation  by  catcher 
vessels  in  the  Aleutian  Islands  by 
allowing  those  vessels  to  extend  their 
fishing  operations  to  Federal  waters 
using  trawl  endorsed  LLP  licenses.  This 
proposed  rule  would  remove  a  number 
of  existing,  but  latent,  trawl 
endorsements  currently  endorsed  for  the 


AI  regulatory  area,  and  issue  new  AI 
trawl  endorsements  for  those  currently 
active  in  the  fishery.  The  net  effect  of 
this  proposed  rule  is  to  provide  harvest 
opportunities  in  Federal  waters  to  those 
currently  active  in  the  Aleutian  Islands 
but  who  are  not  able  to  access  Federal 
waters  because  they  lack  an  AI  trawl 
endorsement.  Even  though  a  number  of 
latent  AI  endorsements  are  currently 
available,  many  of  those  AI 
endorsements  are  latent  and  are 
assigned  to  LLP  licenses  that  are  held  by 
persons  who  are  not  active  participants 
in  the  Aleutian  Islands  groundfish 
fisheries.  In  order  to  ensure  that 
Aleutian  Island  resources  can  be 
effectively  harvested  in  both  State  and 
Federal  waters  by  currently  active 
participants,  the  Council  recommended 
and  NMFS  proposes  to  remove  latent  AI 
trawl  endorsements  from  LLP  licenses 
not  being  used  in  the  Aleutian  Islands 
and  issue  new  AI  trawl  endorsements  to 
best  accomplish  that  goal. 

In  recommending  this  action,  the 
Council  balanced  the  potential  benefits 
against  the  potential  negative  effect  on 
existing  fishery  participants  in  the 
Aleutian  Islands.  This  proposed  action 
would  not  increase  the  total  amount  of 
the  TAG  harvested  in  the  BSAI.  The 
TAG  would  continue  to  limit  total 
harvests.  This  proposed  action  could 
shift  the  proportion  of  groundfish 
harvested  by  trawl  vessels  relative  to 
other  vessels  in  the  Aleutian  Islands 
thereby  affecting  the  associated  ex¬ 
vessel  revenues  for  exi.sting  fishery 
participants.  LLP  license  holders  who 
are  issued  new  AI  trawl  endorsements 
would  be  provided  with  additional 
harvest  opportunities  in  Federal  waters 
that  could  be  more  economic  to  harvest. 
Processing  facilities  in  the  Aleutians, 
specifically  those  located  in  the 
communities  of  Adak  and  Atka,  could 
benefit  from  access  to  Federal  resources 
that  could  be  more  economically 
processed  than  fishery  resources 
available  only  in  State  waters.  The  EA/ 
RIR/IRFA  prepared  to  support  this 
action  provides  a  more  complete 
description  of  the  effect  of  the  proposed 
action  (see  ADDRESSES).  NMFS 
estimates  that  12  new  AI  area 
endorsements,  mostly  for  smaller  sized 
vessels,  are  estimated  to  be  created,  as 
described  in  the  EA/RIR/IRFA  prepared 
for  this  action. 

Two  different  types  of  AI  area 
endorsements  would  be  created.  First, 
non-AFA  trawl  catcher  vessels  that  are 
equal  to  or  greater  than  60  feet  LOA  and 
that  have  made  at  least  one  landing  in 
either  the  State  GHL  or  parallel  fishery 
and  have  made  at  least  1,000  metric  tons 
(mt)  of  Pacific  cod  landings  in  the  BSAI 
from  2000  through  2006  would  be 


eligible  to  receive  an  AI  area 
endorsement.  Second,  non-AFA  trawl 
catcher  vessels  that  are  less  than  60  feet 
LOA  and  that  have  made  at  least  500  mt 
of  Pacific  cod  landings  in  the  parallel 
fishery  from  2000  through  2006  would 
be  eligible  to  receive  an  AI 
endorsement.  NMFS  would  assign  these 
new  AI  endorsement  to  the  LLP  licenses 
that  designate  eligible  vessels  at  the 
time  of  the  effective  date  of  this  rule. 

The  EA/RIR/IRFA  prepared  for  this 
action  was  based  on  the  best  available 
data  and  estimates  that  eight  AI  area 
endorsements  would  be  issued  based  on 
the  catch  history  of  vessels  less  than  60 
feet  LOA,  and  four  AI  area 
endorsements  would  be  issued  based  on 
the  catch  history  of  vessels  equal  to  or 
greater  than  60  feet  LOA  (see 
ADDRESSES). 

The  Council  recommended  different  , 
criteria  for  catcher  vessels  less  than  60 
feet  LOA  and  those  equal  to  or  greater 
than  60  feet  LOA.  Vessels  less  than  60 
feet  LOA  are  typically  adapted  to  fish  in 
multiple  fisheries  using  multiple  gear 
types  and  are  subject  to  a  different  range 
of  monitoring  and  enforcement  and 
recordkeeping  and  reporting 
requirements  under  existing  regulations 
than  vessels  equal  to  or  greater  than  60 
feet  LOA.  In  addition,  LLP  licenses 
initially  issued  based  on  the 
documented  landings  of  vessels  less 
than  60  feet  LOA  cannot  be  used  on 
vessels  greater  than  60  feet  LOA. 
Because  of  the  operational  and 
regulatory  distinctions  applicable  to 
vessels  less  than  and  greater  than  60  feet 
LOA,  the  Council  recommended 
different  criteria  be  applied  to 
determine  whether  an  AI  trawl 
endorsement  would  be  issued  to  vessels 
ba.sed  on  their  size. 

Data  in  section  2.7.5  of  the  EA/RIR/ 
IRFA  prepared  to  support  this  proposed 
action  indicate  that  only  one  LLP 
license  with  an  AI  endorsement  issued 
to  a  non-AFA  catcher  vessel  has  been 
used  since  2000  and  the  available 
information  indicates  that  this  LLP 
license  is  not  likely  to  have  been  used 
on  a  vessel  less  than  60  feet  LOA  (see 
ADDRESSES).  The  Council  recognized 
that  because  at  most  one  active  LLP 
license  is  available  for  non-AFA  trawl 
catcher  vessels,  operators  of  vessels  less 
than  60  feet  LOA  that  are  active  in 
Pacific  cod  fisheries  in  State  waters  in 
the  Aleutian  Islands  do  not  have  the 
ability  to  purchase  an  LLP  license  and 
fish  in  Federal  waters. 

The  Council  recommended  that 
landings  in  both  the  State  GHL  and 
parallel  Pacific  cod  fishery  for  vessels 
equal  to  or  greater  than  60  feet  LOA 
were  appropriate  criteria  to  determine 
the  most  recent  participants  that  should 
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qualify  to  receive  an  AI  trawl 
endorsement,  whereas  only  landings  in 
the  parallel  fishery  would  he 
appropriate  criteria  to  determine  the 
most  recent  participants  that  should 
qualify  to  receive  an  AI  trawl 
endorsement  for  vessels  less  than  60  feet 
LOA.  The  Council  chose  to  recommend 
that  only  Pacific  cod  landings  be  used 
to  determine  if  a  vessel  met  the 
minimum  landing  requirements  for  a 
new  AI  traw’l  endorsement  because  data 
in  section  2. 7. 5. 4  of  the  EA/RIR/IRFA 
prepared  for  this  proposed  action 
indicates  that  non-AFA  trawl  catcher 
vessels  almost  exclusively  harvest 
Pacific  cod  in  the  Aleutian  Islands  and 
catch  of  other  species  (e.g.,  Atka 
mackerel  and  Pacific  ocean  perch)  is 
primarily  incidentally  caught  during 
Pacific  cod  directed  fishing.  Although 
the  qualification  criteria  for  catcher 
vessels  less  than  60  feet  LOA  are  more 
restrictive  (i.e.,  limited  to  landings  in 
the  parallel  (Federal)  fishery  and  not 
including  landings  in  the  State  GHL 
Pacific  cod  fishery)  NMFS  data  indicate 
that  no  additional  ve.ssels  less  than  60 
feet  LOA  would  have  met  the  500  mt 
landing  threshold  (the  Council’s 
preferred  alternative)  and  qualified  for 
an  AI  area  endorsement  if  both  State 
GHL  and  parallel  fishery  landings  were 
included.  Therefore,  the  Council 
determined  that  including  State  GHL 
Pacific  cod  fishery  participation  for 
vessels  less  than  60  feet  LOA  would  not 
affect  the  number  of  qualifying  licenses 
receiving  an  AI  area  endorsement  under 
the  proposed  action. 

The  Council  analyzed  a  range  of 
minimum  landings  requirements  of 
Pacific  cod  from  50  mt  to  500  mt  for 
non-AFA  trawl  catcher  vessels  less  than 
60  feet  LOA  and  from  500  to  1,000  mt 
for  non-AFA  trawl  catcher  vessels  equal 
to  or  greater  than  60  feet  LOA  to  qualify 
for  an  AI  endorsement.  For  vessels 
greater  than  60  feet  LOA,  the  Council 
chose  to  recommend  that  a  minimum  of 
1,000  mt  of  Pacific  cod  landings  in  the 
BSAI  during  the  2000  through  2006  time 
frame  based  would  be  required  to 
qualify  for  a  new  AI  endorsement.  The 
Council  chose  the  same  time  frame  (i.e., 
2000  through  2006)  as  the  proposed 
action  to  remove  latent  trawl  LLP 
licenses  based  on  the  first  year  that  the 
LLP  was  effective  (2000),  and  2006 
which  represented  recent  participation 
in  the  trawd  fisheries.  The  Council  chose 
not  to  extend  the  landing  requirements 
to  2007  based  on  concerns  that  choosing 
2007  could  have  encouraged  some 
participants  to  expand  their  efforts  in 
the  Aleutian  Islands  Pacific  cod  fishery 
with  the  sole  intent  of  meeting 
qualification  requirements,  which 


would  adversely  affect  current  fishery 
participants.  Including  2007  would 
increase  the  risk  of  including  persons 
who  had  engaged  in  purely  speculative 
fishing  for  purposes  of  qualifying  for  a 
trawl  endorsement.  The  Council  also 
considered  granting  AI  trawl 
endorsements  for  vessels  with  a 
minimum  of  500  mt  of  Pacific  cod 
landings.  The  Council  chose  to 
recommend  a  more  stringent  landing 
requirement  (i.e.,  1,000  mt)  to  ensure 
that  only  participants  who  had  been 
consistent  and  had  extensive 
participation  in  the  Aleutian  Islands 
Pacific  cod  fishery  would  qualify.  The 
Council  determined  that  the  500  mt 
threshold  would  not  achieve  this 
objective  as  well  as  the  higher  threshold 
of  1,000  mt.  To  support  this  decision, 
the  Council  reviewed  public  testimony 
and  information  presented  in  the  EA/ 
RIR/IRFA  that  indicated  that  vessels 
with  the  greatest  economic  dependence 
on  Aleutian  Islands  Pacific  cod 
resources  had  a  minimum  of  1,000  mt 
of  landings.  Allowing  additional  vessels 
to  qualify  with  a  lower  landing 
threshold  would  not  achieve  the  dual 
goals  of  providing  opportunities  to 
vessel  operators  who  were  historically 
active  in  the  AI  Pacific  cod  fisheries 
while  minimizing  the  potential  for 
additional  adverse  effects  on  other 
fishery  participants  that  could  result 
from  the  issuance  of  additional  AI  area 
trawl  endorsements.  Furthermore, 
lowering  the  threshold  would  increa.se 
the  pool  of  participants  and  dilute  the 
revenues  of  those  participants 
dependent  on  the  fishery.  The  Council, 
in  the  EA/RlR/lRFA,  reviewed  gross 
revenue  figures  for  the  fishery  and 
ascertained  what  revenue  levels  would 
need  to  be  realized  by  those  who 
appeared  to  economically  depend  on 
the  fishery. 

The  Council  used  a  similar  process  to 
determine  th'e  appropriate  landings 
criteria  for  vessels  less  than  or  equal  to 
60  feet  LOA.  The  Council  chose  the 
same  time  frame  (i.e.,  2000  through 
2006)  as  the  proposed  action  to  remove 
latent  trawl  endorsements.  The  range  or 
years  was  selected  by  the  Council  based 
on  the  first  year  that  the  LLP  was 
effective  (2000),  and  2006  which 
represented  recent  participation  in  the 
trawl  fisheries.  The  Council  chose  not  to 
extend  the  landing  requirements  to  2007 
based  on  concerns  that  choosing  2007 
could  have  encouraged  some 
participants  to  use  their  trawl  LLP 
licenses  to  fi.sh  in  2007  with  the  sole 
intent  of  meeting  qualification 
requirements,  which  would  adversely 
affect  current  fishery  participants  and 
frustrate  the  intent  of  the  action  to 


reduce  the  number  of  latent  LLP 
licenses.  The  Council  considered  a 
range  of  lower  landing  thresholds  in 
recognition  of  the  lower  catch  capacity 
of  smaller  vessels  ranging  from  50  mt  to 
500  mt.  Landings  data  indicate  that  10 
AI  endorsements  would  have  been 
assigned  under  the  50  mt  landing 
threshold,  and  10  under  both  250  and 
500  mt.  landing  threshold.  These  data 
indicate  that  participation  by  smaller 
vessels  was  relatively  consistent  at  a 
landings  threshold  over  500  mt,  and 
therefore  best  represented  consistent 
historic  participation.  In  its 
recommendation,  the  Council  was 
guided  by  public  testimony  and  a 
review  of  historic  landings  data  and 
sought  to  achieve  the  goals  of  providing 
additional  harvest  opportunities  and 
minimize  potentially  adverse  effects  on 
current  Federal  fishery  participants. 
Additional  detail  is  provided  in  section 
2.7.5  and  2.8  of  the  EA/RIR/IRFA 
prepared  for  this  proposed  action  (see 
ADDRESSES). 

In  addition,  the  Council 
recommended  that  the  new  AI  area 
endorsements  based  on  the  landings  of 
vessels  less  than  60  feet  LOA  should  be 
severable  and  transferable  from  the 
overall  LLP  license.  No  other  area 
endorsement  in  the  existing  LLP  is 
allowed  to  be  transferred  separately 
from  the  LLP  license  to  which  it  is 
attached.  The  proposed  action  would 
create  a  new  type  of  independently 
transferrable  area  endorsement. 
However,  the  Council  clarified  that 
these  AI  area  endorsements  may  be 
reassigned  only  to  a  trawl  catcher  vessel 
LLP  license  with  a  maximum  length 
overall  (MLOA)  of  less  than  60  feet  in 
order  to  ensure  that  these  endorsements 
would  be  used  on  vessels  in  the 
Aleutian  Islands.  During  deliberations, 
the  Council  noted  that  the  less  than  60 
foot  catcher  vessel  fleet  is  more  reliant 
on  multi-species  operations  than  are 
vessels  greater  than  60  feet;  and  most  of 
the  under  60  feet  vessel  operators  also 
hold  LLP  licenses  that  are  endorsed  for 
trawl  fisheries  in  other  regulatory  areas. 
These  vessel  operators  must  balance  a 
variety  of  fishing  opportunities  in  other 
areas  (e.g.,  WG  or  CG)  and  may  choose 
not  to  fish  in  the  AI  if  conditions  are  not 
favorable.  Vessels  choosing  to  not  fish 
in  the  AI  could  reduce  potential 
economic  benefits  to  processors  in  Adak 
or  in  other  locations  in  the  Aleutian 
Islands.  However,  if  an  LLP  license 
holder  were  issued  an  AI  area 
endorsement  that  could  be  transferred 
independently  of  the  LLP  license  to 
which  it  was  originally  assigned,  and  at 
some  point  the  LLP  license  holder 
decides  to  no  longer  fish  in  the  Aleutian 
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Islands,  there  could  be  increased 
incentive  to  sell  the  AI  area 
endorsement,  apart  from  the  LLP 
license.  Allowing  the  AI  area 
endorsement  to  be  severable  from  the 
LLP  license  to  which  it  is  originally 
assigned  would  avoid  a  situation  in 
which  AI  endorsements  would  be 
irrevocably  tied  to  LLP  licenses  that 
were  not  being  used  on  vessels 
operating  in  the  Aleutian  Islands.  The 
Council  concluded  that  allowing 
severable  AI  endorsements  would  not 
lead  to  excess  effort  in  the  AI  regulatory 
area. 

The  Council  determined  that  this 
severability  provision  was  not  necessary 
for  the  AI  area  endorsements  to  be 
issued  based  on  vessels  that  are  equal  to 
or  greater  than  60  feet  LOA.  As  noted 
earlier,  the  Council  sought  to  balance 
the  objectives  of  reducing  latent  fishing 
capacity  in  the  first  proposed  action 
included  in  this  rule  with  the  goal  of 
providing  additional  harvesting  and 
processing  alternatives  in  the  Aleutian 
Islands.  The  Council  assessed  these 
goals  and  expressed  concern  that 
allowing  a  transferable  AI  area 
endorsement  for  a  vessel  less  than  60 
feet  LOA  could  increase  potential 
fishing  effort  in  Federal  waters  and 
adversely  affect  the  currently  active 
participants.  In  addition,  three  of  the 
four  vessel  operators  the  Council 
believes  may  qualify  for  this  provision 
indicated  in  public  testimony  that  they 
intended  to  move  their  operations  to 
Adak  and  use  the  AI  area  endorsement 
themselves.  Given  these  factors,  the 
Council  decided  not  to  make  these  AI 
area  endorsements  severable  and 
transferable. 

Assigning  an  AI  Area  Endorsement  to  a 
Specific  LLP  License 

Because  the  landing  criteria  to  qualify 
for  an  AI  area  endorsement  are 
primarily  based  on  landings  within 
State  waters,  some  qualifying  landings 
could  have  been  made  by  vessels  that 
did  not  have  LLP  licenses  assigned  to 
them  at  the  time  the  landings  were 
made.  Vessels  fishing  exclusively 
within  the  jurisdiction  of  the  State  in 
State  waters  are  not  under  the 
jurisdiction  of  the  Council  and  so  are 
not  required  to  be  assigned  an  LLP 
license.  Therefore,  NMFS  proposes  two 
methods  to  assign  any  new  AI  area 
endorsements  to  an  LLP  license  to 
ensure  that  there  is  a  linkage  between 
the  landings  made  by  a  non-AFA 
catcher  vessel  in  State  waters  and  a 
specific  LLP  license. 

The  first  method  is  applicable  to  non- 
AFA  catcher  vessels  less  than  60  feet 
LOA  that  meet  the  requisite  minimum 
500  mt  landings  requirement  to  receive 


an  AI  endorsement.  NMFS  would  assign 
an  AI  endorsement  based  on  the 
landings  of  a  non-AFA  trawl  catcher 
vessel  to  an  LLP  license  that  1) 
designates  that  non-AFA  vessel  on  the 
effective  date  of  this  regulation;  2)  was 
not  derived  in  whole  or  in  part  from  the 
qualifying  fishing  history  of  an  AFA 
vessel;  3)  has  a  trawl  gear  designation; 

4)  does  not  have  a  catcher/processor 
vessel  designation;  and  5)  does  not  have 
an  MLOA  equal  to  or  greater  than  60 
feet. 

The  second  method  is  applicable  to 
non-AFA  catcher  vessels  equal  to  or 
greater  than  60  feet  LOA  that  meet  the 
requisite  minimum  1,000  mt  landings 
requirement  to  receive  an  AI  area 
endorsement.  NMFS  would  assign  an  AI 
area  endorsement  based  on  the  landings 
of  a  non-AFA  trawl  catcher  vessel  to  an 
LLP  license  that  1)  designates  that  non- 
AFA  vessel  on  the  effective  date  of  this 
regulation;  2)  was  not  derived  in  whole 
or  in  part  from  the  qualifying  fishing 
history  of  an  AFA  vessel;  3)  has  a  trawl 
gear  designation;  4)  does  not  have  a 
catcher/processor  vessel  designation; 
and  5)  has  at  least  1,000  mt  of  landings 
of  Pacific  cod  using  trawl  gear  in  the 
BSAI  made  under  the  authority  of  that 
LLP  license  during  the  period  from 
January  1,  2000,  through  December  31, 
2006,  according  to  the  official  record 
created  by  NMFS. 

These  requirements  would  ensure  that 
the  AI  area  endorsement  is  assigned  to 
an  LLP  license  that  can  only  be  used  on 
a  non-AFA  trawl  catcher  vessel 
consistent  with  the  Council’s  intent. 
NMFS  proposes  to  establish  a  rebuttable 
presumption  that  an  AI  area 
endorsement  would  be  assigned  to  the 
LLP  license  that  designates  the  non- 
AFA  trawl  catcher  vessel  on  the 
effective  date  of  this  rule.  This 
presumption  would  ensure  that  an  AI 
area  endorsement  is  issued  to  a  specific 
LLP  license  that  is  actively  being  used 
on  the  vessel  that  met  the  requisite 
landing  requirements. 

If  the  official  record  shows  that  the 
owner  of  a  vessel  that  meets  the  AI 
endorsement  landing  criteria  does  not 
hold  an  LLP  license  to  which  an  AI  area 
endorsement  may  be  assigned  on  the 
effective  date  of  this  rule,  or  if  the  vessel 
owner  disagrees  with  the  presumption 
that  NMFS  would  make  establishing  the 
LLP  license  to  which  NMFS  would 
assign  the  AI  area  endorsement 
according  to  the  official  record,  the 
vessel  owner  would  have  the 
opportunity  to  provide  additional 
information  and  challenge  NMFS’ 
presumption  to  designate  an  otherwise 
eligible  LLP  license.  Should  the  owner 
of  a  vessel  meeting  the  AI  endorsement 
requirements  subsequently  receive  an 


LLP  license  (i.e.,  purchase)  that  is 
otherwise  eligible  to  be  assigned  an  AI 
endorsement  (i.e.,  it  is  a  non-AFA,  trawl 
catcher  vessel  endorsed  LLP  license 
with  the  appropriate  MLOA),  the  vessel 
owner  could  request  that  NMFS  assign 
the  AI  endorsement  to  that  LLP  license. 
Otherwise,  NMFS  would  assign  the  AI 
endorsement  to  the  LLP  license 
specified  in  the  amended  official  record. 

Transfers  of  AI  Endorsements 

Only  LLP  AI  area  endorsements  for 
less  than  60  LOA  would  be  transferrable 
separate  from  the  LLP.  To  facilitate  the 
transfers,  NMFS  proposes  to  modify  LLP 
license  transfer  regulations  at  50  CFR 
679.4(k){7)  to  clarify  the  process  for 
transferring  an  AI  area  endorsement 
independent  of  the  LLP  license.  NMFS 
would  specify  that  a  new  AI  area 
endorsement  may  be  transferred  from 
the  LLP  license  to  which  it  was 
originally  issued  to  another  LLP  license 
that  (1)  was  not  derived  in  whole  or  in 
part  from  the  qualifying  fishing  history 
of  an  AFA  vessel;  (2)  has  a  catcher 
vessel  designation;  (3)  has  a  trawd  gear 
designation;  (4)  has  a  vessel  length 
designation  of  less  than  60  feet  LOA; 
and  (5)  is  not  longer  than  the  MLOA 
designated  on  the  I.LP  license  to  which 
that  AI  endorsement  was  originally 
issued.  These  limitations  would  meet 
the  Council’s  intent  to  provide 
opportunities  for  LLP  licenses  used  on 
smaller  non-AFA  catcher  vessels. 

The  transfer  process  for  an  AI  area 
endorsement  would  be  similar  to  the 
procedures  currently  in  place  for 
transferring  an  LLP  license.  First,  a 
person  seeking  to  transfer  an  AI  area 
endorsement  would  need  to  submit  a 
complete  transfer  application  for  an  LLP 
license  to  the  Regional  Administrator  as 
described  under  50  CFR  679.4(k)(7).  As  . 
part  of  that  application  process,  the 
person  would  need  to  specify  the 
specific  LLP  license  to  which  the 
transferred  AI  area  endorsement  would 
be  assigned.  NMFS  would  not  approve 
the  transfer  unless  the  AI  area 
endorsement  was  assigned  for  transfer 
to  an  LLP  license  that  met  the  five 
requirements  specified  above. 

NMFS  also  proposes  to  modify  LLP 
license  transfer  regulations  at  50  CFR 
679.4(k)(7)(v)  to  clarify  that  the  Regional 
Administrator  will  transfer  an  AI  area 
endorsement  based  on  a  court  order, 
operation  of  law,  or  a  security 
agreement  if  the  Regional  Administrator 
determines  that  the  transfer  application 
is  complete  and  the  transfer  will  not 
otherwise  violate  any  of  the  provisions 
relating  to  LLP  license  transfers.  This 
change  would  be  necessary  to  ensure 
that  AI  endorsements  are  treated  in  the 
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same  manner  that  applies  to  LLP 
licenses  in  general. 

NMFS  proposes  to  apply  the  same 
limitations  on  the  number  of  transfers  of 
AI  area  endorsements  that  currently 
exist  for  LLP  licenses.  This  limitation 
would  ensure  that  AI  endorsements  are 
not  traded  in  a  manner  that  could 
substantially  increase  the  potential 
number  of  vessels  actively  fishing  in  the 
AI  area,  and  would  subject  AI 
endorsements  to  the  same  transfer 
restrictions  applicable  to  LLP  licenses. 
Specifically,  an  AI  area  endorsement 
could  be  voluntarily  transferred  only 
once  in  any  calendar  year.  A  voluntary 
transfer  is  a  transfer  other  than  one 
pursuant  to  a  court  order,  operation  of 
law,  or  a  security  agreement.  NMFS 
would  not  approve  an  application  for 

Table  2.  Number  of 


transfer  that  would  cause  a  person  to 
exceed  the  transfer  limit  of  this 
provision.  NMFS  would  consider  any 
transfer  of  an  AI  endorsement  from  one 
LLP  license  to  another  LLP  license,  or 
the  transfer  of  an  LLP  license  to  which 
an  AI  endorsement  is  affixed  as  a 
voluntary  transfer  of  an  AI  endorsement. 
This  provision  is  consistent  with  the 
Council’s  intent  to  limit  the  transfer  of 
AI  area  endorsements  in  the  same 
manner  as  those  applicable  to  LLP 
licenses.  The  Council  recommended 
applying  the  same  transfer  provisions  to 
AI  endorsements  as  LLP  licenses  to 
ensure  that  NMFS  would  not  have  two 
inconsistent,  unduly  complex,  and  more 
costly  management  systems  to 
accomplish  the  same  goal.  Additional 
information  on  LLP  transfers  is 


provided  in  section  2.7.5  and  2.8[tl4l  of 
the  EA/RIR/IRFA  prepared  for  this 
action  (see  ADDRESSES). 

Net  Number  of  Trawl  LLP 
Endorsements  Remaining  by  Regulatory 
Area  The  EA/RIR/IRFA  prepared  for  this 
action  includes  an  estimate  of  the  net 
effects  of  the  two  proposed  actions  on 
the  number  of  trawl  endorsements  by 
regulatory  area.  Tables  2  and  3  show  the 
number  of  trawl  CV  and  trawl  CP  LLP 
license  area  endorsements  estimated  to 
remain  and  estimated  to  be  removed 
under  the  proposed  actions.  Because 
this  action  would  create  up  to  12  new 
AI  area  endorsements  on  non-AFA  trawl 
CV  licenses,  the  total  number  and 
percent  of  AI  area  endorsed  catcher 
vessel  LLP  licenses  increases  compared 
to  the  status  quo. 
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Table  3.  Number  of  Trawl  CP  LLP  Endorsements  Remaining  by  Regulatory  Area 
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Process  for  Removing  Latent  Trawl 
Endorsements  and  Assigning  New  AI 
area  Endorsements 

NMFS  would  create  an  official  record 
with  all  relevant  information  necessary 
to  assign  landings  to  specific  LLP 
licenses.  As  explained  earlier  in  this 
preamble,  NMFS  did  not  track  the  use 
of  specific  LLP  licenses  onboard  specific 
vessels  during  2000  and  2001.  Because 
NMFS  cannot  assign  landings  made 
aboard  specific  vessels  to  specific  LLP 
licenses  during  this  time  period,  NMFS 
would  assume  that  any  landings  made 
onboard  a  vessel  during  2000  and  2001 
would  be  assigned  to  the  LLP  license 
derived  from  that  vessel.  Prior  to 
modifying  any  LLP  licenses,  NMFS 
would  notify  all  trawl  LLP  license 
holders  of  the  status  of  their  LLP  license 
endorsements  (i.e.,  whether  they  would 
retain  or  lose  their  endorsements  for 
specific  regulatory  areas,  or  would  be 
eligible  to  receive  an  AI  area 


endorsement).  Should  an  LLP  license 
holder  disagree  with  NMFS’  official 
record,  NMFS  would  provide  an 
opportunity  for  any  person  to  submit 
information  to  rebut  the  assumptions 
made  by  NMFS. 

The  official  record  created  by  NMFS 
would  contain  vessel  landings  data,  and 
the  LLP  licenses  to  which  those 
landings  would  be  attributed.  Evidence 
of  the  number  and  amount  of  landings 
would  be  based  only  on  legally 
submitted  NMFS  weekly  production 
reports  for  catcher/processors  and  State 
fish  tickets  for  catcher  vessels. 
Historically,  NMFS  has  only  used  these 
two  data  sources  to  determine  the 
specific  amount  and  location  of 
landings,  and  NMFS  proposes  to 
continue  to  do  so  under  this  action.  The 
official  record  would  also  include  the 
records  of  the  specific  LLP  licenses 
assigned  to  vessels  and  other  relevant 
information  necessary  to  attribute 
landings  to  specific  LLP  licen.ses.  NMFS 


would  presume  the  official  record  is 
correct,  and  a  person  wishing  to 
challenge  the  presumptions  in  the 
official  record  would  bear  the  burden  of 
proof  through  an  evidentiary  and 
appeals  process. 

In  the  official  record,  NMFS  would 
assume  that  landings  made  in  2000  and 
2001  would  be  assigned  to  the  LLP 
license  originally  issued  based  on  that 
vessel.  This  assumption  could  be 
rebutted  by  an  LLP  license  holder.  An 
LLP  license  holder  would  need  to 
provide  NMFS  with  written 
documentation  that  clearly  indicates 
that  an  LLP  license  was  used  on  a  vessel 
other  than  the  originally  qualifying 
vessel  in  order  to  rebut  this  assumption. 
NMFS  would  reassign  landings  from  a 
vessel  other  than  the  original  qualifying 
vessel  only  if  these  claims  were 
accepted. 

If  the  proposed  rule  is  approved  and 
implemented,  NMFS  will  mail  a 
notification  to  each  trawl  LLP  license 
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holders  based  on  the  address  on  record 
at  the  time  the  notification  is  sent  about 
the  status  of  each  regulatory  area 
endorsement  for  that  LLP  license  or 
whether  a  new  AI  area  endorsement 
would  be  assigned  to  an  LLP  license.. 
NMFS  would  provide  information 
concerning  the  proposed  effects  of  any 
changes  to  any  trawl  area  endorsements 
on  an  LLP  license  to  the  LLP  license 
holder  and  provide  a  single  30-day 
evidentiary  period  from  the  date  that 
notification  is  sent  for  an  LLP  holder  to 
submit  any  supporting  information,  or 
evidence,  to  verify  that  the  information 
contained  in  the  official  record  is 
inconsistent  with  his  or  her  records. 

An  LLP  license  holder  who  submits 
claims  that  are  inconsistent  with 
information  in  the  official  record  would 
have  the  burden  of  proving  that  the 
submitted  claims  are  correct.  NMFS 
would  not  accept  inconsistent  claims, 
unless  verified  by  clear  written 
documentation.  NMFS  would  evaluate 
additional  information  or  evidence  to 
support  an  LLP  license  holder’s 
inconsistent  claims  submitted  prior  to 
or  within  the  30-day  evidentiary  period. 
If  NMFS  determines  that  the  additional 
information  or  evidence  proves  that  the 
LLP  license  holder’s  inconsistent  claims 
were  indeed  correct,  NMFS  would  act  in 
accordance  with  that  information  or 
evidence.  However,  if  after  the  30-day 
evidentiary  period,  NMFS  were  to 
determine  that  the  additional 
information  or  evidence  did  not  prove 
that  the  LLP  license  holder’s 
inconsistent  claims  were  correct,  NMFS 
would  deny  the  claim.  NMFS  would 
notify  the  applicant  that  the  additional 
information  or  evidence  did  not  meet 
the  burden  of  proof  to  overcome  the 
official  record  through  an  initial 
administrative  determination  (lAD). 

NMFS’  lAD  would  indicate  the 
deficiencies  and  discrepancies  in  the 
information  or  the  evidence  submitted 
in  support  of  the  claim.  NMFS’  lAD 
would  indicate  which  claims  could  not 
be  approved  based  on  the  available 
information  or  evidence,  and  provide 
information  on  how  an  applicant  could 
appeal  an  lAD.  The  appeals  process  is 
described  under  50  CFR  679.43.  A 
person  who  appeals  an  lAD  would  be 
eligible  to  use  the  disputed  LLP  license 
with  the  endorsements  listed  on  the  LLP 
license  until  final  action  by  NMFS  on 
the  appeal.  NMFS  would  reissue  any 
LLP  licenses  pending  final  action  by 
NMFS  as  interim  LLP  licenses.  Once 
final  action  has  been  taken,  NMFS 
would  reissue  the  LLP  license  as  a  non¬ 
interim  LLP  license.  NMFS  would 
prohibit  the  transfer  of  an  interim  LLP 
license  until  the  appeal  is  resolved. 
Transfer  restrictions  would  be  imposed 


on  interim  LLP  licenses  to  ensure  that 
a  person  would  not  receive  an  LLP 
license  by  transfer  and  have  the 
endorsement  removed  through  an 
appeal  process  that  was  initiated  and 
conducted  by  the  previous  LLP  license 
holders  process  that  a  transferee  could 
not  control,  and  which  could 
substantially  affect  the  value  and  utility 
of  that  LLP  license. 

If  a  person  does  not  dispute  the 
notification  of  changes  in  their  LLP 
license  endorsements,  or  upon  the 
resolution  of  any  inconsistent  claims,  a 
revised  LLP  license  with  the  appropriate 
endorsements  would  be  reissued  to  the 
LLP  license  holder.  In  cases  where  all 
endorsements  on  a  LLP  license  with 
only  a  trawl  endorsement  are 
extinguished,  NMFS  would  not  reissue 
the  LLP  license  because  it  would  no 
longer  be  valid  for  use  with  trawl  gear 
in  any  management  area. 

Housekeeping  Revisions  to  LLP  Transfer 
Application  and  Permit  Regulations 

NMFS  proposes  to  modify  regulations 
at  50  CFR  679.4(k)(7Kiii)  to  consolidate 
and  clarify  the  regulations  describing 
the  contents  of  the  LLP  transfer 
application.  These  proposed  changes 
would  replace  the  current  list  of  specific 
information  required  on  an  LLP  transfer 
application  in  regulation  with  a  more 
general  reference  to  the  actual  LLP 
application  form.  NMFS  proposes  these 
changes  to  remove  references  to  specific 
regulatory  requirements  that  are  already 
specified  on  the  LLP  application  form 
that  has  been  approved  by  OMB. 
Removing  the  list  of  required  elements 
on  an  LLP  transfer  application  from  the 
regulations  minimizes  the  risk  that  the 
regulations  and  OMB  approved 
collection  of  information  forms  would 
not  mismatch.  In  addition,  these 
changes  would  provide  NMFS  with  the 
flexibility  to  modify  the  LLP  transfer 
application  in  the  future  simply  by 
receiving  approval  from  OMB  to  modify 
the  collection  of  information  without 
having  to  change  the  regulations  as  well. 
This  proposed  housekeeping  measure 
would  not  remove  or  otherwise  modify 
the  information  currently  required  in 
the  existing  LLP  application,  with  one 
exception:  this  general  reference  would 
encompass  the  requirement  that  an 
applicant  must  specify  the  LLP  license 
onto  which  an  AI  area  endorsement 
would  be  transferred.  However,  because 
the  application  currently  requires  that 
the  LLP  license  be  identified,  this 
change  does  not  modify  the  burden  or 
cost  of  the  PRA  collection  but  rather 
provides  an  additional  option  from 
which  to  choose  on  the  application. 

In  addition,  NMFS  proposes 
modifying  the  regulations  at  50  CFR 


679.7(i)(2)  through  (5),  and  50  CFR 
679.7(i)(8Ki)  to  remove  the  requirement 
that  a  person  must  have  the  original  LLP 
license  onboard  to  directed  fishing  for 
license  limitation  groundfish,  fish  for 
LLP  crab,  or  scallops,  or  process  those 
species.  NMFS  proposes  to  change  these 
regulations  to  allow  a  person  to  have  a 
legible  copy  of  the  original  LLP  license 
onboard.  The  current  regulatory 
requirement  can  result  in  expensive 
delays  to  vessel  operations  if  the  vessel 
operator  must  wait  for  an  original  LLP 
license  to  arrive  via  mail  after  an  LLP 
license  has  been  transferred,  or  to 
replace  a  lost  or  damaged  original. 

NMFS  has  adequate  means  to  track  the 
designation  of  LLP  licenses  on  specific 
vessels  without  requiring  the  original 
LLP  license  to  be  onboard. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  proposed  rule  is  consistent  with 
Amendments  92  and  82,  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws, 
subject  to  further  consideration  after 
public  comment. 

Regulatory  Impact  Review  (RIR) 

An  RIR  was  prepared  for  this  action 
that  assesses  all  costs  and  benefits  of 
available  regulatory  alternatives.  The 
RIR  describes  the  potential  size, 
distribution,  and  magnitude  of  the 
economic  impacts  that  this  action  may 
be  expected  to  have.  The  RIR  considers 
all  quantitative  and  qualitative 
measures.  The  alternative  proposed  in 
this  rule  was  chosen  based  on  those 
measures  that  maximize  net  benefits  to 
the  affected  participants  in  the  trawl 
fisheries.  Copies  of  the  RIR  prepared  for 
this  proposed  rule  are  available  from 
NMFS  (see  ADDRESSES).  Specific  aspects 
of  the  RIR  are  discussed  in  the  next 
section. 

Initial  Regulatory  Flexibility  Analysis 
(IRFA) 

An  IRFA  was  prepared,  as  required  by 
section  603  of  the  Regulatory  Flexibility 
Act  (RFA).  Copies  of  the  IRFA  prepared 
for  this  proposed  rule  are  available  from 
NMFS  (see  ADDRESSES).  The  IRFA 
de.scribes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  the  reasons  why  it  is  being 
considered,  and  a  statement  of  the 
objectives  of,  and  the  legal  basis  for,  this 
action  are  contained  in  the  SUMMARY 
section  of  the  preamble  and  are  not 
repeated  here.  The  IRFA  for  this 
proposed  action  describes  in  detail  the 
reasons  why  this  action  is  being 
proposed;  describes  the  objectives  and 
legal  basis  for  the  proposed  rule; 
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describes  and  estimates  the  number  of 
small  entities  to  which  the  proposed 
rule  would  apply;  describes  any 
projected  reporting,  recordkeeping,  or 
other  compliance  requirements  of  the 
proposed  rule;  identifies  any 
overlapping,  duplicative,  or  conflicting 
Federal  rules;  and  describes  any 
significant  alternatives  to  the  proposed 
rule  that  accomplish  the  stated 
objectives  of  the  MSA  and  any  other 
applicable  statutes,  and  that  would 
minimize  any  significant  adverse 
economic  impact  of  the  proposed  rule 
on  small  entities.  A  summary  of  that 
analysis  follows. 

Rationale,  Objectives,  and  Legal  Basis 
of  the  Proposed  Rule 

The  IRFA  describes  in  detail  the 
reasons  why  this  action  is  being 
proposed,  describes  the  objectives  and 
legal  basis  for  the  proposed  rule,  and 
discusses  both  small  and  other  regulated 
entities  to  adequately  characterize  the 
fishery  participants.  The  MSA  is  the 
legal  basis  for  the  proposed  rule.  The 
objectives  of  the  proposed  rule  are  to 
reduce  the  number  of  latent  trawl 
endorsements  on  LLP  licenses  and  to 
provide  additional  AI  trawl 
endorsements  based  on  the  catch  history 
of  specific  non-AFA  trawl  catcher 
vessels.  NMFS  expects  the  proposed 
action  to  reduce  uncertainty  for  active 
participants  and  provide  additional 
harvest  opportunities  for  specific 
participants  in  the  Federal  waters  of  the 
Aleutian  Islands. 

Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Would  Apply 

The  directly  regulated  entities  under 
this  proposed  rule  are  holders  of  LLP 
licenses  endorsed  for  trawl  activity.  For 
purposes  of  an  IRFA,  the  Small  Business 
Administration  (SBA)  has  established 
that  a  business  involved  in  fish 
harvesting  is  a  small  business  if  it  is 
independently  owned  and  operated,  not 
dominant  in  its  field  of  operation 
(including  its  affiliates),  and  if  it  has 
combined  annual  gross  receipts  not  in 
excess  of  $4.0  million  for  all  its 
affiliated  operations  worldwide.  A 
seafood  processor  is  a  small  business  if 
it  is  independently  owned  and  operated, 
not  dominant  in  its  field  of  operation, 
and  employs  500  or  fewer  persons  on  a 
full-time,  part-time,  temporary,  or  other 
basis,  at  all  its  affiliated  operations 
worldwide.  Because  the  SBA  does  not 
have  a  size  criterion  for  businesses  that 
are  involved  in  both  the  harvesting  and 
processing  of  .seafood  products,  NMFS 
has  in  the  past  applied  and  continues  to 
apply  SBA’s  fish  harvesting  criterion  for 
these  businesses  because  catcher/ 
processors  are  first  and  foremost  fish 


harvesting  businesses.  Therefore,  a 
business  involved  in  both  the  harvesting 
and  processing  of  seafood  products  is  a 
small  business  if  it  meets  the  $4.0 
million  criterion  for  fish  harvesting 
operations.  NMFS  is  reviewing  its  small 
entity  size  classification  for  all  catcher/ 
processors  in  the  United  States. 
However,  until  new  guidance  is 
adopted,  NMFS  will  continue  to  use  the 
annual  receipts  standard  for  catcher/ 
processors.  Even  if  additional  catcher/ 
processors  would  have  been  identified 
as  small  entities  under  a  revised  small 
entity  size  classification,  NMFS  would 
have  analyzed  the  effect  on  small 
entities  using  the  same  methods  that 
were  used  in  the  IRFA  prepared  for  the 
proposed  rule.  NMFS  considered  the 
effects  of  the  proposed  rule  and 
attempted  to  reduce  costs  to  all  directly 
regulated  entities  regardless  of  the 
number  of  small  entities. 

The  IRFA  estimates  that  a  maximum 
of  181  entities  hold  LLP  licenses  with 
trawl  endorsements,  of  these  an 
estimated  174  small  entities  would  be 
directly  regulated  by  this  action.  The 
IRFA  notes  that  estimates  of  the  number 
of  small  entities  directly  regulated  by 
this  proposed  action  are  complicated  by 
limited  LLP  license  holder  ownership 
information,  and  are  based  on  available 
records  of  employment  and  information 
on  participation  in  other  fisheries.  The 
estimate  of  the  number  of  small  entities 
is  conservative.  Other  supporting 
businesses  may  also  be  indirectly 
affected  by  this  action  if  it  leads  to  fewer 
vessels  participating  in  the  fishery. 
These  impacts  are  analyzed  in  the  RIR 
prepared  for  this  action  (see 
ADDRESSES). 

Impacts  on  Directly  Regulated  Small 
Entities 

The  proposed  action  is  to  prevent 
future  economic  dislocation  to  trawl 
LLP  license  holders  who  have 
demonstrated  consistent  and  recent 
participation  in  the  trawl  fisheries  and 
provide  additional  harvest  and 
processing  opportunities  in  the  Aleutian 
Islands,  and  the  overall  impact  to  small 
entities  is  expected  to  be  positive. 
Impacts  frorn  the  proposed  rule  would 
accrue  differentially  (i.e.,  some  entities 
could  be  negatively  affected  and  others 
positively  affected).  The  Council 
considered  an  extensive  range  of 
alternatives  and  options  as  it  designed 
and  evaluated  the  potential  for  changes 
to  groundfish  management  in  the  BSAI 
and  GOA  including  the  ”no  action” 
alternative. 

Three  alternative  approaches  for  the 
management  of  trawl  LLP  licenses  in  the 
BSAI  and  GOA  groundfish  fisheries  are 
presented  in  the  EA/RIR/IRFA: 


Alternative  1-Status  Quo/No  Action; 
Alternative  2-remove  trawl 
endorsements  in  either  the  BSAI  or 
GOA  from  LLP  licenses  if  minimum 
landing  requirements  were  not  met;  and 
Alternative  3,  the  preferred  alternative, 
to  remove  trawl  endorsements  in  the  BS, 
AI,  WG,  or  CG  areas  from  LLP  licenses 
if  minimum  landing  requirements  were 
not  met.  Alternative  2  and  Alternative  3 
would  include  a  provision  to  add  a  new 
AI  area  endorsement  for  use  on  non- 
AFA  trawl  catcher  vessel  endorsed  LLP 
licenses  if  minimum  landing 
requirements  were  met.  In  addition, 
each  of  these  alternatives  examined 
options  for  a  varying  range  of  landing 
criteria  and  mechanisms  for  adding  AI 
area  endorsements.  These  alternatives 
and  the  options  examined  in  the  context 
of  these  alternatives  constitute  the  suite 
of  ’’significant  alternatives”  for  the 
proposed  action  for  the  purposes  of  the 
RFA. 

Gompared  with  the  status  quo,  the 
proposed  action  selected  by  the  Council 
would  be  tbe  alternative  that  would 
minimize  adverse  economic  impacts  on 
the  directly  regulated  small  entities. 
Although  the  alternatives  under 
consideration  in  this  proposed  action 
would  be  expected  to  provide  greater 
economic  stability  for  trawl  LLP  license 
holders  with  recent  participation  in  the 
trawl  fisheries  by  reducing  the  potential 
for  substantial  increases  in  fishing  effort 
from  latent  LLP  license  holders,  and 
would  provide  additional  harvesting 
and  processing  opportunities  in  the  AI 
for  directly  regulated  small  entities,  in 
no  case  are  these  combined  impacts 
expected  to  be  substantial.  Both 
Alternative  2  and  Alternative  3  would 
extingui.sh  trawl  endorsements  on  LLP 
licenses  that  have  had  little  or  no 
participation  in  trawl  fisheries  since 
2000,  therefore  the  effect  of  this  action 
on  those  directly  regulated  entities  is 
expected  to  be  minimal.  In  addition,  the 
addition  of  new  AI  endorsements  may 
provide  additional  harvest  opportunities 
for  some  non-AFA  trawl  catcher  vessels 
in  Federal  waters,  many  of  which  are 
currently  active  in  State  waters  and  are 
catching  fish  assigned  to  the  Federal 
TAG  under  the  parallel  fishery.  It  is  not 
clear  that  the.se  new  AI  area 
endorsements  would  substantially 
increase  fishing  effort.  Although  none  of 
the  alternatives  is  expected  to  have  any 
significant  economic  or  socioeconomic 
impacts,  the  preferred  Alternative  3 
minimizes  the  potential  negative 
impacts  that  could  arise  under 
Alternative  1,  the  status  quo  alternative. 
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Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements 

The  proposed  rule  would  require 
additional  reporting,  recordkeeping,  and 
other  compliance  requirements. 
Specifically,  NMFS  would  require  that  a 
person  who  is  transferring  an  AI 
endorsement  that  is  issued  based  on  the 
landings  of  a  non-AFA  trawl  catcher 
vessel  less  than  60  feet  LOA  would  need 
to  specify  the  LLP  license  to  which  that 
AI  area  endorsement  is  being 
transferred.  This  additional  requirement 
would  require  a  change  in  the 
application  for  transfer  of  an  LLP 
license. 

Duplicate,  Overlapping,  or  Conflicting 
Federal  Rules 

No  federal  rules  that  might  duplicate, 
overlap,  or  conflict  with  this  proposed 
action  have  been  identified. 

Collection-of-Information 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  and  which  have  been  approved 
by  OMB  under  Control  Number  0648- 
0334.  Public  reporting  burden  is 
estimated  to  average  two  hours  for  the 
.Application  to  Transfer  an  LLP  license 
and  four  hours  for  an  appeal  of  an  initial 
administrative  determination  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSEES) 
and  by  e-mail  to 

David_Rostker@omh.eop.gov,  or  fax  to 
202-395-7285. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Dated:  December  22,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows; 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  is  amended  to  read  as  follows; 

Authority;  16  U.S.C.  773  et  seq.;  1540; 

1801  et  seq.;  3631  et  seq.;  Pub.  L.  105-277; 
Pub.  L.  106-31;  Pub.  L.  106-554;  Pub.  L. 
108-447;  Pub.  L.  109-479. 

2.  In  §679.4, 

A.  Paragraphs  (k)(4)(vi)  through 
(k)(4)(x)  are  added;  and 

B.  Paragraphs  (k)(7)(i),  {k)(7)(ii) 
introductory  text,  (k)(7)(iii),  (k){7)(v), 
(k)(7)(vi),  and  (k)(7)(viii)(A)  are  revised. 
The  additions  and  revisions  read  as 
follows: 

§  679.4  Permits. 

*  *  *  i(  * 

(k)  *  *  * 

*  *  * 

(vi)  Trawl  gear  designation  recent 
participation  requirements.  (A)  NMFS 
will  revoke  any  trawl  gear  designation 
on  a  groundfish  license  with  an 
Aleutian  Island,  Bering  Sea,  Central 
Gulf,  or  Western  Gulf  regulatory  area 
.unless  one  of  the  following  conditions 
apply: 

(l)  A  person  made  at  least  two  legal 
landings  using  trawl  gear  under  the 
authority  of  that  groundfish  license  in 
that  regulatory  area  during  the  period 
from  January  1,  2000,  through  December 
31,  2006;  or 

(2)  That  trawl  gear  designation 
endorsed  in  that  area  is  exempt  from  the 
requirements  of  this  paragraph 
(k)(4)(vi){A)  as  described  under 
paragraphs  (k)(4)(vii)  or  (k)(4)(viii)  of 
this  section. 

(B)  NMFS  shall  assign  a  legal  landing 
to  a  groundfish  license  in  an  area  based 
only  on  information  contained  in  the 
official  record  described  in  paragraph 
(k)(4)(x)  of  this  section. 

(vii)  Exemption  to  trawl  gear  recent 
participation  requirements  for  the  AFA, 
Amendment  80  Program,  and  Rockfish 
Program.  (A)  Trawl  gear  designations 
with  Bering  Sea  or  Aleutian  Islands  area 
endorsements  on  a  groundfish  license 
that  was  derived  in  .whole  or  in  part 
from  the  qualifying  fishing  history  of  an 
AFA  vessel  are  exempt  from  the  landing 
requirements  in  paragraph  (k)(4)(vi)  of 
this  section. 

(B)  Trawl  gear  designations  with 
Bering  Sea  or  Aleutian  Islands  area 


endorsements  on  a  groundfish  license 
are  exempt  from  the  landing 
requirements  in  paragraph  (k)(4)(vi)  of 
this  section  provided  that  all  of  the 
following  conditions  apply: 

(1)  The  groundfish  license  was  not 
derived  in  whole  or  in  part  from  the 
qualifying  fishing  history  of  an  AFA 
vessel: 

(2)  The  groundfish  license  is  assigned 
to  an  AFA  vessel  on  [THE  EFFECTIVE 
DATE  OF  THIS  REGULATION];  and 

(2)  No  other  groundfish  license  with 
a  Bering  Sea  or  Aleutian  Island  area 
endorsement  is  assigned  to  that  AFA 
vessel  on  [THE  EFFECTIVE  DATE  OF 
THIS  REGULATION. 

(C)  Trawl  gear  designations  with 
Bering  Sea  or  Aleutian  Islands  area 
endorsements  on  a  groundfish  license 
that  is  li.sted  in  Column  C  of  Table  31 
to  this  part  are  exempt  from  the  landing 
requirements  in  paragraph  (k)(4)(vi)  of 
this  section. 

(D)  A  trawl  gear  designation  with 
Central  Gulf  area  endorsement  on  a 
groundfish  license  that  is  assigned 
Rockfish  QS  is  exempt  from  the  landing 
requirements  in  paragraph  (k)(4)(vi)  of 
this  section. 

(viii)  Exemption  to  trawl  gear  recent 
participation  requirements  for 
groundfish  licenses  with  a  Central  Gulf 
or  Western  Gulf  area  endorsement.  A 
trawl  gear  designation  with  a  Central 
Gulf  or  Western  Gulf  area  endorsement 
on  a  groundfish  license  is  exempt  from 
the  landing  requirements  in  paragraph 
(k)(4)(vi)  of  this  section  provided  that  a 
person  made  at  least  20  legal  landings 
under  the  authority  of  that  groundfish 
license  in  either  the  Central  Gulf  or 
Western  Gulf  area  using  trawl  gear 
during  the  period  from  January  1,  2005, 
through  December  31,  2007. 

(ix)  Aleutian  Island  area 
endorsements  for  non-AFA  trbwl 
catcher  vessels.  (A)  If  a  non-AFA 
catcher  vessel  that  is  less  than  60  feet 
LOA  was  used  to  make  at  least  500  mt 
of  legal  landings  of  Pacific  cod  using 
trawl  gear  from  the  waters  that  were 
open  by  the  State  of  Alaska  for  which 
it  adopts  a  Federal  fishing  season 
adjacent  to  the  Aleutian  Islands  Subarea 
during  the  period  from  January  1,  2000, 
through  December  31,  2006,  according 
to  the  official  record,  NMFS  shall  issue 
an  Aleutian  Island  area  endorsement 
with  a  trawl  gear  designation  to  a 
groundfish  license  assigned  to  the  vessel 
owner  according  to  the  official  record, 
provided  that  the  groundfish  license 
assigned  to  that  non-AFA  catcher  vessel 
meets  all  of  the  following  requirements: 

(1)  It  was  not  derived  in  whole  or  in 
part  from  the  qualifying  fishing  history 
of  an  AFA  vessel; 

(2)  It  has  a  trawl  gear  designation; 
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(3)  It  does  not  have  a  catcher/ 
processor  vessel  designation;  and 

[4)  That  groundfish  license  has  a 
MLOA  of  less  than  60  feet. 

(B)  If  a  non-AFA  catcher  vessel  that  is 
equal  to  or  greater  than  60  feet  LOA  was 
used  to  make  at  least  one  legal  landing 
in  State  of  Alaska  waters  adjacent  to  the 
Aleutian  Islands  Subarea  using  trawl 
gear  during  the  period  from  January  1, 
2000,  through  December  31,  2006,  or 
one  landing  of  Pacific  cod  from  the  State 
of  Alaska  Pacific  cod  fishery  during  the 
period  from  January  1,  2000  through 
December  31,  2006,  according  to  the 
official  record,  NMFS  shall  issue  an 
Aleutian  Island  area  endorsement  with 

a  trawl  gear  designation  to  a  groundfish 
license  assigned  to  the  vessel  owner 
according  to  the  official  record, 
provided  that  the  groundfish  license 
assigned  to  that  non-AFA  catcher  vessel 
meets  the  following  criteria: 

(2j  It  was  not  derived  in  whole  or  in 
part  from  the  qualifying  fishing  history 
of  an  AFA  vessel; 

(2)  It  has  a  trawl  gear  designation; 

(3)  It  does  not  have  a  catcher/ 
processor  vessel  designation;  and 

(4)  At  least  1,000  mt  of  legal  landings 
of  Pacific  cod  using  trawl  gear  in  the 
BSAI  were  made  under  the  authority  of 
that  groundfish  license  during  the 
period  from  January  1,  2000,  through 
December  31,  2006,  according  to  the 
official  record. 

(C)  NMFS  will  assign  the  AI 
endorsement  to  an  eligible  groundfish 
license  held  by  the  vessel  owner 
beginning  (AT  THE  TIME  OF  THE 
EFFECTIVE  DATE  OF  THIS  RULE] 
based  on  the  official  record. 

(DJ  If  the  vessel  owner  does  not  hold 
a  groundfish  license  to  which  an  AI 
endorsement  may  be  assigned  on  [THE 
EFFECTIVE  DATE  OF  THIS  RULE]  ,  or 
if  the  vessel  owner  disagrees  with  the 
groundfish  license  to  which  NMFS 
assigns  the  AI  endorsement  according  to 
the  official  record,  the  vessel  owner  will 
have  the  opportunity  to  challenge  the 
official  record  as  described  in  paragraph 
(k)(4)(x)  of  this  section  to  amend  the  • 
official  record  to  designate  an  otherwise 
eligible  groundfish  license.  If  the  official 
record  is  subsequently  amended,  NMFS 
will  assign  the  AI  endorsement  to  the 
groundfish  license  specified  in  tho 
amended  official  record. 

(x)  Trawl  gear  recent  participation 
official  record.  (AJ  The  official  record 
will  contain  all  information  used  by  the 
Regional  Administrator  to  determine  the 
following: 

(2j  The  number  of  legal  landings 
assigned  to  a  groundfish  license  for 
purposes  of  the  trawl  gear  designation 
participation  requirements  described  in 
paragraph  (k)(4]{vij  of  this  section; 


(2)  The  amount  of  legal  landings 
assigned  to  a  groundfish  license  for 
purposes  of  the  AI  endorsements 
described  in  paragraph  (kj(4)(ix)  of  this 
section; 

(3)  The  owner  of  a  vessel  that  has 
made  legal  landings  that  may  generate 
an  AI  endorsement  as  described  in 
paragraph  (k)(4)(ix)  of  this  section;  and 

(4)  All  other  relevant  information 
necessary  to  administer  the 
requirements  described  in  paragraphs 
(k)(4j(vi)  through  (k){4)(ix)  of  this 
section. 

(BJ  The  official  record  is  presumed  to 
be  correct.  A  groundfish  license  holder 
has  the  burden  to  prove  otherwise.  For 
the  purposes  of  creating  the  official 
record,  the  Regional  Administrator  will 
presume  the  following: 

(2)  A  groundfish  license  is  presumed 
to  have  been  used  onboard  the  same 
vessel  from  which  that  groundfish 
license  was  derived,  the  original 
qualifying  vessel,  during  the  calendar 
years  2000  and  2001,  unless  clear  and 
unambiguous  written  documentation  is 
provided  that  establishes  otherwise; 

(2)  If  more  than  one  person  is 
claiming  the  same  legal  landing,  then 
each  groundfish  license  for  which  the 
legal  landing  is  being  claimed  will  be 
credited  with  the  legal  landing; 

(3)  The  groundfish  license  to  which 
an  AI  endorsement  described  in 
paragraph  (k)(4)(ixj  of  this  section  will 
be  initially  assigned. 

(C)  Only  legal  landings  as  defined  in 
§  679.2  and  documented  on  State  of 
Alaska  fish  tickets  or  NMFS  weekly 
production  reports  will  be  used  to 
assign  legal  landings  to  a  groundfish 
license. 

(D)  The  Regional  Administrator  will 
specify  by  letter  a  30-day  evidentiary 
period  during  which  an  applicant  may 
provide  additional  information  or 
evidence  to  amend  or  challenge  the 
information  in  the  official  record.  A 
person  will  be  limited  to  one  30-day 
evidentiary  period.  Additional 
information  or  evidence  received  after 
the  30-day  evidentiary  period  specified 
in  the  letter  has  expired  will  not  be 
considered  for  purposes  of  the  initial 
administrative  determination. 

(E)  The  Regional  Administrator  will 
prepare  and  send  an  lAD  to  the 
applicant  following  the  expiration  of  the 
30-day  evidentiary  period  if  the 
Regional  Administrator  determines  that 
the  information  or  evidence  provided  by 
the  person  fails  to  support  a  person’s 
claims  and  is  insufficient  to  rebut  the 
presumption  that  the  official  record  is 
correct,  or  if  the  additional  information, 
evidence,  or  revised  application  is  not 
provided  within  the  time  period 
specified  in  the  letter  that  notifies  the 


applicant  of  his  or  her  30-day 
evidentiary  period.  The  lAD  will 
indicate  the  deficiencies  with  the 
information,  or  the  evidence  submitted 
in  support  of  the  information.  The  lAD 
will  also  indicate  which  claims  cannot 
be  approved  based  on  the  available 
information  or  evidence.  A  person  who 
receives  an  lAD  may  appeal  pursuant  to 
§  679.43.  A  person  who  avails  himself  or 
herself  of  the  opportunity  to  appeal  an 
lAD  will  receive  a  non-transferable 
license  pending  the  final  resolution  of 
that  appeal,  notwithstanding  the 
eligibility  of  that  applicant  for  some 
claims  based  on  consistent  information 
in  the  official  record. 

it  1c  ic  ic  -k 

(7)  *  *  * 

(i)  General.  The  Regional 
Administrator  will  transfer  a  groundfish 
license,  Aleutian  Island  area 
endorsement  as  described  under 
paragraph  (kJ{7)(viii)(AJ  of  this  section, 
or  a  crab  species  license  if  a  complete 
transfer  application  is  submitted  to 
Restricted  Access  Management,  Alaska 
Region,  NMFS,  and  if  the  transfer  meets 
the  eligibility  criteria  as  specified  in 
paragraph  (kj(7)(ii)  of  this  section.  A 
transfer  application  form  may  be 
requested  from  the  Regional 
Administrator. 

(ii)  Eligibility  criteria  for  transfers.  A 
groundfish  license,  Aleutian  Island  area 
endorsement  as  described  under 
paragraph  (k)(7)(viiiJ{A)  of  this  section, 
or  crab  species  license  can  be 
transferred  if  the  following  conditions 
are  met: 

*  ic  it  it  * 

(iiij  Contents  of  application.  To  be 
complete,  an  application  for  a 
groundfish  license,  Aleutian  Island  area 
endorsement  as  described  under 
paragraph  (k](7j(viii](AJ  of  this  section 
transfer,  or  a  crab  species  license 
transfer  must  be  legible,  have  notarized 
and  dated  signatures  of  the  applicants, 
and  the  applicants  must  attest  that,  to 
the  best  of  the  applicant’s  knowledge, 
all  statements  in  the  application  are 
true.  An  application  to  transfer  will  be 
provided  by  NMFS,  or  is  available  on 
the  NMFS  Alaska  Region  website  at 
http://www.aIaskafisheries.noaa.gov. 
The  acceptable  submittal  methods  will 
be  specified  on  the  application  form. 
***** 

(vj  Transfer  by  court  order,  operation 
of  law,  or  as  part  of  a  security 
agreement.  The  Regional  Administrator 
will  transfer  a  groundfish  license, 
Aleutian  Island  area  endorsement  as 
described  under  paragraph 
(k](7)(viii](A)  of  this  section,  or  a  crab 
species  license  based  on  a  court  order, 
operation  of  law,  or  a  security 
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agreement  if  the  Regional  Administrator 
determines  that  the  transfer  application 
is  complete  and  the  transfer  will  not 
violate  any  of  the  provisions  of  this 
section. 

(vi)  Voluntary'  transfer  limitation.  A 
groundfish  license,  Aleutian  Island  area 
endorsement  as  described  under 
paragraph  (k)(7)(viii)(A)  of  this  section, 
or  a  crab  species  license  may  be 
voluntarily  transferred  only  once  in  any 
calendar  year.  A  voluntary  transfer  is  a 
transfer  other  than  one  pursuant  to  a 
court  order,  operation  of  law,  or  a 
security  agreement.  An  application  for 
transfer  that  would  cause  a  person  to 
exceed  the  transfer  limit  of  this 
provision  will  not  be  approved.  A 
transfer  of  an  Aleutian  Island  area 
endorsement  as  described  under 
paragraph  (k)(7)(viii)(A)  of  this  section 
to  another  LLP  license,  or  the  transfer  of 
a  groundfish  license  with  an  Aleutian 
Island  area  endorsement  as  described 
under  paragraph  (k){7)(viii)(A)  of  this 
section  attached  to  it  will  be  considered 
to  be  a  transfer  of  that  Aleutian  Island 
area  endorsement. 
***** 

(viii)  *  *  * 


(A)  Area  endorsements  or  area/species 
endorsements  specified  on  a  license  are 
not  severable  from  the  license  and  must 
be  transferred  together,  except  that 
Aleutian  Island  area  endorsements  on  a 
groundfish  license  with  a  trawl  gear 
designation  issued  under  the  provisions 
of  paragraph  (k)(4)(ix)(A)  of  this  section 
and  that  are  assigned  to  a  groundfish 
license  with  a  MLOA  of  less  than  60  feet 
LOA  may  be  transferred  separately  from 
the  groundfish  license  to  which  that 
Aleutian  Island  area  endorsement  was 
originally  issued  to  another  groundfish 
liceiise  provided  that  the  groundfish 
license  to  which  that  Aleutian  Island 
endorsement  is  transferred: 

(2)  Was  not  derived  in  whole  or  in 
part  from  the  qualifying  fishing  history 
of  an  AFA  vessel; 

(2)  Has  a  catcher  vessel  designation; 

(5)  Has  a  trawl  gear  designation; 

(4)  Has  an  MLOA  of  less  than  60  feet 
LOA;  and 

(5)  A  complete  transfer  application  is 
submitted  to  the  Regional  Administrator 
as  described  under  this  paragraph  (kK7), 
and  that  application  is  approved. 
***** 


3.  In  §679.7,  paragraphs  (i)(2)  through 
(i)(5),  and  paragraph  {i)(8](i)  are  revised 
to  read  as  follows: 

§  679.7  Prohibitions. 
***** 

(1)  *  *  * 

(2)  Conduct  directed  fishing  for 
license  limitation  groundfish  without  a 
copy  of  a  valid  groundfish  license, 
except  as  provided  in  §  679.4(k)(2); 

(3)  Conduct  directed  fishing  for  LLP 
crab  species  without  a  copy  of  a  valid 
crab  license,  except  as  provided  in 
§679.4(k)(2): 

{4)  Process  license  limitation 
groundfish  on  board  a  vessel  without  a 
copy  of  a  valid  groundfish  license  with 
a  catcher/processor  designation; 

(5)  Process  LLP  crab  species  on  board* 
a  vessel  without  a  copy  of  a  valid  crab 
species  LLP  license  with  a  catcher/ 
processor  designation; 
***** 

(8)  *  *  * 

(i)  Without  a  copy  of  a  valid  scallop 
license  on  board; 

***** 

[FR  Doc.  E8-3101-8  Filed  12-29-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  a  Public  Meeting  on  Interim 
Rule  for  Rural  Development 
Guaranteed  Loan  Programs 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service,  Rural  Housing 
Service,  and  Rural  Utilities  Service,  all 
Agencies  within  the  USDA  Rural 
Development  Mission  Area,  have 
scheduled  an  informational  and  training 
workshop  for  new  and  existing  lenders 
of  the  Mission  Area’s  guaranteed  loan 
programs.  The  purpose  of  this  workshop 
is  to  familiarize  lenders  with  the  new 
guaranteed  loan  program  regulation,  7 
CFR  Part  5001,  published  in  the  Federal 
Register  on  December  17,  2008.  The 
new  rule  pertains  to  the  Business  and 
Industry,  Community  Facilities,  Water 
and  Waste  Disposal,  and  Rural  Energy 
for  America  guaranteed  loan  programs. 
DATES:  The  workshop  will  be  held  in 
Irving,  Texas  at  the  Wyndham  Dallas 
DFW  Hotel  on  January  15,  2009  from 
9  a.m.  to  12:30  p.m.  CST. 

ADDRESSES:  Wyndham  Dallas  DFW 
Hotel,  4441  W.  John  Carpenter  Freeway, 
Irving,  Texas  75063.  Telephone:  972- 
929-8181. 

Instructions  for  Participation:  Pre¬ 
registration  is  strongly  encouraged  by 
contacting  Chad  Stovall  at  202-720- 
2948  or  chad.stovall@wdc.usda.gov.  The 
deadline  for  pre-registration  is  January 
8,  2009.  On-site  registration  will  begin 
at  8:30  a.m.  CST.  The  workshop  will 
begin  at  9  a.m.  and  conclude  by 
12:30  p.m.  Rural  Development 
representatives  will  be  available  to 
direct  you  to  the  meeting  room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chad  Stovall,  Rural  Business- 
Cooperative  Service,  South  Building, 
Room  5803,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 


3201.  Telephone:  202-720-2948.  E- 
mail:  chad.stovall@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
interim  rule  was  developed  by  Rural 
Development’s  Delivery  Enhancement 
Task  Force  (DETJ,  which  was 
established  in  2006  to  simplify  the 
delivery  of  Rural  Development 
guaranteed  loan  programs  while 
reducing  administrative  and  operational 
costs.  The  rule  is  expected  to  enable 
Rural  Development  to  administer  and 
deliver  the  existing  programs  more 
efficiently  through  a  unified  regulatory 
platform.  The  rule  can  be  reviewed  at 
http://www.gpoaccess.gov/fr/index.htmI 
or  page  76697  of  the  December  17,  2008 
edition  of  the  Federal  Register. 

Dated:  December  19,  2008. 

Ben  Anderson, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  E8-31031  Filed  12-29-08;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-469-814) 

Chlorinated  Isocyanurates  from  Spain: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(Department)  published  its  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
chlorinated  isocyanurates  (chlorinated 
isos)  from  Spain  on  July  10,  2008.  See 
Chlorinated  Isocyanurates  from  Spain: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  73  FR 
39650  (July  10,  2008)  [Preliminary 
Results).  The  period  of  review  (FOR)  is 
June  1,  2006  through  May  31,  2007.  We 
invited  interested  parties  to  comment  on 
our  Preliminary'  Results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  to  our  calculations. 
The  final  dumping  margin  for  this 
review  is  listed  in  the  “Final  Results  of 
Review”  section  below. 

EFFECTIVE  DATE:  December  30,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Lindsay,  AD/CVD  Operations, 
Office  6,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 


Tuesday,  December  30,  2008 


Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-0780. 

SUPPLEMENTARY  INFORMATION:  On  June 
24,  2005,  the  Department  published  in 
the  Federal  Register  an  antidumping 
duty  order  on  chlorinated  isos  from 
Spain.  See  Chlorinated  Isocyanurates 
from  Spain:  Notice  of  Antidumping 
Duty  Order,  70  FR  36562  (June  24,  2005) 
[Chlorinated  Isos  Order).  On  July  26, 
2007,  the  Department  published  in  the 
Federal  Register  a  notice  of  the 
initiation  of  the  antidumping  duty 
administrative  review  of  chlorinated 
isos  from  Spain  for  the  period  June  1, 
2006  through  May  31,  2007.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  72  FR  41057  (July  26,  2007). 

The  Department  published  the 
preliminary  results  of  this  review  on 
July  10,  2008.  See  Preliminary  Results. 
We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  See 
Preliminary  Results.  The  respondent, 
Aragonesas  Industrias  y  Energia  S.A. 
(Aragonesas)  and  the  petitioners, 

Clearon  Corporation  and  Occidental 
Chemical  Corporation  (collectively,  the 
petitioners),  submitted  case  briefs  on 
August  11,  2008.  Aragonesas  and  the 
petitioners  submitted  rebuttal  briefs  on 
August  18,  2008.  On  September  23, 

2007,  the  Department  held  a  public 
hearing  concerning  the  issues  raised  by 
the  parties  in  their  briefs. 

On  November  10,  2008,  the 
Department  extended  the  time  limits  for 
the  final  results  of  administrative  review 
until  December  10,  2008.  See 
Chlorinated  Isocyanurates  from  Spain: 
Extension  of  Time  Limit  for  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  73  FR  66594 
(November  10,  2008).  On  December  16, 

2008,  the  Department  extended  the  time 
limits  for  the  final  results  of  this 
administrative  review  until  December 
18,  2008.  See  Chlorinated  Isocyanurates 
from  Spain:  Extension  of  Time  Limit  for 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  73  FR  76335 
(December  16,  2008). 

Scope  of  Antidumping  Duty  Order 

The  products  covered  by  the  order  are 
chlorinated  isocyanurates.  Chlorinated 
isocyanurates  are  derivatives  of 
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cyanuric  acid,  described  as  chlorinated 
s-triazine  triones.  There  are  three 
primciry  chemical  compositions  of 
chlorinated  isocyanurates:  (1) 
trichloroisocyanuric  acid  (Cl3{NCO)3); 

(2)  sodium  dichloroisocyanurate 
(dihydrate)  (NaCl2(NCO)3  2H20);  and 

(3)  sodium  dichloroisocyanurate 
(anhydrous)  (NaCl2(NCO)3). 

Chlorinated  isocyanurates  are  available 
in  powder,  gramilcir,  and  tableted  forms. 
The  order  covers  all  chlorinated 
isocyanurates. 

Chlorinated  isocyanurates  are 
currently  classifiable  under  subheadings 
2933.69.6015,  2933.69.6021,  and 
2933.69.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  tariff  classification  2933.69.6015 
covers  sodium  dichloroisocyanurates 
(anhydrous  and  di  hydrate  forms)  and 
trichloroisocyanuric  acid.  The  tariff 
classifications  2933.69.6021  and 
2933.69.6050  represent  basket  categories 
that  include  chlorinated  isoscyanurates 
and  other  compounds  including  an 
unfused  triazine  ring.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  by  the  parties 
in  these  reviews  are  addressed  in  the 
memorandum  from  Stephen  J.  Claeys, 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  David  M.  Spooner, 
Assistant  Secretary  for  Import 
Administration,  Antidumping  Duty 
Administrative  Review  of  Chlorinated 
Isocyanurates  from  Spain:  Issues  and 
Decision  Memorandum  for  the  Final 
Results  (Issues  and  Decision 
Memorandum),  dated  concurrently 
with,  and  hereby  adopted  by,  this 
notice.  A  list  of  the  issues  which  parties 
raised  and  to  which  we  responded  in 
the  Issues  and  Decision  Memorandum  is 
attached  to  this  notice  as  an  appendix. 
The  Issues  and  Decision  Memorandum 
is  a  public  document  which  is  on  file  in 
the  Central  Records  Unit  in  room  1114 
in  the  main  Department  building,  and  is 
accessible  on  the  Weh  at  http:// 
www.ia.ita.doc.gov/frn.  The  paper  copy 
and  electronic  version  of  the 
memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculation  for  Aragonesas.  For  a 
list  of  these  changes,  see  Memorandum 
to  the  File,  from  Scott  Lindsay,  Case 
Analyst,  Antidumping  Duty  Review  of 
Chlorinated  Isocyanurates  from  Spain: 


Calculation  Memorandum  for  the  Final 
Results  (December  18,  2008)  at  the 
section  titled  “Changes  from  the 
Preliminary  Results.” 

Final  Results  of  Review 


We  determine  that  the  following 
percentage  margin  exists  for  the  period 
June  1,  2006  through  May  31,  2007: 


Manufacturer/Exporter 

Weighted-Average 
Margin  (percent¬ 
age) 

Aragonesas  Industrias  y 
Energia  S.A . ; . 

4.07 

Assessment 

The  Department  shall  determine,  and 
U.S.  Customs  and  Border  Protection 
(CBP)  shall  assess,  antidumping  duties 
on  all  appropriate  entries,  pursuant  to 
section  771(a)(1)(B)  of  the  Tariff  Act  of 
1930  (the  Act),  and  19  CFR  351.212(b). 
We  will  instruct  CBP  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  the 
importer-specific  assessment  rate  is 
above  de  minimis  (i.e.,  at  or  above  0.50 
percent).  Pursuant  to  19  CFR 
351.106(c)(2),  we  will  instruct  CBP  to 
liquidate  without  regard  to  antidumping 
duties  any  entries  for  which  the 
assessment  rate  is  de  minimis  (i.e.,  less 
than  0.50  percent).  The  Department 
intends  to  issue  assessment  instructions 
to  CBP  15  days  after  the  date  of 
publication  of  these  final  results  of 
review'. 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003).  This 
clarification  will  apply  to  entries  of 
subject  merchandise  during  the  POR 
produced  by  any  of  the  companies  for 
which  we  are  rescinding  this  review, 
and  for  which  each  no-shipment 
respondent  did  not  know  its 
merchandise  would  be  exported  by 
another  company  to  the  United  States. 

In  such  instances,  we  will  instruct  CBP 
to  liquidate  unreviewed  entries  at  the 
“All  Others”  rate  if  there  is  no  rate  for 
the  intermediate  company(ies)  involved 
in  the  transaction.  The  “All  Others”  rate 
established  in  the  original  less  than  fair 
value  (LTFV)  investigation  is  24.83 
percent.  See  Chlorinated  Isos  Order. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  consistent  with  section 
751(a)(2)(C)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company, 
Aragonesas,  will  be  the  rate  shown 
above:  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  but  was  covered 
in  a  previous  review  or  the  original 
LTFV  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  wilt  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  continue  to  be  the  “All 
Others”  rate  established  in  the  original 
LTFV  investigation,  which  results  in  a 
rate  of  24.83  percent.  See  Chlorinated 
Isos  Order.  These  deposit  requirements 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility, 
under  19  CFR  351.402(I)(2),  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
final  results  of  review  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 
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Dated:  December  18,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix 
GENERAL  ISSUES: 

Issue  1:  Whether  the  Department  Should 
Grant  a  Level  of  Trade  Adjustment 
Issue  2:  Whether  the  Department  Should 
Refrain  From  Zeroing  Negative  Margins 
Issue  3;  Whether  the  Department  Should 
Apply  the  Major  Input  Rule  for  Valuing 
Caustic  Soda  and  Chlorine  Inputs 
Issue  4:  Whether  the  Department  Should 
Adjust  Aragonesas’s  General  and 
Administrative  Expenses 
Issue  5:  Whether  the  Department  Should 
Adjust  Aragonesas’s  Comparison  Market 
Movement  Expense 

[FR  Doc.  E8-30995  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(C-533-821) 

Certain  Hot-Rolied  Carbon  Steei  Flat 
Products  from  India:  Notice  of 
Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  (CVD)  order  on 
certain  hot-rolled  carhon  steel  flat 
products  from  India  for  the  period 
January  1,  2007,  through  December  31, 
2007,  the  period  of  review  (FOR).  These 
preliminary  results  cover  one  company 
Essar  Steel  Ltd.  (Essar).  For  the 
information  on  the  net  subsidy  rate  for 
the  reviewed  company,  see  the 
“Preliminary  Results  of  Review,’’ 
section. 

We  are  preliminarily  rescinding  the 
administrative  review  regarding  Ispat 
Industries  Limited  (Ispat),  JSW  Steel 
Limited  (JSW),  and  Tata  Steel  Limited 
(Tata)  due  to  the  fact  that  they  had  no 
shipments  during  the  FOR.  For  more 
information  on  Ispat,  JSW,  and  Tata’s 
shipments  during  the  FOR,  see  the 
“Background”  section  of  this  notice. 
EFFECTIVE  DATE:  December  30,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest,  AD/CVD  Operations, 
Office  3,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  Room 
4014,  14**’  Street  and  Constitution  Ave., 


NW,  Washington,  DC  20230,  telephone: 
(202)  482-3338. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  3,  2001,  the  Department 
published  in  the  Federal  Register  the 
CVD  order  on  certain  hot-rolled  carbon 
steel  flat  products  from  India.  See 
Notice  of  Amended  Final  Determination 
and  Notice  of  Countervailing  Duty 
Orders:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  From  India  and  Indonesia, 
66  FR  60198  (December  3,  2001) 
(Amended  Final  Determination  of  HRC 
Investigation).  On  December  3,  2007,  the 
Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  this  CVD  order.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  72  FR  67889 
(December  3,  2007).  On  December  28, 
2007,  we  received  a  timely  request  for 
review  from  Essar,  an  Indian  producer 
and  exporter  of  the  subject  merchandise. 
On  December  31,  2007,  United  States 
Steel  Corporation  (petitioner)  requested 
that  the  Department  conduct  an 
administrative  review  of  the  CVD  order 
on  certain  hot-rolled  carbon  steel  flat 
products  from  India  with  respect  to 
Essar,  Ispat,  JSW  and  Tata. 

On  January  28,  2008,  the  Department 
initiated  an  administrative  review  of  the 
CVD  order  on  certain  hot-rolled  carbon 
steel  flat  products  from  India,  covering 
the  period  January  1,  2007,  through 
December  31,  2007.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  73  FR  4829  (January 
28,  2008). 

On  February  26,  2008,  Ispat  and  Tata 
notified  the  Department  that  it  had  no 
shipments  during  the  FOR.  On  February 
28,  2008,  the  Department  issued  a 
questionnaire  to  the  Government  of 
India  (GOI),  Essar,  and  JSW.  On  March 
5,  2008,  JSW  notified  the  Department 
that  it  had  no  shipments  during  the 
FOR.  The  Department  reviewed  U.S. 
Customs  and  Border  Frotection  (CBF) 
information  concerning  entries  of 
subject  merchandise  during  the  FOR 
and  determined  that  there  were  no 
shipments  from  Ispat,  JSW  or  Tata.  See 
Memorandum  to  the  File  through  Eric 
Greynolds  regarding  “Entries  Subject  to 
the  2007  Countervailing  Duty 
Administrative  Review,”  (September  9, 
2008)  which  is  on  file  in  the  Central 
Records  Unit  (CRU),  room  1117,  of  the 
main  Commerce  Building.  The 
Department  did  however  find  that  Essar 
had  entries  of  the  subject  merchandise 
during  the  FOR.  See  Id. 


On  May  5,  2008,  we  received  a 
questionnaire  response  from  the  GOI 
with  the  accompanying  exhibits  filed  on 
May  9,  2008.  As  discussed  below,  the 
GOI’s  submission  did  qpt  contain 
responses  concerning  certain  programs 
such  as  the  Special  Economic  Zone  Act 
of  2005  (2005  SEZ  Act)  and  programs 
administered  by  the  state  governments. 
In  spite  of  repeated  extensions,  the  GOI 
did  not  file  responses  concerning  these 
programs. 

We  received  a  questionnaire  response 
from  Essar  on  May  12,  2008.  We  issued 
supplemental  questionnaires  to  the  GOI 
and  Essar  regarding  programs  addressed 
in  the  initial  CVD  questionnaire  and 
received  supplemental  questionnaire 
responses.  In  the  case  of  JSW,  on  May 
12,  2008,  the  company  submitted  a 
letter  to  the  Department  stating  that  it 
had  no  shipments  of  the  Subject 
merchandise  during  the  FOR.  Therefore, 
JSW  did  not  respond  to  the  initial 
questionnaire. 

On  May  29,  2008,  petitioner 
submitted  new  subsidy  allegations 
pertaining  to  Essar.  On  July  30,  2008, 
the  Department  published  in  the 
Federal  Register  an  extension  of  the 
deadline  for  the  preliminary  results  of 
this  review.  See  Hot-Rolled  Carbon 
Steel  Products  From  India:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  73  FR  44220  (July  30,  2008).  On 
September  25,  2008,  the  Department 
initiated  an  investigation  of  the  new 
subsidies  allegations  regarding  Essar.* 
On  September  26,  2008,  we  issued  the 
new  subsidies  questionnaire  to  Essar 
and  the  GOI.  On  October  10,  2008,  and 
October  17,  2008,  we  received  responses 
to  our  new  subsidies  questionnaires 
from  the  GOI  and  Essar,  respectively. 
From  October  14,  2008,  through  October 
31,  2008,  we  received  responses  to  our 
new  subsidies  supplemental 
questionnaires  from  the  GOI. 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested.  The 
company  subject  to  this  review  is  Essar. 
This  review  covers  59  programs. 

Scope  of  Order 

The  merchandise  subject  to  this  order 
is  certain  hot-rolled  flat-rolled  carbon- 
quality  steel  products  of  a  rectangular 
shape,  of  a  width  of  0.5  inch  or  greater, 
neither  clad,  plated,  nor  coated  with 


’  See  Memorandum  to  Melissa  G.  Skinner, 
Director,  Office  3,  through  Eric  B.  Greynolds. 
Program  Manager,  from  Gayle  Longest,  Case 
Analyst,  regarding  “New  Subsidy  Allegations  for 
Essar  Steel  Limited”  (September  25,  2008).  This 
public  document  is  available  on  the  public  file  in 
the  Department’s  CRU  located  in  room  1117. 
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metal  and  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  non-me'tallic  substances  in  coils 
(whether  or  not  in  successively 
superimposed  layers],  regardless  of 
thickness,  and  in  straight  lengths,  of  a 
thickness  of  less  than  4.75  mm  and  of 
a  width  measuring  at  least  10  times  the  * 
thickness.  Universal  mill  plate  (i.e.,  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  mm,  but  not  exceeding 
1250  mm,  and  of  a  thickness  of  not  less 
than  4  mm,  but  not  exceeding  1250  mm, 
and  of  a  thickness  of  not  less  than  4 
mm,  not  in  coils  and  without  patterns 
in  relief)  of  a  thickness  not  less  than  4.0 
mm  is  not  included  wdthin  the  scope  of 
this  order. 

Specifically  included  in  the  scope  of 
this  order  are  vacuum-degassed,  fully 
stabilized  (commonly  referred  to  as 
interstitial-free  (IF))  steels,  high*- 
strength  low-alloy  (HSLA)  steels,  and 
the  substrate  for  motor  lamination 
steels.  If  steels  are  recognized  as  low- 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  order,  regardless  of  definitions  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  are  products  in 
which  iron  predominates,  by  weight, 
over  each  of  the  other  contained 
elements;  ii)  the  carbon  content  is  2 
percent  or  less,  by  weight;  and  iii)  none 
of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or  0.15 
percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  order 
unless  otherwise  excluded.  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
fi'om  the  scope  of  this  order; 


Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM 
specifications  A543,  A387,  A514, 
A517,  A506). 

SAE/AISI  grades  of  series  2300  and 
higher. 

Ball  bearings  steels,  as  defined  in  the 
HTS. 

Tool  steels,  as  defined  in  the  HTS. 

Silico-maganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with 
silicon  level  exceeding  2.25 
percent. 

ASTM  specifications  A710  and  A736. 

USS  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications; 
ASTM,  A507,  A507). 

Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been 
processed  by  cutting  or  stamping 
and  which  have  assumed  the 
character  of  articles  or  products 
classified  outside  chapter  72  of  the 
HTS. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the  HTS  as 
subheadings;  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 

6211.19.75.60,  and  6211.19.75.90. 
Certain  hot-rolled  flat-rolled  carbon- 
quality  steel  covered  by  this  order, 
including:  vacuum-degassed  fully 
stabilized;  high-strength  low-alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 

7226.11.90.60,  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  subject  merchandise  may 
also  enter  under  7210.40.10.00, 
7212.40.50.00,  and  7212.50.00.00. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department’s  written 
description  of  the  merchandise  subject 
to  this  order  is  dispositive. 


Adverse  Facts  Available 

As  discussed  above,  on  February  28, 
2008,  the  Department  issued  the  initial 
questionnaire  to  Essar  and  the  GOI, 
including^state  governments.  After 
requesting  and  receiving  several 
extension  requests,  the  GOI  filed  a 
response  to  the  Department’s  initial 
questionnaire  on  May  5  and  May  9, 
2008.2  However,  the  GOI  failed  to 
provide  a  response  to  certain  programs 
addressed  in  the  Department’s  initial 
questionnaire,  namely  the  2005  SEZ  Act 
and  programs  administered  by  the  state 
governments. 

At  the  request  of  the  GOI,  the 
Department  extended  the  GOI’s 
deadline  to  respond  to  questions 
regarding  the  2005  SEZ  Act  as  well  as 
questions  concerning  various  programs 
administered  by  state  governments. 
Specifically,  on  May  6,  2008,  the 
Department  granted  the  GOI  an 
extension  until  May  9,  2008,  to  respond 
to  the  outstanding  questions.  On  May  9, 
2008,  the  GOI  requested  a  three-week 
extension  to  respond  to  the  questions 
concerning  the  2005  SEZ  Act  and  the 
state  government  programs.  On  May  15, 
.2008,  the  Department  grahted  the  GOI 
an  extension  until  May  23,  2008,  to 
respond  to  the  questions  concerning  the 
2005  SEZ  Act  and  the  state  government 
programs. 3  On  May  23,  2008,  the  GOI 
submitted  a  letter  in  which  it  indicated 
that  it  was  unable  to  specify  a  date  on 
which  it  would  be  able  to  submit  the 
requested  information.  No  further 
response  has  been  filed  by  the  GOI  with 
respect  to  the  2005  SEZ  Act  and  the 
state  government  programs  in  this 
proceeding. 

Section  776(a)(1)  and  (2)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
provide  that  the  Department  shall  apply 
“facts  otherwise  available”  if,  inter  alia, 
necessary  information  is  not  on  the 
record  or  an  interested  party  or  any 
other  person;  (A)  withholds  information 
that  has  been  requested;  (B)  fails  to 
provide  information  within  the 
deadlines  established,  or  in  the  form 
and  manner  requested  by  the 
Department,  subject  to  subsections  (c)(1) 
and  (e)  of  .section  782  of  the  Act;  (c) 
significantly  impedes  a  proceeding;  or 
(D)  provides  information  that  cannot  be 
verified  as  provided  by  section  782(i)  of 
the  Act. 


2  The  Department  provided  the  GOI  a  total  of  71 
day.s  to  respond  to  the  initial  questionnaire,  which 
was  comprised  of  the  standard  37-day  deadline  plus 
31  days  in  extensions. 

'■•The  Department  included  questions  concerning 
the  2005  SEZ  Act  and  the  state  government 
programs  in  its  initial  questionnaire.  Thus,  the 
Department  provided  the  GOI  with  a  total  of  85 
days  to  respond  to  questions  concerning  the  2005 
SEZ  Act  and  the  state  government  programs. 
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Where  the  Department  determined 
that  a  response  to  a  request  for 
information  does  not  comply  with  the 
request,  section  782(d)  of  the  Act 
provides  that  the  Department  will  so 
inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits  and  subject  to  section  782(e) 
of  the  Act,  the  Department  may 
disregard  all  or  part  of  the  original  and 
subsequent  responses,  as  appropriate. 
Section  782(e)  of  the  Act  provides  that 
the  Department  “shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  applicable  requirements  established 
by  the  administering  authority”  if  the 
information  is  timely,  can  be  verified,  is 
not  so  incomplete  that  it  cannot  be  used, 
and  if  the  interested  party  acts  to  the 
best  of  its  ability  in  providing  the 
information.  Where  all  of  these 
conditions  are  met,  the  statue  requires 
the  Department  to  use  the  information  if 
it  can  do  so  without  undue  difficulties. 

Because  the  GOI  failed  to  provide  the 
requested  information  by  the 
established  deadlines,  the  Department 
does  not  have  the  necessary  information 
on  the  record  to  determine  whether  the 
subsidies  received  by  Essar  under  the 
2005  SEZ  Act  and  the  state 
administered  programs  constitute 
financial  contributions  and  are  specific 
within  sections  771(D)  and  771(5A)  of 
the  Act,  respectively.  Therefore,  the 
Department  must  base  its  determination 
on  the  facts  otherwise  available  in 
accordance  with  section  776(a)(2)(B)  of 
the  Act.  As  noted,  the  Department 
extended  the  GOI’s  deadline  to  respond 
to  the  2005  SEZ  Act  and  the  programs 
administered  by  the  state  governments 
in  the  initial  questionnaire  on  several 
occasions.  However,  the  GOI  failed  to 
submit  responses  to  these  programs. 
Therefore,  consistent  with  section 
776(a)(2)(B)  of  the  Act,  we  must  resort 
to  facts  available. 

Because  the  GOI  did  not  provide  the 
requested  information  on  all  of  its 
subsidy  programs,  pursuant  to  section 
776(b)  of  the  Act,  we  find  that  the  GOI 
did  not  act  to  the  best  of  its  ability  and, 
therefore,  we  are  employing  adverse 
inferences  in  selecting  from  among  the 
facts  otherwise  available.  Section  776(b) 
of  the  Act  provides  that  the  Department 
may  use  an  adverse  inference  in 
applying  the  facts  otherwise  available 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
Section  776(b)  of  the  Act  also  authorizes 


the  Department  to  use  as  adverse  facts 
available  (AFA)  information  derived 
from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  In  a 
countervailing  duty  case,  the 
Department  requires  information  from 
both  the  government  of  the  country 
whose  merchandise  is  under  the  order 
and  the  foreign  domestic  producers  and 
exporters.  When  the  government  fails  to 
provide  requested  information 
concerning  alleged  subsidy  programs, 
the  Department,  as  AFA,  typically  finds 
that  a  financial  contribution  exists 
under  the  alleged  program  and  that  the 
program  is  specific.  See,  e.g..  Notice  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Cut-to-Length  Carbon-Quality  Steel 
Plate  from  the  Republic  of  Korea,  71  FR 
11397,  11399  (March  7,  2006) 
(unchanged  in  the  Notice  of  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Certain  Cut-to- 
Length  Carbon-Quality  Steel  Plate  from 
the  Republic  of  Korea,  71  F’R  38861  (July 
10,  2006),  in  which  the  Department 
relied  on  adverse  inferences  in 
determining  that  the  Government  of 
Korea  directed  credit  to  the  steel 
industry  in  a  manner  that  constituted  a 
financial  contribution  and  was  specific 
to  the  steel  industry  within  the  meaning 
of  sections  771(5)(D)(i)  and 
771(5A)(D)(iii)  of  the  Act,  respectively). 
However,  the  Department  will  normally 
rely  on  the  foreign  producer’s  or 
exporter’s  records  to  determine  the 
existence  and  amount  of  the  benefit. 
Consistent  with  its  past  practice, 
because  the  GOI  failed  to  provide 
information  concerning  certain  alleged 
subsidies,  the  Department,  as  AFA,  has 
determined  that  those  programs  confer  a 
financial  contribution  and  are  specific 
pursuant  to  sections  771(5)(D)  and 
771(5A)  of  the  Act,  respectively."*  The 
analysis  of  the  extent  of  the  benefit,  if 
any,  is  discussed  in  the  “Special 
Economic  Zone  Act  of  2005  (SEZ  Act),” 
and  “Gujarat  Special  Economic  Zone 
Act  (SGOG  SEZ  Act)”  sections  below. 

With  respect  to  the  Export  Promotion 
Capital  Goods  Scheme  (EPCGS),  the 
Department  sent  supplemental 
questionnaires  to  Essar  on  September 
29,  2008,  and  November  7,  2008, 
requesting  additional  and  clarifying 
information  with  respect  to  several 
licenses  under  this  program.  While 


■•The  GOI  failed  to  provide  any  information  on 
how  the  alleged  programs  operate.  Therefore,  in 
applying  adverse  inferences,  we  are  unable  to 
reference  any  sub-paragraphs  under  sections 
771(5)(D)  and  771(5A)  of  the  Act.  We  note  that  the 
GOI  also  failed  to  provide  information  regarding 
these  programs  in  prior  reviews. 


Essar  provided  responses  to  these 
questionnaires,  it  failed  to  provide  all  of 
the  information  requested  with  respect 
to  several  licenses  under  the  EPCGS 
program. 

Because  Essar  failed  to  provide  the 
requested  information  for  the  EPCGS 
licenses  in  question  by  the  established 
deadlines,  and  after  several  requests,  the 
Department  does  not  have  the  necessary 
information  to  determine  the  net 
subsidy  for  these  licenses.  Therefore, 
the  Department  must  base  its 
determination  on  the  facts  otherwise 
available  in  accordance  with  section 
776(a)(2)(B)  of  the  Act  with  respect  to 
the  licenses  for  which  we  have 
incomplete  information. 

Because  Essar  did  not  provide  the 
requested  information  on  all  of  its 
EPCGS  licenses,  pursuant  to  section 
776(b)  of  the  Act,  we  find  that  Essar  did 
not  act  to  the  best  of  its  ability  and, 
therefore,  we  are  employing  adverse 
inferences  in  selecting  from  among  the 
facts  otherwise  available.  Section  776(b) 
of  the  Act  provides  that  the  Department 
may  use  an  adverse  inference  in 
applying  the  facts  otherwise  available 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
Section  776(b)  of  the  Act  also  authorizes 
the  department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Normally,  the  Department  will  rely  on 
the  foreign  producer’s  or  exporter’s 
records  to  determine  the  existence  and 
amount  of  the  benefit.  Consistent  with 
its  past  practice,  because  Essar  failed  to 
provide  information  concerning  certain 
EPCGS  licenses,  the  Department,  as 
AFA  in  these  preliminary  results,  is 
using  Essar’s  highest  calculated  benefits 
pertaining  to  EPCGS  licenses  in  this 
review. 

Subsidies  Valuation  Information 

Benchmarks  for  Loans  and  Discount 
Rates 

Pursuant  to  19  CFR  351.524(d)(3)(i), 
the  Department  will  use,  when 
available,  the  company-specific  cost  of 
long-term  fixed-rate  loans  (excluding 
loans  deemed  to  be  countervailable 
subsidies)  as  a  discount  rate  for 
allocating  non-recurring  benefits  over 
time.  Similarly,  pursuant  to  19  CFR 
351.505(a),  the  Department  will  use  the 
actual  cost  of  comparable  borrowing  by 
a  corhpany  as  a  loan  benchmark,  when 
available.  According  to  19  CFR 
351.505(a)(2),  a  comparable  commercial 
loan  is  defined  as  one  that,  when 
compared  to  the  loan  being  examined, 
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has  similarities  in  the  structure  of  the 
loan  (e.g.,  fixed  interest  rate  vs.  variable 
interest  rate),  the  maturity  of  the  loan 
(e.g.,  short-term  vs.  long-term),  and  the 
currency  in  which  the  loan  is 
denominated. 

For  programs  requiring  the 
application  of  a  benchmark  interest  rate, 
19  CFR  351.505(a)(2){ii)  states  a 
preference  for  using  an  interest  rate  that 
the  company  could  have  obtained  on  a 
comparable  loan  in  the  commercial 
market.  Also,  19  CFR  351.505(a)(3)(i) 
stipulates  that  when  selecting  a 
comparable  commercial  loan  that  the 
recipient  “could  actually  obtain  on  the 
market,”  the  Department  will  normally 
rely  on  actual  short-term  and  long-term 
loans  obtained  by  the  firm.  However, 
when  there  are  no  comparable 
commercial  loans,  the  Department  may 
use  a  national  average  interest  rate, 
pursuant  to  19  CFR  351.505(a)(3)(ii).  In 
addition,  19  CFR  351.505(a)(2)(ii)  states 
that  the  Department  will  not  consider  a 
loan  provided  by  a  government-owned 
bank  for  purposes  of  calculating 
benchmark  rates. 

For  programs  requiring  an  Indian 
Rupee  (rupee)  denominated  discount 
rate  or  the  application  of  a  rupee- 
denominated  long-term  fixed-rate 
benchmark,  w'e  used,  where  available, 
company-specific,  weighted-average 
interest  rates  on  comparable  commercial 
long-term,  rupee-denominated  loans. 
When  there  w^ere  no  comparable  long¬ 
term,  rupee-denominated  loans  from 
commercial  Banks  during  the  year  under 
consideration,  pursuant  to  19  CFR 
3351.5059a)(3)(ii),  w^e  used  a  national 
average  interest  rate  as  the  benchmark. 
Specifically,  we  used  India’s  prime 
lending  rate  (PLR),  as  published  by  the 
Reserve  Bank  of  India  (RBI),  as  our 
long-term,  benchmark  interest  rate. 
However,  at  this  time,  we  lack 
information  regarding  India’s  PLR  for 
the  POR.  Therefore,  for  purposes  of  the 
preliminary  results,  we  are  using  rupee 
long-term  rates  as  reported  by  the 
International  Monetary  Fund’s  (IMF) 
publication  International  Financial 
Statistics.  The  use  of  the  IMF’s 
publication  for  benchmark  rate 
information  is  consistent  with  the 
Department’s  practice  in  prior  Indian 
cases.  See  Final  Affirmative 
Counter\'ailing  Duty  Determination: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  India,  66  FR  49635 
(September  28,  2001)  (HRC 
Investigation)  and  accompanying  Issues 
and  Decision  Memorandum  (HRC 
Investigation  Decision  Memorandum)  at 
“Benchmarks  for  Loans  and  Discount 
Rate”  section;  see  also  Notice  of  Final 
Affirmative  Counterx'ailing  Duty 
Determination  and  Final  Negative 


Critical  Circumstances  Determination: 
Certain  Lined  Paper  Products  from 
India,  71  FR  45034  (August  8,  2006) 
(Final  Determination  of  Lined  Paper 
Investigation),  and  accompanying  Issues 
and  Decision  Memorandum  (Final 
Determination  of  Lined  Paper 
Investigation  Decision  Memorandum)  at 
“Benchmarks  for  Loans  and  Discount 
Rate.”  After  the  preliminary  results,  we 
will  seek  information  regarding  India’s 
PLR  for  the  POR. 

For  those  programs  requiring  a  foreign 
currency— denominated  discount  rate  or 
application  of  a  foreign  currency- 
denominated  long-term  fixed-rate 
benchmark,  we  used,  w'here  available, 
company-specific,  weighted-average 
interest  rates  of  comparable  commercial 
long-term  loans,  denominated  in  the 
same  currency.  Where  no  such 
benchmark  instruments  were  available, 
consistent  with  19  CFR  351.505(a)(3)(ii), 
we  used  currency-specific  lending  rates 
from  private  creditors  as  reported  by  the 
IMF’s  publication  International 
Financial  Statistics.  See  Id. 

For  variable-rate  rupee-denominated 
or  foreign  currency-denominated  loans 
outstanding  during  the  POR,  our 
preference  is  to  use  the  interest  rates  of 
variable-rate  lending  instruments 
issued  during  the  year  in  which  the 
government  loans  were  issued,  pursuant 
to  19  CFR  351.505(a)(5)(i).  Where  such 
benchmark  instruments  were 
unavailable,  we  used  interest  rates  from 
loans  issued  during  the  POR  as  our 
benchmark,  as,  for  purposes  of  this 
proceeding,  such  rates  better  reflect  a 
variable  interest  rate  that  w'ould  be  in 
effect  during  the  review  period. 

Pursuant  to  19  CFR  351.505(a)(2)(iv). 
if  a  program  under  review  is  a 
government-provided,  short-term  loan, 
the  preference  is  to  use  an  annual 
average  of  the  interest  rates  on 
comparable  commercial  loans  during 
the  year  in  which  the  government- 
provided  loan  was  taken  out,  weighted 
by  the  principal  amount  of  each  loan. 
For  this  review,  we  required  both  US 
dollar-denominated  and  rupee- 
denominated  short-term  loan 
benchmark  rates  to  determine  benefits 
received  under  the  Pre— Shipment 
Export  Financing  program.  Absent  a 
company-specific,  commercial  interest 
rate  denominated  in  rupees  to  calculate 
the  benefit,  we  sourced  a  rupee- 
denominated  short-term  interest  rate  for 
India  as  reported  in  the  IMF’s 
International  Financial  Statistics.  Where 
we  did  not  have  comparable,  company- 
specific  short-term  loans  denominated 
in  US  dollars,  we  used  the  dollar- 
denominated  short-term  interest  rate  for 
the  United  States  as  reported  in 
International  Financial  Statistics.  See 


e.g.,  ther “Benchmarks  for  Loans  and 
Discount  Rate”  section  of  the  Final 
Determination  of  Lined  Paper 
Investigation  Decision  Memorandum. 

Use  of  Uncreditworthy  Benchmarks  for 
Essar 

In  the  administrative  review  covering 
the  period  April  20,  2001,  through 
December  31,  2002,  we  found  Essar  to 
be  uncreditworthy  during  2001  and 
2002.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  India,  69  FR 
26549  (May  13,  2004)  (Final  Results  of 
First  HRC  Review)  and  accompanying 
Issues  and  Decision  Memorandum 
(Final  Results  of  First  HRC  Review 
Decision  Memorandum)  at 
“Creditworthiness.”  As  no  new 
evidence  has  been  provided  to  the 
Department  with  respect  to  Essar’s 
uncreditworthiness  during  2001  and 
2002,  we  will  continue  to  apply  the 
uncreditworthy  benchmark 
methodology  for  those  programs 
requiring  a  long-term  benchmark  for 
2001  and  2002.  For  our  long-term 
interest  rates,  we  used  India’s  PLRs  and 
converted  those  rates  into  benchmark 
interest  rates  for  Essar  using  the  formula 
.set  forth  in  19  CFR  351.505(a)(3)(iii). 

Allocation  Period 

Under  19  CFR  351.524(d)(2)(i),  we 
presume  the  allocation  period  for  non¬ 
recurring  subsidies  to  be  the  average 
useful  life  (AUL)  of  renewable  physical 
assets  for  the  industry  concerned,  as 
listed  in  the  Internal  Revenue  Service’s 
1977  Class  Life  Asset  Depreciation 
Range  System  (IRS  tables),  as  updated 
by  the  U.S.  Department  of  the  Treasury. 
This  presumption  will  apply  unless  a 
party  claims  and  establishes  that  the  IRS 
tables  do  not  reasonably  reflect  the  AUL 
of  the  renewable  physical  assets  for  the 
company  or  industry  under  review,  and 
the  party  can  e.stabli.sh  that  the 
difference  between  the  company- 
specific  or  country-wide  AUL  for  the 
industry  under  review  is  significant, 
pursuant  to  19  CFR  351.524(d)(2)(ii). 

For  assets  iKsed  to  manufacture  products 
such  as  hot-rolled  carbon  steel  flat 
products,  the  IRS  tables  prescribe  an 
AUL  of  15  years. 

In  their  questionnaire  respon.se,  the 
respondent  did  not  rebut  the  regulatory 
presumption  of  a  1.5-year  AUL. 
Therefore,  we  used  a  15-year  AUL  to 
allocate  any  non-recurring  subsidies  for 
purposes  of  these  preliminary  results. 

Further,  for  non-recurring  subsidies, 
we  have  applied  the  “0.5  percent  test” 
described  in  19  CFR  351.524(b)(2). 
Under  this  test,  we  compare  the  amount 
of  subsidies  approved  under  a  given 
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program  in  a  particular  year  to  sales 
(total  sales  or  total  export  sales,  as 
appropriate)  for  the  same  year.  If  the 
amount  of  subsidies  is  less  than  0.5 
percent  of  the  relevant  sales,  then  the 
benefits  are  allocated  to  the  year  of 
receipt  rather  than  allocated  over  the 
AUL  period. 

Analysis  of  Programs 

A.  Programs  Administered  by  the 
Government  of  India 

I.  Pre-  and  Post-Shipment  Export 
Financing 

The  RBI  provides  short-term  pre¬ 
shipment  export  financing,  or  “packing 
credits,”  to  exporters  through 
commercial  banks.  Upon  presentation  of 
a  confirmed  export  order  or  letter  of 
credit  to  a  bank,  companies  may  receive 
pre-shipment  credit  lines  upon  which 
they  may  draw  as  needed.  Credit  line 
limits  are  established  by  commercial 
banks  based  upon  a  company’s 
creditworthiness  and  past  export 
performance,  and  may  be  denominated 
either  in  Indian  rupees  or  in  foreign 
currency.  Commercial  banks  extending 
export  credit  to  Indian  companies  must, 
by  law,  charge  interest  on  this  credit  at 
rates  capped  by  the  RBI.  For  post¬ 
shipment  export  financing,  exporters  are 
eligible  to  receive  post-shipment  short¬ 
term  credit  in  the  form  of  discounted 
trade  bills  or  advances  by  commercial 
banks  at  preferential  interest  rates  to 
finance  the  period  between  the  date  of 
shipment  of  exported  merchandise  and 
payment  from  export  customers  (transit 
period). 

The  Department  has  previously 
determined  that  these  export  financing 
programs  are  countervailable  to  the 
extent  that  the  interest  rates  are  capped 
by  the  GOI  and  are  lower  than  the  rates 
exporters  would  have  paid  on 
comparable  commercial  loans.  See  e.g., 
PoiyethyleneTerephthalate  Film,  Sheet, 
and  Strip  form  India:  Final  Results  of 
Counter\'aiIing  Duty  Administrative 
Review  ,*72  FR  6530  (February  12,  2007) 
(Final  Results  of  3"^  PET  Film  Review) 
and  accompanying  Issues  and  Decision 
Memorandum  (Final  Results  of  3''^*  PET 
Film  Review  Decision  Memorandum)  at 
“Pre-Shipment  and  Post-Shipment 
Export  Financing.”  Specifically,  the 
Department  determined  that  the  GOI’s 
issuance  of  financing  at  preferential 
rates  constituted  a  financial 
contribution  pursuant  to  section 
771(5)(D)(i)  of  the  Act  and  that  the 
interest  savings  under  this  program 
conferred  a  benefit  pursuant  to  section 
771(5)(E)(ii)  of  the  Act.  The  Department 
also  found  this  program,  which  is 
contingent  upon  exports,  to  be  specific 
within  the  meaning  of  section 


771(5A)(B)  of  the  Act.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  presented  in 
this  review  to  warrant  a  reconsideration 
of  the  Department’s  finding. 

Essar  reported  rupee-denominated, 
pre-shipment  loans  outstanding  during 
the  POR.  Essar  also  reported  U.S. 
dollar-denominated,  pre-shipment 
export  loans  outstanding  during  the 
POR.  Essar  reported  that  it  did  not  use 
po.st-shiprnent  loans  during  the  POR. 

To  calculate  the  benefit  conferred  by 
the  pre— shipment  loan  program,  we 
compared  the  actual  interest  paid  on  the 
loans  with  the  amount  of  interest  that 
would  have  been  paid  at  the  benchmark 
interest  rates.  We  used  a  rupee-  or  U.S. 
dollar-denominated  benchmark,  as 
appropriate  (see  “Subsidies  Valuation 
Information”  section,  supra).  Where  the 
benchmark  interest  exceeds  the  actual 
interest  paid,  the  difference  constitutes 
the  benefit.  For  pre-shipment  loans,  we 
calculated  the  company-specific 
program  rates  by  dividing  the  benefit 
received  by  the  company  during  the 
POR  by  the  company’s  total  exports 
during  the  POR. 

For  pre— shipment  loans,  we 
calculated  the  net  subsidy  rate  by 
dividing  the  benefit  by  the  participating 
company’s  total  exports,  consistent  with 
the  Department’s  practice.  See  e.g.. 

Final  Determination  of  Lined  Paper 
Investigation  Decision  Memorandum  at 
“Pre-  and  Post-Shipment  Export 
Financing.” 

We  preliminarily  determine  the  new 
countervailable  subsidy  rate  under  the 
pre-shipment  export  financing  program 
to  be  5.14  percent  ad  valorem  for  Essar. 

2.  EPCGS 

The  EPGGS  provides  for  a  reduction 
or  exemption  of  customs  duties  and  an 
exemption  for  excise  taxes  on  imports  of 
capital  goods.  Under  this  program, 
producers  may  import  capital 
equipment  at  a  reduced  customs  duty, 
subject  to  an  export  obligation  equal  to 
eight  times  the  duty  saved  to  be  fulfilled 
over  a  period  of  eight  years  (12  years 
where  the  GIF  value  is  Rs.  100  crore-^) 
from  the  date  the  license  was  issued. 

For  failure  to  meet  the  export  obligation, 
a  company  is  subject  to  payment  of  all 
or  part  of  the  duty  reduction,  depending 
on  the  extent  of  the  export  shortfall, 
plus  penalty  interest. 

The  Department  has  previously 
determined  that  the  import  duty 
reductions  provided  under  the  EPGGS 
constitute  a  countervailable  export 
subsidy.  See  e.g..  Final  Results  of  3’^'* 
PET  Film  Review  Decision 
Memorandum  at  “Export  Promotion 


5  A  c:rore  is  equal  to  10,000,000  rupees. 


Gapital  Goods  Scheme.”  Specifically, 
the  Department  has  found  that  under 
the  EPGGS  program,  the  GOI  provides  a 
financial  contribution  under  section 
771(5)(D)  of  the  Act.  The  Department 
also  found  this  program  to  be  specific 
under  section  771(5A)(B)  of  the  Act 
because  it  is  contingent  upon  export 
performance.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  provided  with  respect  to  this 
program.  Therefore,  we  continue  to  find 
that  import  duty  reductions  provided 
under  the  EPGGS  are  countervailable 
export  subsidies. 

Essar  reported  that  it  received  import 
duty  reductions  under  the  EPGGS 
program.  For  these  preliminary  results, 
we  have  determined  the  benefit  for  the 
respondent  in  accordance  with  our 
findings  and  treatment  of  this  program 
in  other  Indian  CVD  proceedings.  Id. 
Because  the  importation  of  capital 
equipment  is  tied  to  firms’  capital 
structure,  we  are,  in  accordance  with  19 
CFR  361.524(c)(2)(iii),  treating  the 
receipt  of  duty  exemptions  under  the 
program  as  non-recurring  subsidies.  Id. 
Furthermore,  under  the  Department’s 
approach,  there  are  two  types  of  benefits 
under  the  EPGGS  program.  The  first 
benefit  is  the  amount  of  unpaid  duties 
that  would  have  to  be  paid  to  the  GOI 
if  the  export  requirements  are  not  met. 
The  repayment  of  this  liability  is 
contingent  on  subsequent  events,  and  in 
such  instances,  it  is  the  Department’s 
practice  to  treat  any  balance  on  an 
unpaid  liability  as  an  interest-free  loan. 
See  19  CFR  351.505(d)(1).  See  e.g..  Final 
Results  of  3’''^  PET  Film  Review  Decision 
Memorandum  at  “Export  Promotion 
Capital  Goods  Scheme.” 

For  those  EPCGS  licenses  for  which 
Essar  has  not  yet  met  the  export 
obligations  specified  in  the  licenses  by 
the  end  of  the  POR,  we  preliminarily 
find  that  the  company  had  an 
outstanding  contingent  liability  to  be 
treated  as  an  interest-free  loan  in  the 
amount  of  the  import  duty  reduction  or 
exemption  for  those  EPCGS  licenses  for 
which  Essar  applied  but,  as  of  tbe  end 
of  the  POR,  has  not  received  a  waiver 
of  their  obligations  to  repay  the  duties 
from  the  GOI. 

Accordingly,  for  those  unpaid  duties 
for  which  Essar  has  yet  to  fulfill  its 
export  obligations,  we  preliminarily 
find  the  benefit  to  be  the  interest  that  it 
would  have  paid  during  the  POR  had  it 
borrowed  the  full  amount  of  the  duty 
reduction  at  the  time  of  import. 

Pursuant  to  19  CFR  351.505(d)(1),  we 
used  a  long-term  interest  rate  as  our 
benchmark  to  calculate  the  benefit  of  a 
contingent  liability  interest-free  loan 
because  the  event  upon  which 
repayment  of  the  duties  depends  (i.e., 
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the  date  of  expiration  of  the  time  period 
for  the  company  to  fulfill  its  export 
commitments)  occurs  at  a  point  in  time 
more  than  one  year  after  the  date  the 
capital  goods  were  imported. 
Specifically,  we  used  the  long-term 
benchmark  interest  rates  as  described  in 
the  “Subsidies  Valuation”  section, 
supra.  The  rate  used  corresponds  to  the 
year  in  which  the  company  imported 
the  items  under  the  program. 

Furthermore,  consistent  with  our 
policy,  absent  any  acknowledgment 
from  the  GOl,  in  the  form  of  an  official 
letter  demonstrating  that  the  liability 
has  been  eliminated,  we  treat  benefits 
from  these  licenses  as  contingent 
liabilities.  See  e.g.,  Final  Results  of  3"* 
PET  Film  Review  Decision 
Memorandum  “Export  Promotion 
Capital  Goods  Scheme;”  see  also  Final 
Determination  of  Lined  Paper 
Investigation  Decision  Memorandum  at 
“Export  Promotion  Capital  Goods 
Scheme.” 

The  second  benefit  is  the  waiver  of 
duty  on  imports  of  capital  equipment 
covered  by  those  EPCGS  licenses  for 
which  export  requirements  have  been 
met.  For  certain  licenses,  Essar  reported 
that  it  had  completed  its  export 
obligation  under  the  EPCGS  program, 
thereby  eliminating  the  outstanding 
contingent  liabilities  on  the 
corresponding  duty  exemptions. 
However,  as  explained  above,  in 
keeping  with  our  practice,  we  have  only 
accepted  those  claims  that  are 
accompanied  by  official  letters  from  the 
GOl  as  contingent  liabilities. 

For  those  licenses  for  which 
respondent  demonstrated  that  it  had 
fulfilled  the  export  obligations,  we 
followed  our  methodology  set  forth  in 
the  Final  Determination  of  Lined  Paper 
Investigation  and  treated  the  import 
duty  savings  as  grants  received  in  the 
year  in  which  the  GOl  waived  the 
contingent  liability  on  the  import  duty 
exemptions.  See  Final  Determination  of 
Lined  Paper  Investigation  Decision 
Memorandum  at  “Export  Promotion 
Capital  Goods  Scheme  (EPCGS)” 
section.  In  accordance  with  19  CFR 
351.524(b)(2),  for  each  license,  we 
performed  the  “0.5  percent  te.st”  to 
determine  whether  the  benefit  should  be 
fully  expensed  in  the  year  of  receipt  or 
allocated  over  the  AUL  used  in  this 
proceeding  pursuant  to  the  grant 
allocation  methodology  set  forth  in  19 
CFR  351.524(d)(1). 

Essar  reported  that  it  paid  application 
fees  in  order  to  obtain  its  EPCGS 
licenses.  We  preliminarily  find  that  the 
application  fees  paid  qualify  as  an 
“application  fee,  deposit,  or  similar 
payment  paid  in  order  to  qualify  for,  or 
to  receive,  the  benefit  of  the 


countervailable  subsidy.”  See  Section 
771(6)(A)  of  the  Act.  As  a  result,  we 
have  offset  the  benefit  in  an  amount 
equal  to  the  fees  paid. 

To  calculate  the  company-specific 
subsidy  rates  for  this  program,  we 
summed  the  benefits  from  the  waived 
licenses,  which  we  determine  confers  a 
benefit  in  the  form  of  a  grant,  and  from 
those  licenses  that  have  yet  to  be 
waived,  which  we  determine  confers  a 
benefit  in  the  form  of  contingent 
liability  loans.  With  respect  to  licenses 
related  to  imports  of  capital  goods 
during  the  POR,  we  prorated  the 
contingent  liability  by  the  actual 
number  of  days  the  contingent  liability 
was  in  effect  during  the  POR.  See  Final 
Determination  of  Lined  Paper 
Investigation  Decision  Memorandum  at 
“Export  Promotion  Capital  Goods 
Scheme.”  We  then  divided  the  total 
benefits  received  by  each  company  by 
the  company’s  total  export  sales  for  the 
POR.  On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  from  this  program  to  be  1.02 
percent  ad  valorem  for  Essar. 

3.  Sale  of  High-Grade  Iron  Ore  for  Less 
Than  Adequate  Remuneration 

The  Department  has  previously 
determined  that  the  GOl  provides  high- 
grade  iron  ore  to  steel  producers  for  less 
than  adequate  remuneration  through  the 
government-owned  National  Mineral 
Development  Corporation  (NMDC).  See 
Notice  of  Final  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  India  ,  71  FR  28665  (May  17,  2006) 
[Final  Results  of  Second  HRC  Review], 
and  accompanying  Issues  and  Decision 
Memorandum  (Final  Results  of  Second 
HRC  Review  Decision  Memorandum)  at 
“Sale  of  High-Grade  Iron  Ore  for  Less 
Than  Adequate  Remuneration,”  see  also 
Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  India,  71  FR 
1512,  1512  (January  10,  2006) 
(Preliminary  Results  of  Second  HRC 
Review).  NMDC  is  governed  by  the 
Ministry  of  Steel  and  the  GOl  holSs  the 
vast  majority  of  its  shares.  In  past 
reviews,  we  have  found  the  NMDC  to  be 
a  government  authority  that  provides  a 
financial  contribution  within  the 
meaning  section  771(5)(D)(iii)  of  the 
Act.  See  e.g..  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  India:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  73  FR  40295 
(July  14,  2008)  [Final  Results  of  Fourth 
HRC  Review)  and  accompanying  Issues 
and  Decision  Memorandum  (Final 
Results  of  Fourth  HRC  Review  Decision 
Memorandum)  at  “Sale  of  High-Grade 


Iron  Ore  for  Less  Than  Adequate 
Remuneration.”  No  new  information 
has  been  provided  to  the  Department  by 
the  GOl  to  warrant  a  reconsideration  of 
our  finding.  Therefore,  for  this  review, 
we  preliminarily  find  that  the  GOl 
directly,  through  the  government- 
owned  NMDC,  continues  to  provide  a 
financial  contribution  as  defined  under 
section  771(5)(D)  (iii)  of  the  Act  and  that 
the  GOFs  provision  of  high-grade  iron 
ore  is  specific  under  section  771 
(5A)(D)(iii)(I)  of  the  Act  because  the 
actual  recipient  of  the  subsidy  is  limited 
to  industries  that  use  iron  ore,  including 
the  steel  industry,  and  is  thus  limited  in 
number.  Essar  reported  that  it 
purchased  high-grade  iron  ore  [i.e.,  iron 
ore  with  iron  (Fe)  content  of  64  percent 
or  above)  fines  and  high-grade  direct 
reduced  calibrated  lump  iron  ore  (DR- 
CLO  lumps)  from  the  NMDC  during  the 
POR. 

Section  771(5)(E)(iv)  of  the  Act 
provides  that  a  benefit  is  conferred  by 
a  government  when  the  government 
provides  the  good  or  service  for  less 
than  adequate  remuneration.  Pursuant 
to  19  CFR  351.511(a)(2)(i)  the 
Department  will  normally  seek  to 
measure  the  adequacy  of  remuneration 
by  comparing  the  government  price  for 
tbe  goods  or  service  to  a  market- 
determined  price  resulting  from  actual 
transactions  in  the  country  in  question. 
The  regulations  provide  that  such 
market-determined  prices  could 
include  prices  stemming  from  actual 
transactions  between  private  parties, 
actual  imports,  or,  in  certain 
circumstances,  actual  sales  from 
competitively  run  government  auctions. 

Essar  provided  information 
concerning  its  purchases  of  DR-CLO 
iron  ore  lumps  from  a  non-affiliated 
foreign  supplier  during  the  POR.  There 
is  no  information  on  tbe  record  that 
suggests  such  private  supplier  prices, 
including  import  prices  into  India,  do 
not  reflect  actual  market-determined 
prices  in  India  for  comparable  ore,  or 
that  such  private  supplier  prices  have 
been  distorted  by  GOl  control  of  or  other 
involvement  in  the  market.  Therefore, 
pursuant  to  19  CFR  351.511(a)(2)(i),  we 
used  Essar’s  actual  import  prices 
charged  by  the  non-affiliated  foreign 
supplier  for  DR-CLO  lumps  to  compare 
with  Essar’s  purchases  of  DR-CLO 
lumps  from  NMDC.  Our  approach  in 
this  regard  is  consistent  with  the 
approach  employed  in  the  previous 
review.  See  Final  Results  of  Fourth  HRC 
Review  Decision  Memorandum  at  “Sale 
of  High-Grade  Iron  Ore  for  Less  Than 
Adequate  Remuneration.” 

With  respect  to  Essar’s  purchases  of 
iron  ore  fines  from  the  GC)I,  the  record 
of  this  review  contains  no  information 
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on  actual  transaction  prices  between 
private  parties  in  India,  imports,  or  sales 
from  government  auctions  that  can  be 
used  to  measure  any  benefit  to  Essar  as 
a  result  of  this  program.  Thus,  for  these 
transactions,  the  Department  is  unable 
to  measure  the  adequacy  of 
remuneration  using  actual  market- 
determined  prices  in  India,  as  directed 
by  19  CFR  351.511(a)(2)(i). 

Under  19  CFR  351.511(a)(2)(ii),  where 
actual  market-determined  prices  are  not 
available  with  which  to  make  the 
comparison  under  paragraph  {a)(2)(i), 
the  Department  will  seek  to  measure  the 
adequacy  of  remuneration  by  comparing 
the  government  price  to  a  world  market 
price  where  it  is  reasonable  to  conclude 
that  such  prices  would  be  available  to 
purchasers  in  the  country  in  question. 
This  second  tier  directs  the  Department 
to  examine  prices  which  it  would  be 
reasonable  to  conclude  that  purchasers 
could  obtain  in  India.  There  are 
publications  on  the  record  that  include 
prices  from  the  world  market  for 
comparable  goods  which  can  be  used  as 
a  benchmark  to  determine  whether  the 
COI  sold  iron  ore  fines  to  the 
respondent  for  less  than  adequate 
remuneration.  Specifically,  the  Tex 
Report,  a  daily  Japanese  publication  that 
reports  on  world-wide  price 
negotiations  for  high-grade  iron  ore, 
includes  prices  for  high-grade  iron  ore 
that  were  set  for  2007.  Therefore, 
consistent  with  our  approach  in  the 
Final  Results  of  Fourth  HRC  Review,  we 
continue  to  find  that  the  prices  reported 
in  the  Tex  Report  constitute  world 
market  prices  that  would  be  available  to 
the  respondent  in  accordance  with  19 
CFR  351.511(a)(2)(ii).  See  Final  Results 
of  Fourth  HRC  Review  Decision 
Memorandum  at  “Sale  of  High-Grade 
Iron  Ore  for  Less  Than  Adequate 
Remuneration.”  Specifically,  we  used 
for  benchmark  purposes  the  2007  fines 
price  of  iron  ore  from  Hamersley, 
Australia,  listed  in  the  Tex  Report  as  our 
world  market  price,  as  this  price 
constitutes  a  world  market  price  that 
would  be  available  to  the  respondent  in 
India. 

We  compared  Essar’s  actual  domestic 
prices  paid  for  iron  ore  fines  and  DR- 
CLO  lumps  (including  delivery  charges 
from  the  mine  to  the  port  and  from  the 
port  to  the  factory)  with  benchmark 
prices  that  were  inclusive  of  ocean 
freight.  We  further  adjusted  the 
benchmark  to  include  inland  freight 
from  the  port  to  the  factory.  We  also 
included,  for  these  preliminary  results, 
central  sales  tax  paid  on  Essar’s 
domestic  purchases  of  iron  ore  fines  and 
DR-CLO  lumps,  and  we  in  turn  adjusted 
the  benchmark  prices  to  include  import 


duties  and  any  other  fees  payable  on 
imports. 

Concerning  the  ocean  freight 
adjustment  to  the  benchmark  used  to 
measure  the  adequacy  of  remuneration 
of  the  GOI’s  sales  of  iron  ore  lumps  and 
fines  to  Essar,  we  used  the  publicly 
available  per  metric  ton  cost  that  Tata 
incurred  to  transport  coal  from  Australia 
to  India.®  The  use  of  this  information 
was  necessary  because  the  prices  in  the 
Tex  Report  are  FOB  foreign  port  and, 
thus,  lacked  information  concerning 
ocean  freight  delivery  charges. 

Essar  reported  its  purchases  of 
domestic  iron  ore  on  a  transaction-by¬ 
transaction  basis.  Therefore,  we 
conducted  our  calculations  for  Essar  on 
a  transaction-specific  basis.  We  also 
adjusted  our  calculations  for  iron  (Fe) 
content.  We  first  used  the  data  provided 
and  the  information  contained  in 
invoices  and  contracts  on  the  record  to 
ascertain  the  actual  percentage  Fe  of  the 
domestic  iron  ore  that  was  purchased. 
We  then  multiplied  the  derived 
domestic  percentage  Fe  content  by  the 
benchmark  price  per  percentage  Fe 
content.  Where  the  data  were  not 
available,  to  derive  the  actual  Fe  content 
of  the  domestic  iron  ore  purchase,  we 
multiplied  the  reported  base  Fe  content 
of  the  domestic  purchase  by  the 
benchmark  price  per  percentage  Fe 
content.  This  resulted  in  the  benchmark 
price  per  wet  metric  ton  for  iron  ore  of 
the  same  Fe  content  as  the  domestic 
iron  ore  purchase.  After  adjusting  this 
benchmark  price  by  including  delivery 
c;harges  (as  described  above),  we 
compared  the  delivered  benchmark 
prices  with  the  delivered  domestic 
prices  to  obtain  the  benefit  amounts  on 
a  transaction-by-transaction  basis  for 
each  type  of  iron  ore.  Then,  we  summed 
the  benefit  amounts  and  divided  the 
total  benefit  received  during  the  FOR  by 
the  company’s  total  sales  for  2007.  On 
this  basis,  we  preliminarily  calculate  a 
net  counterv'ailable  subsidy  rate  of  11.48 
percent  ad  valorem  for  Essar. 

4.  Special  Economic  Zone  Act  of  2005 
(SEZAct) 

The  Special  Economic  Zone  Act  of 
2005,  No.  28  (2005  SEZ  Act),  provides 
for  the  establishment,  development  and 
management  of  Special  Economic  Zones 
for  the  promotion  of  exports. ^  In  the 


See  Memorandum  to  the  File  from  Gayle 
Longest.  Case  Analy,st.  “Caleulations  for  the  Final 
Results  of  Countervailing  Duty  Administrative 
Review  for  the  pertod  of  review  (FOR)  January  1, 
2006  through  December  31.  2006”  (October  23, 
2008),  in  which  the  calculations  were  moved  to  the 
record  of  the  ongoing  review.  These  calculations 
contain  the  information  concerning  the  freight 
adjustment  discussed  above. 

^  See  The  Gazette  of  India  Extraordinary  Part  II- 
Section  1,  published  by  authority  New  Delhi, 


previous  administrative  review  of  this 
order,  petitioner  alleged  that  Essar 
received  benefits  under  the  2005  SEZ 
Act.  However,  in  those  previous 
reviews,  the  GOI  did  not  respond  to  the 
Department’s  questionnaires  concerning 
the  2005  SEZ  Act.  See  e.g.,  Preliminary 
Results  of  Fourth  HRC  Review,  73  FR 
1578  at  1579  (January  9,  2008)  and  Final 
Results  of  Fourth  HRC  Review,  73  FR 
40295  (July  14,  2008).  As  explained 
above  in  the  “Adverse  Facts  Available” 
section,  supra,  the  GOI  failed  to  respond 
to  the  Department’s  questionnaire  with 
respect  to  the  SEZ  Act  in  this  review  as 
well.  Accordingly,  pursuant  to  sections 
776(a)  and  (b)  of  the  Act,  we  find  that 
Essar’s  use  of  the  programs  under  the 
2005  SEZ  Act,  as  described  below, 
constitute  financial  contributions 
section  771(5)(D)  of  the  Act.  We  further 
find  that  Essar’s  use  of  the  programs 
under  the  2005  SEZ  Act  was  contingent 
on  exports  and,  therefore,  specific 
within  the  meaning  of  section 
771(5A)(B)  of  the  Act. 

a.  Duty  free  import/domestic 
procurement  of  goods  and  services  for 
development,  operation,  and 
maintenance  of  SEZ  units  program 

Essar  explained  in  its  October  30, 
2008,  questionnaire  response  and 
November  18,  2008,  supplemental 
questionnaire  response  (November  18, 
2008  QR)  that  the  Essar  Steel-Mod  V 
SEZ  unit  (ESTL-MOD  V  unit)  became 
eligible  for  duty  free  import  for  both 
overseas  and  domestic  procurement  of 
goods  and  services  as  of  January  31, 
2007.  Essar  reported  that  under  this 
program  it  imported  duty-free  goods 
during  the  FOR  for  use  in  its  ESTL- 
MOD  V  unit.  See  October  30,  2008  QR 
at  9  and  November  18,  2008  QR  at  1- 
2. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the  2005  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  Essar’s  receipt  of  duty 
exemptions  under  the  2005  SEZ  Act 
conferred  a  benefit  under  section 
771(5)(E)  of  the  Act.  Because  the  GOI 
did  not  respond  to  questions  concerning 
the  2005  SEZ  Act,  we  preliminarily 
determine  that  the  exception  described 
under  19  CFR  351.519(a)(4)  applies. 
Accordingly,  we  determine  that  the 
benefit  is  equal  to  the  entire  amount  of 


Thur.sday,  June  23,  200.'>.  Ministry  of  Law  and 
Justice  (Legislative  Department),  The  Special 
Economic  Zones  Act,  2()0.‘i  No.  28  of  200.5,  which 
petitioners  placed  on  the  record  of  the  current 
review  in  their  November  24,  2008  .submission. 
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the  duty  exemptions  Essar  received 
under  the  program.  Therefore,  to 
calculate  the  benefit,  we  summed  all  of 
the  duty  exemptions  Essar  received 
under  the  2005  SEZ  Act  during  the  FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  Essar  received 
during  the  FOR  by  its  total  export  sales 
for  the  FOR.  On  this  basis,  we 
preliminarily  determined  the  net 
countervailable  subsidy  from  this 
program  to  be  1.66  percent  ad  valorem 
for  Essar. 

b.  Exemption  from  excise  duties  on 
goods  machinery  and  capital  goods 
brought  from  the  Domestic  Tariff  Area 
for  use  by  an  enterprise  in  the  SEZ 

Essar  indicated  in  its  questionnaire 
response  that,  as  of  January  31,  2007, 
the  ESTL-MOD  V  unit  became  eligible 
for  exemption  from  excise  duties  on 
goods  machinery  and  capital  goods 
brought  ft-om  the  Domestic  Tariff  Area 
for  use  by  an  enterprise  in  the  SEZ. 
Information  Essar  provided  indicates 
that  during  the  FOR,  it  accrued  excise 
duty  exemptions  under  the  program  on 
raw  materials  and  capital  goods  brought 
from  a  Domestic  Tariff  Area  for  use  in 
its  ESTL-MOD  V  unit. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the  2005  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5AKB)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  Essar’s  receipt  of  excise 
duty  exemptions  on  capital  goods  under 
the  2005  SEZ  Act  conferred  a  benefit 
under  section  771{5)(E)  of  the  Act. 

In  accordance  with  19  CFR 
351.524(c)(2)(iii),  we  preliminarily 
determine  that  the  provision  of  excise 
duty  exemptions  on  capital  goods 
provides  non-recurring  benefits  because 
the  excise  duty  exemptions  are  tied  to 
the  capital  assets  of  the  firm.  Therefore, 
we  have  treated  the  excise  duty 
exemptions  on  capital  goods  received 
under  the  program  as  grants.  We 
summed  all  of  the  duty  exemptions  on 
capital  goods  received  under  the 
program,  which  is  equal  to  all  of  the 
duty  exemptions  on  capital  goods 
received  during  the  FOR,  and  divided 
the  total  by  Essar’s  total  export  sales  for 
the  FOR.  Because  the  resulting  rate  was 
less  than  0.5  percent,  we  expensed  the 
duty  exemptions  on  capital  goods 
received  under  the  program  to  the  FOR. 

In  accordance  with  19  CFR 
351.517(a),  we  preliminarily  determine 
that  the  benefit  is  equal  to  the  entire 
amount  of  the  excise  duty  exemptions 
Essar  received  on  its  imports  of  raw 
materials  under  the  program. 


Accordingly,  to  calculate  the  benefit,  we 
summed  all  of  the  excise  duty 
exemptions  Essar  received  under  the 
program  during  the  FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  Essar  received 
under  the  program  during  the  FOR  by 
Essar’s  total  export  sales  during  the 
FOR.  Accordingly,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  2.57 
percent  ad  valorem  for  Essar. 

c.  Exemption  from  the  Central  Sales  Tax 
(CST)» 

In  its  questionnaire  response,  Essar 
explained  that  the  ESTL-MOD  V  unit 
became  eligible  for  exemption  from  the 
2  percent  CST  on  inter-state  purchases 
as  of  January  31,  2007.  Essar  reported 
that  under  this  program,  it  received  CST 
exemptions  on  inter-state  purchases 
made  by  the  ESTL-MOD  V  unit  during 
the  FOR. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the  2005  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  Essar’s  receipt  of  CST 
exemptions  on  inter-state  purchases 
confer  a  benefit  under  section  771(5){E) 
of  the  Act. 

In  accordance  with  19  CFR 
351.510(a),  we  find  that  the  benefit  is 
equal  to  amount  of  sales  tax  that  Essar 
would  have  paid  during  the  FOR  absent 
the  exemptions  provided  under  the 
program.  Fursuant  to  19  CFR  351.510(b), 
we  are  treating  the  benefit  as  having 
been  received  as  of  the  time  of  Essar’s 
inter-state  purchases.  In  accordance 
with  19  CFR  351.510(c),  we  are 
allocating  the  CST  exemptions  Essar 
received  on  its  inter-state  purchases 
made  during  the  FOR  to  the  FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  received  by 
Essar  by  its  total  export  sales  for  the 
FOR.  On  this  basis,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  0.002 
percent  ad  valorem  for  Essar. 


®ln  our  initial  questionnaire  and  in  these 
preliminary’  results,  we  are  treating  the  following  as 
two  separate  sub-programs  under  the  2005  SEZ  Act: 
the  GDI’s  Exemption  from  the  Central  Sales  Tax 
(CST)  and  the  SGOG’s  Sales  and  Other  State  Taxes 
on  Purchases  of  Inputs  (Both  Goods  and  Services) 
for  the  SEZ  or  a  Unit  Within  the  SEZ.  We  will  seek 
clarification  on  whether  these  programs  are  two 
separate  programs  subsequent  to  the  preliminary 
results. 


d.  Exemption  from  the  National  Service 
Tax 

According  to  Essar,  SEZ  units  are 
exempt  from  paying  the  national  service 
tax  of  12.36  percent.  Therefore, 
according  to  Essar,  a  service  provider  to 
an  SEZ  unit  is  not  required  to  pay  the 
12.36  percent  service  tax  on  invoices 
issued  to  SEZ  units.  Essar  reported  that 
it  received  a  service  tax  exemption  for 
the  ESTL-MOD-V  unit  during  the  FOR. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the  2005  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  Essar’s  receipt  of 
national  service  tax  exemptions  on 
inter-state  purchases,  confer  a  benefit 
under  section  771(5)(E)  of  the  Act. 

In  accordance  with  19  CFR 
351.510(a),  we  find  that  the  benefit  is 
equal  to  amount  of  service  tax  that  Essar 
would  have  paid  during  the  FOR  absent 
the  exemptions  .provided  under  the 
program.  Fursuant  to  19  CFR  351.510(b), 
we  are  treating  the  benefit  as  having 
been  received  as  of  the  time  Essar 
provided  the  services  subject  to  the  tax. 
In  accordance  with  19  CFR  351.510(c), 
we  are  allocating  the  service  tax 
exemptions  Essar  received  on  its 
provision  of  services  during  the  FOR  to 
the  FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  received  by 
E^sar  by  its  total  export  sales  for  the 
FOR.  On  this  basis,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  0.07 
percent  ad  valorem  for  Essar. 

B.  Programs  Administered  by  the 
Government  of  Gujarat 

1 .  Gujarat  Special  Economic  Zone  Act 
(SGOG  SEZ  Act) 

a.  Stamp  duty  and  registration  fees  for 
land  transfers,  loan  agreements,  credit 
deeds,  and  mortgages 

According  to  Essar,  during  the  FOR 
the  ESTL-MOD  V  unit  leased  an  area  of 
land  from  the  SEZ  Developer,  Essar  SEZ 
Hazira  Limited,  for  a  period  of  20  years. 
Essar  reported  that  under  the  SGOG  SEZ 
act,  the  registration  charge  was  not 
collected.  Essar  further  reported  that 
under  the  SGOG  SEZ  act,  the  stamp 
duty  on  the  lease  rental  was  also  not 
collected.  See  Essar’s  November  18, 

2008  QR  at  7. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the  2005  SEZ  Act  constitutes  a 
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financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771{5)(D)  and  771{5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  the  exemptions  on 
registration  charges  and  stamp  duties 
confer  a  benefit  under  section  771(5)(E) 
of  the  Act. 

In  accordance  with  19  CFR 
351.510(a),  we  find  that  the  benefit  is 
equal  to  amount  of  registration  and 
stamp  duty  charges  that  Essar  would 
have  paid  during  the  FOR  absent  the 
registration  and  stamp  duty  exemptions 
provided  under  the  program.  Pursuant 
to  19  CFR  351.510(b),  we  are  treating  the 
benefit  as  having  been  received  as  of  the 
time  of  the  ESTL-MOD  V  unit’s  lease. 
Therefore,  in  accordance  with  19  CFR 
351.510(c),  we  are  allocating  the 
registration  charge  and  stamp  duty 
exemptions  Essar  received  on  the  lease 
it  signed  during  the  FOR  to  the  FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  received  by 
Essar  by  its  total  export  sales  for  the 
FOR.  On  this  basis,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  0.001 
percent  ad  valorem  for  Essar. 

b.  Sales  tax,  purchase  tax,  and  other 
taxes  payable  on  sales  and  transactions 

According  to  Essar,  inputs  purchased 
by  SEZ  units  from  within  the  State  of 
Gujarat  are  exempted  from  payment  of 
sales  tax. 

As  explained  above,  we  preliminarily 
determine,  based  on  adverse  facts 
available,  that  Essar’s  use  of  programs 
under  the‘2005  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily  . 
determine  that  the  sales  tax  exemptions 
received  by  Essar  confer  a  benefit  under 
section  771(5)(E)  of  the  Act. 

In  accordance  with  19  CFR 
351.510(a),  we  find  that  the  benefit  is 
equal  to  amount  of  sales  tax  that  Essar 
would  have  paid  during  the  FOR  absent 
the  exemption  provided  under  the 
program.  Pursuant  to  19  CFR  351.510(b), 
we  are  treating  the  benefit  as  having 
been  received  as  of  the  time  of  the 
ESTL-MOD  V  unit’s  input  purchases. 
Therefore,  in  accordance  with  19  CFR 
351.510(c),  we  are  allocating  the  sales 
tax  exemptions  Essar  received  on  the 
input  purchase  during  the  FOR  to  the 
FOR. 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  received  by 
Essar  by  its  total  export  sales  for  the 
FOR.  On  this  basis,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  0.002 
percent  ad  valorem  for  Essar. 


c.  Sales  and  other  state  taxes  on 
purchases  of  inputs  (both  goods  and 
services)  for  the  SEZ  ora  Unit  within  the 
SEZ 

According  to  Essar,  a  CST  of  2  percent 
is  charged  on  goods  and  services 
procured  by  SEZ  units  from  states  other 
than  Gujarat.  However,  according  to 
Essar,  this  amount  is  exempted  when 
goods  and  services  are  supplied  to  SEZ 
units.  Essar  reported  that  under  this 
program,  it  received  sales  tax 
exemptions  on  purchases  from  states 
other  than  Gujarat  made  by  the  ESTL- 
MOD  V  unit  during  the  FOR. 

As  explained  above,  we  preliminarily 
determine  that  Essar’s  use  of  programs 
under  the  SGOG  SEZ  Act  constitutes  a 
financial  contribution  that  is  specific 
within  the  meaning  of  sections 
771(5)(D)  and  771(5A)(B)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  Essar’s  receipt  of  sales 
tax  exemptions  on  inter-state  purchases 
confer  a  benefit  under  section  771(5)(E) 
of  tbe  Act. 

In  accordance  with  19  CFR 
351.510(a),  we  find  that  the  benefit  is 
equal  to  the  amount  of  sales  tax  that 
Essar  would  have  paid  during  the  FOR 
absent  the  exemptions  provided  under 
the  program.  Fursuant  to  19  CFR 
351.510(b),  we  are  treating  the  benefit  as 
having  been  received  as  of  the  time  of 
Essar’s  inter-state  purchases.  In 
accordance  with  19  CFR  351.510(c),  we 
are  allocating  the  sales  tax  exemptions 
Essar  received  on  its  inter-state 
purchases  made  during  the  FOR  to  the 
FOR.9 

To  calculate  the  net  subsidy  rate,  we 
divided  the  total  benefits  received  by 
Essar  by  its  total  export  sales  for  the 
FOR.  On  this  basis,  we  preliminarily 
determined  the  net  countervailable 
subsidy  from  this  program  to  be  0.002 
percent  ad  valorem  for  Essar. 

C.  Programs  Preliminarily  Found  Not 
To  Confer  a  Countervailable  Benefit 
During  the  POR 

1.  Own  Your  Own  Wagon  Scheme 

The  Own  Your  Own  Wagon  (OYW) 
Scheme  is  a  program  through  which  the 
GOI  seeks  to  enhance  India’s  rail 
transport  capacity  to  meet  the  needs  of 
various  sections  of  the  economy.  Under 
the  OYW,  the  GOI  encourages  private 
participation  in  ownership  of  wagons 
(rail  cars)  to  supplement  the  resources 
available  with  the  Railways  for 
acquiring  rolling  stock.  The  OYW 
Scheme  is  administered  by  the  GOI’s 


“We  will  seek  additional  clarifying  information 
from  Essar  regarding  any  tax  benefits  it  received 
under  this  program. 


Ministry  of  Railways,  Railway  Board  in 
Rail  Bhavan,  New  Delhi. 

Under  paragraph  2.1  of  the  OYW 
program,  participants  in  the  program 
could  be  parties  owning  wagons  (rail 
cars)  including;  individuals  as 
producers,  corporate  entities  as 
producers,  associations  or  groups  of 
companies,  thermal  power  stations  and 
other  major  consumers  belonging  to  the 
Core  Sector,  or  leasing  companies.  To 
participate  in  the  OYW  program, 
paragraph  3.1  indicates  that  the  owner 
must  purchase  their  own  wagons  from 
wagon  builders  approved  by  the 
Ministry  of  Railways.  Under  paragraph 

4.1  of  the  OYW  program,  private  owners 
may  own  as  many  rail  cars  as  they 
require,  subject  to  the  minimum  of  one 
rake  (train).  Faragraph  5.1  of  the  OYW 
program  indicates  that  these  rail  cars 
may  operate  in  the  following  ways:  (1) 
merge  and  operate  in  the  general  pool  of 
wagons  on  the  Indian  Railways,  or  (2) 
within  closed  circuits,  or  (3)  from  a 
specific  point  of  origin  to  a  cluster  of 
destinations,  or  (4)  from  a  cluster  to  a 
specific  destination.  Under  Faragraph 

5.2  of  the  OYW  program,  the  owners  of 
the  trains  and  the  Indian  Railways  will 
mutually  determine  the  circuits  under 
which  these  trains  run.  See  GOl’s 
October  31,  2008  QR  at  2. 

To  participate  in  the  OYW  program,  a 
rail  car  owner  enters  into  a  lease 
agreement  with  the  GOI’s  Ministry  of 
Railways,  Railway  Board.  Under 
paragraph  6.1.1  of  the  OYW  program, 
annual  leasing  charges  are  paid  hy  the 
Indian  Railways  to  the  leasing 
companies  on  a  quarterly  basis. 
Faragraph  6.1.1  indicates  that  the  lease 
charge  will  be  calculated  on  the  current 
costs  of  similar  wagons  (rail  cars)  owned 
by  the  Indian  Railways  at  the  rate  of  16 
percent  for  the  first  ten  years  and  then 
followed  by  a  1  percent  lease  charge  for 
the  next  10  years.  See  GOI’s  October  31, 
2008  QR  at  3.  With  respect  to  the 
maintenance  of  rail  cars,  under  section 
7.1.1  of  the  OYW  program  states, 
“owners  will  not  he  required  to  pay  any 
maintenance  charge  for  wagons.” 
Section  7.1.2  indicates  that  Indian 
Railways  can  make  the  same 
modifications  on  these  rail  cars  that 
they  would  carry  out  on  their  own  rail 
cars  of  similar  design  at  the  owner’s 
cost.  Minor  modifications  which  are 
part  of  maintenance,  however,  are  done 
at  the  Indian  Railway’s  expense.  If  the 
modification  or  change  to  the  rail  car 
done  at  the  owner’s  expense  results  in 
a  sizable  increase  in  the  cost  of  the  rail 
car,  then  this  additional  cost  will 
qualify  for  lease  charges  for  the 
remaining  period  of  the  contract. 

During  the  FOR,  petitioner  alleges 
that  Essar  received  countervailable 
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benefits  under  this  program.  On 
September  25,  2008,  we  initiated  on  the 
following  benefits  under  the  OYW 
program:  1)  a  guaranteed  rate  of  return 
of  16  percent  of  the  original  capital 
invested  in  the  rail  cars  for  10  years,  and 
a  rate  of  return  of  one  percent  for  an 
additional  10  years  thereafter;  2)  the 
GOl  maintains  the  rail  cars  free  of 
charge;  and  3)  a  five-year  exemption 
from  GOI  taxes  on  the  capital  invested 
under  the  program. 

On  Octooer  17,  2008,  Essar  reported 
in  its  new  subsidies  QR  that  it  had 
acquired  rail  cars  that  it  decided  to  lease 
to  the  railway  authority  in  an  arm’s 
length  transaction.  See  Essar’s  New 
Subsidy  QR  at  5  and  Exhibit  1.  Essar 
indicates  that  its  lease  with  the  Indian 
Railway  Authority  was  in  effect  during 
the  FOR.  See  Essar’s  New  Subsidy  QR 
at  6.  With  respect  to  exemption  from 
GOI  taxes  under  the  OYW  program, 
according  to  Essar,  no  tax  benefits  were 
provided  under  this  arrangement.  See 
Essar’s  New  Subsidy  QR  at  7.  The  GOI 
also  indicated  that  there  were  no  tax 
benefits  under  the  OYW  scheme.  See 
GOI’s  October  27,  2008  QR  at  8. 

Assuming  arguendo  that  the  OYW 
scheme  constitutes  a  financial 
contribution  and  is  specific  under 
sections  771(5)(D)  and  771(5A)(D)  of  the 
Act,  we  preliminarily  determine  that 
any  benefits  provided  under  this 
program  are  not  measurable  [i.e.,  the 
benefits  are  less  than  0.005  percent  ad 
valorem  and,  therefore,  equal  to  zero 
when  rounded  to  the  nearest  one- 
hundredth  place).  In  reaching  this 
preliminary  finding,  we  treated  Essar’s 
lease  payments  received  from  the  Indian 
Railways  during  the  FOR  as  a  grant.  We 
summed  the  quarterly  payments  that 
Essar  received  from  the  Indian  Railways 
during  the  FOR.  In  addition, 
information  in  the  lease  agreement  that 
Essar  signed  under  the  OYW  Scheme 
indicates  that  the  Indian  Railways 
performed  day-to-day  maintenance  on 
Essar’s  rail  cars,  but  there  is  no 
information  on  the  record  regarding  the 
value  of  any  maintenance  that  may  have 
been  performed  during  the  FOR. 
However,  even  if  one  assumes  that  the 
level  of  maintenance  that  the  Indian 
Railways  performed  was  equal  to  the 
lease  payments  that  it  paid  to  Essar 
during  the  FOl,  the  total  payments  made 
by  the  Indian  Railways  during  the  FOR 
(j.e.,  lease  payments  plus  estimated 
maintenance  payments)  were  less  than 
0.005  percent  of  Essar’s  total  sales 
during  the  FOR  and,  therefore,  are  not 
measurable.’”  We  note  that  our 


'“There  is  no  information  on  the  record 
indicating  tliat  the  OYW  Scheme  is  contingent  upon 
export  performance.  Therefore,  we  used  Essar’s 


estimation  of  maintenance  payments  is 
conservative  because  information  in  the 
contract  Essar  signed  with  the  GOI 
under  the  OYW  Scheme  indicates  that 
any  major  repairs  or  maintenance  work 
is  not  necessarily  performed  free  of 
charge.”  Furthermore,  based  on 
information  supplied  by  Essar  and  the 
GOI  we  preliminarily  determine  that  no 
tax  reductions,  exemptions,  or  deferrals 
were  provided  under  the  OYW  Scheme. 
Therefore,  we  find  that  this  program  did 
not  provide  countervailable  benefits  to 
Essar  during  the  FOR. 

2.  Duty  Free  Replenishment  Certificate 
(DFRC)  Scheme 

The  DFRC  scheme  was  introduced  by 
the  GOI  in  2001  and  is  administered  by 
the  DGFT.  The  DFRC  is  a  duty 
replenishment  scheme  that  is  available 
to  exporters  for  the  subsequent  import 
o.f  inputs  used  in  the  manufacture  of 
goods  without  payment  of  basic  customs 
duty.  In  order  to  receive  a  license, 
which  entitles  the  recipient 
subsequently  to  import  duty  free  certain 
inputs  used  in  the  production  of  the 
exported  product,  as  identified  in  a 
SION,  yirithin  the  following  24  months, 
a  company  must:  (1)  export 
manufactured  products  listed  in  the 
GOI’s  export  policy  book  and  against 
which  there  is  a  SION  for  inputs 
required  in  the  manufacture  of  the 
export  product  based  on  quantity;  and 
(2)  have  realized  the  payment  of  export 
proceeds  in  the  form  of  convertible 
foreign  currency.  The  application  must 
be  filed  within  six  months  of  the 
realization  of  the  profits.  DFRC  licenses 
are  transferrable,  yet  the  transferee  is 
limited  to  importing  only  those 
products  and  in  the  quantities  specified 
on  the  license. 

Although  19  CFR  519(b)(2)  provides 
that  the  Secretary  will  normally 
consider  any  benefit  from  a  duty 
drawback  or  exemption  program  as 
having  been  received  as  of  the  date  of 
exportation,  we  preliminarily  find  that 
an  exception  to  this  normal  practice  is 
warranted  here  in  view  of  the  unique 
manner  in  which  this  program  operates. 
Specifically,  a  company  may  not  submit 
an  application  for  a  DFRC  license  until 
the  proceeds  of  the  sale  are  realized. 

The  license,  once  granted,  specifies  the 
quantity  of  the  particular  inputs  that  the 
bearer  may  subsequently  import  duty 
free.  In  the  Final  Results  of  First  HRC 
Review,  we  noted  that  the  benefits  from 


total  sales  during  the  FOR  when  expensing  Essar's 
benefits  under  the  program. 

”  Full  details  concerning  the  terms  of 
maintenance  work  between  Essar  and  the  Indian 
Railways  are  contained  in  the  contract,  which  was 
submitted  in  Exhibit  1  of  Essar’s  October  17,  2008 
submission.  This  contract  is  business  proprietary. 


another  duty  exemption  program,  the 
DEFS,  were  conferred  as  of  the  date  of 
exportation  of  the  shipment  because  it 
is  at  that  point  that  “the  amount  of  the 
benefit  is  known  by  the  exporter.’’  See 
Final  Results  of  First  HRC  Review 
Decision  Memorandum  at  II.A.4  “Duty 
Entitlement  Fassbook  Scheme.” 
However,  in  the  case  of  the  DFRC,  the 
company  does  not  know  at  the  time  of 
export  the  value  of  the  duty  exemption 
that  it  will  ultimately  receive.  It  only 
knows  the  quantity  of  the  inputs  it  will 
likely  be  able  to  import  duty  free  if  its 
application  for  a  DRFC  license  is 
granted.  Unlike  the  DEFS,  under  the 
DFRC,  the  respondent  will  only  know 
the  total  value  of  the  duty  exemption 
when  it  subsequently  used  that  license 
to  import  the  specified  products  duty 
free  or  sells  it.  Therefore,  we 
preliminarily  determined  that  the  date 
of  receipt  is  linked  to  when  the 
company  uses  the  certificate  to  import 
an  input  duty  free  or,  in  the  case  in 
which  the  company  sells  the  certificate, 
the  date  of  sale.  This  approach  is 
consistent  with  the  Department’s 
approach  to  other  similar  types  of 
programs  in  India.  See  e.g.,  the  “Duty 
Entitlement  Fassbook  Scheme  (DEFS)” 
section  of  the  Final  Determination  of 
Lined  Faper  Investigation  Decision 
Memorandum. 

The  GOI  explained  that  the  DFRC 
program  was  terminated  as  of  May  1 , 
2006,  in  accordance  with  paragraph 
4.2.8  of  Foreign  Trade  Folicy  (FTP)  for 
the  year  2006-07.  However,  Essar 
reported  that  during  the  FOR,  it  used 
DFRC  licenses  to  import  items  duty¬ 
free.  See  Essar’s  November  20,  2008, 
supplemental  questionnaire  response. 

As  explained  above,  in  order  to 
receive  a  DFRC  license,  firms  must 
demonstrate  that  they  made  an  export 
sale  by  submitting  proof  of  payment  to 
the  GOI  in  the  forin  of  a  bank  realization 
certificate.  As  such,  we  find  that  duty 
exemptions  provided  under  the  DFRC 
program  are  earned  on  a  shipment-by¬ 
shipment  basis  and,  therefore,  are  tied 
to  particular  products  and  markets 
within  the  meaning  of  19  CFR 
351.525(b)(4)  and  (5).  Our  preliminary 
finding  in  this  regard  is  consistent  with 
our  finding  that  duty  exemptions  under 
the  DEFS,  another  post-export  program 
in  which  benefits  are  provided  on  a 
shipment-by-shipment  basis,  are  tied 
under  19  CFR  351.525(b)(4)  and  (5).  See 
Final  Results  of  Fourth  HRC  Review 
Decision  Memorandum  at  “Duty 
Entitlement  Passbook  Scheme.” 

Information  provided  by  Essar  in 
questionnaire  responses  indicates  that 
the  DFRC  licenses  that  Essar  used  to 
make  duty-free  imports  during  the  FOR 
are  tied  to  non-U. S.  sales.  See  Essar’s 
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December  2,  2008  Questionnaire 
Response  at  Exhibit  1.  Therefore,  we 
preliminarily  determine  that  the  duty 
exemptions  that  Essar  received  under 
the  program  are  tied  to  non-subject 
merchandise.  As  a  result,  we  have  not 
calculated  a  subsidy  benefit  under  this 
program. 

D.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

1.  GOI  Programs 

a.  Advance  License  Program  (ALP) 

b.  Duty  Entitlement  Passbook  Scheme 
(DEPS) 

c.  Export  Processing  Zones  (EPZ)  and 
Export  Oriented  Unit  (EOU) 

d.  Target  Plus  Scheme  (TPS) 

e.  Income  Tax  Exemption  Scheme 
(Sections  lOA,  lOB,  and  80  HHC)  • 

f.  Market  Development  Assistance 
(MDA) 

g.  Status  Certificate  Program 

h.  Market  Access  Initiative 

i.  Loan  Guarantees  from  the  GOI 

j.  Steel  Development  Fund  (SDF) 
Loans 

k.  Exemption  of  Export  Credit  from 
Interest  Taxes 

l.  Captive  Mining  of  Iron  Ore 

m.  Captive  Mining  of  Coal 

n.  Duty  Free  Import  Authorization 
Scheme  (DFIA) 

o.  Wagon  Investment  Scheme  (WIS) 

p.  Drawback  on  goods  brought  or 
services  provided  from  the 
Domestic  Tariff  area  into  a  SEZ,  or 
services  provided  in  a  SEZ  by 
service  providers  located  outside 
India 

According  to  Essar,  the  supplier  is  the 
party  eligible  to  claim  the  drawback  or 
DEPB  on  goods  brought  or  services 
provided  from  the  Domestic  Tariff  area 
or  from  outside  India  into  a  SEZ. 
-According  to  information  supplied  by 
Es.sar,  it  was  not  a  supplier  of  goods  or 
services  as  defined  under  the  program. 
Therefore,  we  preliminarily  determine 
that  Essar  did  not  use  this  program 
during  the  POR. 

q.  100  percent  exemption  from 
income  taxes  on  export  income 
from  the  first  5  years  of  operation, 
50  percent  for  the  next  5  years,  and 
a  further  50  percent  exemption  on 
export  income  reinvested  in  India 
for  an  additional  5  years 

As  explained  in  Essar’s  November  18, 
2008  QR,  on  )anuary  11,  2007,  the  GOI 
granted  the  ESTL-MOD  V  unit  approval 
to  receive  benefits  under  the  SEZ  Act. 
The  GOI’s  approval  took  effect  on 
January  31,  2007.  According  to  Essar, 
the  product  produced  by  the  ESTL- 
MOD  V  unit  is  Hot  Briquetted  Iron/ 
Direct  Reduced  Iron  (HBI/DRI).  In  its 
questionnaire  response  Essar  states  that 


the  above-referenced  income  tax 
exemptions  under  the  SEZ  Act  are 
available  only  on  export  income  for  the 
product  exported  by  the  ESTL-MOD  V 
unit.  In  its  questionnaire  response,  Essar 
further  states  that  the  letter  of  approval 
it  received  from  the  GOI  supports  its 
contention  that  the  program  is  tied  to 
the  production  of  HBI/DRI.  In  addition, 
Essar  states  that  the  ESTL-MOD  V  unit 
did  not  haye  any  exports  of  HBI/DRI,  or 
any  exports  of  subject  merchandise  for 
that  matter  and,  therefore,  did  not 
accrue  the  above  income  tax  exemption. 

For  purposes  of  the  preliminary 
results,  we  find  that  benefits  under  the 
program  are  provided  on  sales  made 
from  the  SEZ.  Information  in  Essar’s 
response  indicates  that  the  ESTL-MOD 
V  unit  did  not  produce  or  have  any  sales 
of  subject  merchandise  during  the  POL 
Therefore,  we  preliminarily  determine 
that  this  program  was  not  used  during 
the  POR. 

2.  State  Government  of  Andhra  Pradesh 
Programs  -  Grants  Under  the  Industrial 
Investment  Promotion  Policy  of  2005- 
2010 

a.  25  percent  reimbursement  of  cost  of 
land  in  industrial  estates  and 
industrial  development  areas. 

b.  Reimbursement  of  power  at  the  rate 
of  Rs.  0.75  “per  unit’’  for  the  period 
beginning  April  1,  2005,  through 
March  31,  2006  and  for  the  four 
years  thereafter  to  be  determined  by 
the  Government  of  Andhra  Pradesh 
(GOAP). 

c.  50  percent  subsidy  for  expenses 
incurred  for  quality  certification  up 
to  RS.  100  lakhs. 

d.  25  percent  subsidy  on  “cleaner 
production  measures’’  up  to  Rs.  5 
lakhs. 

e.  50  percent  subsidy  on  expenses 
incurred  in  patent  registration,  up 
to  Rs.  5  lakhs. 

f.  100  percent  reimbursement  of 
stamp  duty  and  transfer  duty  paid 
for  the  purchase  of  land  and 
buildings  and  the  obtaining  of 
financial  deeds  and  mortgages. 

g.  A  grant  of  25  percent  of  theiax  paid 
to  GAAP,  which  is  applied  as  a 
credit  against  the  tax  owed  the 
following  year,  for  a  period  of  five 
years  form  the  date  of 
commencement  of  production. 

h.  Exemption  from  the  GAAP  Non- 
agricultural  Land  Assessment 
(NALA). 

i.  Provision  of  “infrastructure’’  for 
industries  located  more  than  10 
kilometers  from  existing  industrial 
estates  or  industrial  development 
areas. 

j.  Guaranteed  “stable  prices  of 
municipal  water  for  3  years  for 


industrial  use”  and  reservation  of 
10%  of  water  for  industrial  use  for 
existing  and  future  projects. 

3.  State  Government  of  Ghhattusgarh 
Programs  -  Industrial  Policy  2004-2009 

a.  A  direct  subsidy  of  35  percent  to 
total  capital  cost  for  the  project,  up 
to  a  maximum  amount  equivalent  to 
the  amount  of  commercial  tax/ 
central  sales  tax  paid  in  a  seven 
year  period. 

b.  A  direct  subsidy  of  40  percent 
toward  total  interest  paid  for  a 
period  of  5  years  (up  to  Rs.  Lakh  per 
year)  on  loans  and  working  capital 
for  upgrades  in  technology. 

c.  Reimbursement  of  50  percent  of 
expenses  (up  to  Rs.  75,000) 
incurred  for  quality  certification. 

d.  Reimbursement  of  50  percent  of 
expenses  (up  to  5  lakh)  for 
obtaining  patents. 

e.  Total  exemption  from  electricity 
duties  for  a  period  of  15  years  from 
the  date  of  commencement  of 
commercial  production. 

f.  Exemption  from  stamp  duty  on 
deeds  executed  for  purchase  or 
lease  of  land  and  buildings  and 
deeds  relating  to  loans  and 
advances  to  be  taken  by  the 
company  for  a  period  of  three  years 
from  the  date  of  registration. 

g.  Exemption  from  payment  of  “entry 
tax”^  for  7  years  (excluding  minerals 
obtained  from  mining  in  the  state). 

h.  50  percent  reduction  of  the  service 
charges  for  acquisition  of  private 
land  hy  Chhattisgarh  Industrial 
Development  Corporation  for  use  by 
the  company. 

i.  Allotment  of  land  in  industrial  areas 
at  a  discount  up  to  100  percent. 

4.  State  Government  of  Gujarat 
Programs 

a.  State  Government  of  Gujarat 
(SGOG)  Provided  Tax  Incentives 

1.  Sales  Tax  Exemptions  of  Purchases 
of  Goods  During  the  POR 

2.  Sales  Tax  Deferrals  on  Purchases  of 
Good  from  Prior  Years  (As  Well  as 
Deferrals  Granted  During  the  POR) 
which  Were  Outstanding  During  the 
POR) 

3.  Accounting  Treatment  of  Purchases 

4.  Value  Added  Tax  (VAT)  Program 
Established  on  April  1,  2006 

b.  Gaptive  Port  Facilities 

1 .  Discount  on  Gujarat  wharfage 
charges. 

2.  Gredit  for  the  cost  of  the  capital 
(including  interest)  to  construct  the 
port  facilities,  which  is  then 
applied  as  an  offset  to  the  wharfage 
charges  due  Gujarat  on  cargo 
shipped  through  the  captive  jetty. 
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5.  State  Government  of  Jharkhand 
Programs 

a.  Grants  and  Tax  Exemptions  under 
the  State  Industrial  Policy  of  2001 

b.  Subsidies  for  Mega  Projects  under 
the  JSIP  of  2001 

6.  State  Government  of  Maharashstra 
Programs 

a.  Refunds  of  Octroi  Under  the  PSI  of 
1993,  Maharastra  Industrial  Policy 
of  2001,  and  Maharastra  Industrial 
Policy  of  2006. 

b.  Infrastructure  Assistance  for  Mega 
Projects. 

c.  Land  for  Less  than  Adequate 
Remuneration. 

d.  Loan  Guarantees  Based  on  Octroi 
Refunds  by  the  SGM. 

e.  Investment  Subsidy. 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4){i),  we  calculated  an 
individual  subsidy  rate  for  the  reviewed 
company  for  the  period  January  1,  2007, 
through  December  31,  2007.  We 
preliminarily  determine  the  net  subsidy 
rate  for  Essar  to  be  21.95  percent  ad 
valorem. 

If  the  final  results  remain  the  same  as 
these  preliminary  results,  the 
Department  intends  to  issue  assessment 
instructions  to  U.S.  Customs  and  Border 
Protection  (GBP)  15  days  after  the  date 
of  publication  of  the  final  results  of  this 
review.  We  will  instruct  GBP  to  collect 
cash  deposits  for  the  respondent  at  the 
countervailing  duty  rate  indicated  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  We  will  also  instruct  GBP  to 
continue  to  collect  cash  deposits  for 
non-reviewed  companies  at  the  most 
recent  company-specific  or  country¬ 
wide  rate  applicable  to  the  company. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  the  public 
announcement  of  this  notice.  Pursuant 
to  19  CFR  351.309(b)(1),  interested 
parties  may  submit  written  arguments  in 
response  to  these  preliminary  results. 
Unless  otherwise  indicated  by  the 
Department,  case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 


raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  See  19  CFR 
351.309(c)(l)(ii).  Parties  who  submit 
written  arguments  in  this  proceeding  are 
requested  to  submit  with  the  written 
argument:  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument.  Parties  submitting  case  and/ 
or  rebuttal  briefs  are  requested  to 
provide  the  Department  copies  of  the 
public  version  on  disk.  Case  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs. 

Representative  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative’s 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(l)(ii),  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
arguments  made  in  any  case  or  rebuttal 
briefs. 

These  preliminary  results  of  review 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.221(b)(4). 

Dated:  December  19,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  E8-30997  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-357-812] 

Honey  frOm  Argentina:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  requests  by 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  honey 


from  Argentina.  The  review  covers  four 
firms,  three  of  which  were  selected  as 
mandatory  respondents  (see 
“Background”  section  of  this  notice  for 
further  explanation).  The  period  of 
review  (FOR)  is  December  1,  2006, 
through  November  30,  2007. 

We  preliminarily  determine  that  sales 
of  honey  from  Argentina  have  been 
made  below  normal  value  (NV)  by 
Patagonik  S.A.  (Patagonik).  VVith  respect 
to  the  other  two  mandatory  respondents, 
Asociacion  de  Cooperativas  Argentinas 
(ACA)  and  Seylinco,  S.A.  (Seylinco),  we 
preliminarily  determine  that  their  sales 
of  honey  have  not  been  made  below  NV 
during  the  POR.  We  also  preliminarily 
intend  to  revoke  Seylinco  from  the 
antidumping  duty  order  subject  to  its 
request  dated  December  31,  2007. 
Finally,  we  preliminarily  assign  the 
dumping  margin  calculated  for 
Patagonik  to  the  one  company  subject  to 
this  review  but  not  selected  as  a 
mandatory  respondent  [i.e.,  Compania 
Inversora  Platense  S.A.  (CIPSA)).  For  • 
more  information,  see  the  “Background” 
section  below;  see  also  “Preliminary 
Results  of  Review,”  below.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  issue  appropriate  assessment 
instructions  to  U.S.  Customs  and  Border 
Protection  (CBP).  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  See  “Preliminary 
Results  of  Review,”  below. 

EFFECTIVE  DATE:  December  30,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maryanne  Burke  (Seylinco),  David 
Cordell  (Patagonik),  Deborah  Scott 
(ACA),  or  Robert  James,  AD/CVD 
Operations,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Room  7866,  Washington, 
DC  20230;  telephone  (202)  482-5604, 
(202)  482-0408,  (202)  482-2657,  or 
(202)  482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  10,  2001,  the 
Department  published  the  antidumping 
duty  order  oh  honey  from  Argentina. 

See  Notice  of  Antidumping  Duty  Order: 
Honey  From  Argentina,  66  FR  63672 
(December  10,  2001).  On  December  3, 
2007,  the  Department  published  in  the 
Federal  Register  its  notice  of 
opportunity  to  request  an  administrative 
review  of  this  order.  See  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation; 

Opportunity  To  Request  Administrative 
Review,  72  FR  67889  (December  3, 

2007).  In  response,  on  December  31, 
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2007,  the  American  Honey  Producers 
Association  and  the  Sioux  Honey 
Association  (collectively,  the 
petitioners)  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  honey  from  Argentina  for  the  period 
December  1,  2006,  through  November 
30,  2007.  The  petitioners  requested  that 
the  Department  conduct  an 
administrative  review  of  entries  of 
subject  merchandise  made  by  13 
Argentine  producers/exporters.  In 
addition,  the  Department  received 
requests  for  review  from  four  Argentine 
exporters  included  in  the  petitioners’ 
request.  Furthermore,  the  Department 
received  one  request  from  an  exporter 
that  was  not  included  in  the  petitioners’ 
request  for  review. 

On  January  28,  2008,  the  Department 
initiated  a  review  of  the  14  companies^ 
for  which  an  administrative  review  was 
requested.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  73  FR  4829  (January 
28,  2008). 

On  February  5,  2008,  the  Department 
issued  a  memorandum  indicating  its 
intention  to  limit  the  number  of 
respondents  selected  for  review  and  to 
select  mandatory  respondents  based  on 
GBP  data  for  U.S.  imports  of  Argentine 
honey  during  the  POR.  On  February  19, 

2008,  two  companies,  ACA  and 
Seylinco,  submitted  comments  in 
response  to  the  Department’s  intended 
respondent  selection  methodology.  ACA 
argued  the  Department  must  choose  the 
largest  exporters  as  respondents. 
Seylinco  asserted  the  Department  must 
select  Seylinco  as  a  mandatory 
respondent  because  it  had  requested 
revocation,  in  part,  of  the  antidumping 
duty  order.  Seylinco  also  argued  that 
failure  to  choose  Seylinco  would  deny 

it  the  benefits  it  believes  it  has  earned 
under  the  regulation  governing 
revocations  based  on  an  absence  of 
dumping.  On  February  19,  2008,  the 
petitioners  also  filed  comments 
regarding  the  Department’s  intended 
respondent  selection  methodology.  The 
petitioners  maintained  that  based  on  the 
CBP  data  as  well  as  publicly-available 
data,  the  Department  should  select 


'  Petitioners  requested  reviews  of  Compania 
Apicola  Argentina  S.A.  (CAA)  and  Mielar  S.A. 
(Mielar)  as  separate  entities.  Counsel  for  CAA  and 
Mielar  filed  a  single  request  for  review  of  >Mielar 
and  CAA  (or  either  of  theni).^  However,  in  a 
previous  segment  of  this  proceeding,  the 
Department  treated  these  two  companies  as  a  single 
entity.  See  Honey  from  Argentina:  Final  Results  of 
Antidumping  Duty  Administrative  Review,  70  FR 
19926  (April  15,  2005).  Thus,  while  the  notice  of 
initiation  for  this  review  lists  15  companies,  CAA 
and  Mielar  are  currently  being  treated  as  single 
entity  based  on  that  prior  decision.  Accordingly, 
there  were  a  total  of  14  companies  for  which 
reviews  were  initiated. 


ACA,  Nexco  S.A.  and,  possibly, 
Honeymax  S.A.  as  mandatory 
respondents.  The  petitioners  also  argued 
that  to  the  extent  Seylinco  was 
requesting  to  be  reviewed  as  a 
mandatory  respondent  on  the  basis  of  its 
request  for  revocation,  the  Department 
should  reject  that  request.  In  addition, 
in  their  February  19,  2008,  letter,  the 
petitioners  timely  withdrew  their 
requests  for  review  of  the  following  six 
companies:  AGLH  S.A.,  Algodonera 
Avellaneda  S.A.,  Bomare  S.A.  (Bodegas 
Miguel  Armengol),  Mercoline  S.A., 
Productos  Afer  S.A.,  and  Seabird 
Argentina  S.A. 

On  March  3,  2008,  Seylinco  submitted 
comments  rebutting  the  petitioners’ 
contention  that  Seylinco  should  not  be 
chosen  as  a  mandatory  respondent. 
Seylinco  reiterated  that  it  should  be  a 
mandatory  respondent  because  of  its 
request  for  revocation  in  part,  and  not 
to  select  Seylinco  would  be  equivalent 
to  denying  that  request. 

On  March  18,  2008,  the  petitioners 
timely  withdrew  their  requests  for  an 
administrative  review  of  El  Mana  S.A., 
HoneyMax  S.A.,  and  Nexco  S.A. 

On  March  20,  2008,  the  Department 
determined  that,  because  it  was  not 
feasible  to  examine  all  five  of  the 
remaining  producers/exporters  of 
subject  merchandise,  the  most 
appropriate  methodology  for  purposes 
of  this  review  was  to  select  the  four 
largest  of  these  producers/exporters  by 
export  volume.  These  four  respondents 
were  ACA,  CAA/Mielar,  Patagonik  and 
Seylinco.  The  Department  stated  it 
would  apply  a  revievz-specific  average 
margin  to  the  company  not  selected,  i.e., 
CIPSA.  See  Memorandum  to  Stephen  J. 
Claeys,  Deputy  Assistant  Secretary  for 
Import  Administration,  “Selection  of 
Respondents,’’  dated  March  20,  2008. 

On  March  25,  2008,  the  Department 
issued  sections  A,  B,  and  C  of  the 
antidumping  questionnaire  to  all  four 
exporters  chosen  as  mandatory 
respondents  in  this  review. 

On  May  22,  2008,  both  the  petitioners 
and  CAA/Mielar  submitted  letters 
withdrawing  their  requests  for  an 
admini.strative  review  of  CAA/Mielar. 

On  June  16,  2008,  the  Department 
published  a  notice  of  partial  rescission 
in  response  to  the  petitioners’  February 
19,  2008,  and  March  18,  2008, 
withdrawals  of  their  review  requests,  as 
well  as  the  petitioners’  and  CAA/ 
Mielar’s  request  for  withdrawal  of  the 
review  of  CAA/Mielar.  See  Honey  from 
Argentina:  Notice  of  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review,  73  FR  33975  (June  16,  2008). 

On  July  7,  2008,  the  Department 
extended  the  deadline  for  the 
preliminary  results  of  this  review  from 


September  2,  2008,  to  December  19, 
2008.  See  Honey  from  Argentina:  Notice 
of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  73  FR 
38396  (July  7,  2008). 

With  respect  to  the  three  remaining 
mandatory  respondents,  ACA, 

Patagonik,  and  Seylinco,  the  chronology 
of  this  review  is  as  follows:  ACA  filed 
its  response  to  section  A  of  the 
Department’s  questionnaire  on  April  22, 
2008  and  its  response  to  sections  B  and 
C  of  the  Department’s  questionnaire  on 
May  28,  2008.  On  June  20,  2008,  the 
petitioners  submitted  a  letter  alleging 
that  ACA  had  made  comparison  market 
sales  of  honey  at  prices  below  the  cost 
of  production  (COP)  during  the  POR  and 
on  June  24,  2008,  the  petitioners  filed 
comments  regarding  ACA’s  responses  to 
sections  A,  B,  and  C  of  the  Department’s 
questionnaire.  ACA  submitted 
comments  regarding  the  petitioners’  cost 
allegation  on  June  30,  2008.  The 
Department  issued  a  supplemental 
questionnaire  to  ACA  for  sections  A,  B, 
and  C  of  the  questionnaire  on  July  15, 
2008.  ACA  provided  a  response  to  two 
of  the  items  in  the  supplemental 
questionnaire  on  July  30,  2008,  and  a 
response  to  the  remainder  of  the 
supplemental  questionnaire  on  August 
19,  2008.  On  August  27,  2008,  the 
Department  issued  a  memorandum 
stating  the  petitioners  had  not  provided 
a  reasonable  basis  to  believe  or  susj)ect 
ACA  sold  honey  in  the  comparison 
market  at  prices  below  the  COP  during 
the  POR  and,  based  on  this  reason,  did 
not  initiate  a  sales-below-cost 
investigation  for  ACA.  See 
Memorandum  to  Richard  Weible, 
Director,  Office  7,  “Petitioner’s 
Allegation  of  Sales  Below  the  Cost  of 
Production  in  the  December  1,  2006  - 
November  30,  2007  Administrative 
Review  of  Honey  from  Argentina,” 
dated  August  27,  2008  (ACA  Cost 
Allegation  Memorandum).  The 
Department  issued  a  second 
supplemental  questionnaire  to  ACA  for 
sections  A,  B,  and  C  on  September  22, 
2008,  to  which  ACA  responded  on 
October  23,  2008.  The  Department 
issued  another  supplemental 
questionnaire  to  ACA  for  sections  A,  B, 
and  C  on  November  25,  2008.  ACA 
submitted  its  response  to  this  third 
supplemental  questionnaire  on 
December  3,  2008. 

With  respect  to  Patagonik,  we 
received  its  response  to  section  A  of  the 
Department’s  questionnaire  on  April  22, 
2008.  On  May  16,  2008,  the  Department 
issued  a  supplemental  questionnaire  to 
Patagonik  for  section  A.  Patagonik  filed 
its  response  to  sections  B  and  C  of  the 
Department’s  questionnaire  on  May  22, 
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2008,  and  its  response  to  the  section  A 
supplemental  questionnaire  on  May  22, 
2008,  and  June  6,  2008.  On  June  13, 
2008,  the  petitioners  submitted 
deficiency  comments  regarding 
Patagonik’s  responses  to  sections  A 
through  C  of  the  Department’s 
questionnaire.  The  IDepartment  issued 
Patagonik  a  supplemental  questionnaire 
for  sections  A,  B,  and  C  on  June  30, 

2008,  to  which  Patagonik  responded  on 
July  24,  2008.  On  September  12,  2008, 
the  petitioners  filed  deficiency 
comments  regarding  various 
submissions  by  Patagonik.  On 
September  19,  2008,  the  Department 
issued  another  supplemental 
questionnaire  to  Patagonik  for  sections 
A,  B,  and  C.  Patagonik  submitted  its 
response  to  that  supplemental 
questionnaire  on  October  20,  2008.  On 
October  30,  2008,  the  petitioners  filed 
comments  on  Patagonik’s  October  20, 
2008,  response,  as  well  as  on  the  section 
D  response  from  the  selected  beekeepers 
and  middleman.  The  Department  issued 
further  supplemental  questionnaires  to 
Patagonik  on  November  3,  2008,  and 
November  10,  2008,  to  which  Patagonik 
responded  on  November  21,  2008. 

In  the  most  recently  completed 
segment  of  the  proceeding  to  which 
Patagonik  was  a  peuty,  i.e.,  the  new 
shipper  review  of  Patagonik  for  the 
period  December  1,  2004,  to  December 
31,  2005,  the  Department  disregarded 
certain  below-cost  sales  from  its 
analysis.  See  Honey  From  Argentina: 
Preliminary  Results  of  New  Shipper 
Review,  71  FR  67850  (November  24, 
2006)  (New  Shipper  Preliminary 
Results),  unchanged  in  Honey  from 
Argentina:  Final  Results  of  New  Shipper 
Review,  72  FR  19177  (April  17,  2007) 
[New  Shipper  Final  Results).  As  is  our 
practice  in  such  instances,  in 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  we  initiated  a  sales-below-cost 
investigation  for  this  segment  of  the 
proceeding  and  notified  Patagonik  that 
certain  suppliers  would  be  requested  to 
respond  to  section  D  of  the 
questionnaire.  On  June  10,  2008,  the 
Department  notified  Patagonik  of  the 
beekeepers  and  middleman  the 
Department  had  selected  to  provide 
COP  information.  See  Memorandum  to 
Richard  Weible,  Director,  Office  7, 
“Selection  of  Cost  of  Production 
Respondents,”  dated  June  10,  2008 
(COP  Respondents  Memorandum). 

The  Department  issued  section  D  of 
the  antidumping  duty  questionnaire  to 
solicit  COP  data  from  two  selected 
beekeeper  suppliers^,  as  well  as  the 


*  The  beekeepers’  names  are  proprietary 
infmmation. 


largest  middleman,  Colmenares  Santa 
Rosa  S.R.L.  (CSR)  on  June  24,  2008.  On 
that  same  date,  Patagonik  informed  the 
Department  that  one  of  the  selected 
beekeepers  was  in  fact  three 
independent  beekeepers.  As  a  result,  the 
Department  replaced  that  beekeeper 
with  the  next  largest  one  and  asked  the 
newly-selected  beekeeper  to  complete 
section  D  of  the  questionnaire.  See 
Memorandum  to  Richard  Weible, 
Director,  Office  7,  “Revision  of  Cost  of 
Production  Respondent  Selection: 
Addendum  to  Memorandum  of  June  10, 
2008,”  dated  July  2,  2008  (COP 
Respondent  Selection  Addendum).  The 
Department  issued  section  D  of  the 
questionnaire  to  the  newly  selected 
beekeeper  on  July  7,  2008.  We  received 
responses  from  the  beekeepers  and 
middleman  on  August  21,  2008.  On 
November  20,  2008,  we  issued  a 
supplemental  questionnaire  for  section 
D  to  the  beekeepers  and  the  middleman, 
which  is  due  on  December  31,  2008. 

We  received  Seylinco’s  response  to 
section  A  of  the  Department’s 
questionnaire  on  April  22,  2008,  and  its 
response  to  sections  B  and  C  of  the 
Department’s  questionnaire  on  May  22, 
2008.  On  June  11,  2008,  the  petitioners 
submitted  a  letter  alleging  that 
Seylinco’s  comparison  market  sales  of 
honey  had  been  made  at  prices  below 
the  COP  during  the  POR.  Then,  on  June 
13,  2008,  the  petitioners  filed  comments 
regarding  Seylinco’s  responses  to 
sections  A,  B,  and  C  of  the  Department’s 
questionnaire.  On  June  20,  2008, 
Seylinco  submitted  comments  regarding 
the  petitioners’  cost  allegation  and  on 
June  23,  2008,  Seylinco  responded  to 
the  petitioners’  June  13,  2008, 
deficiency  comments.  On  June  30,  2008, 
the  petitioners  submitted  a  reply  to 
Seylinco’s  June  20,  2008  letter  regarding 
the  cost  allegation. 

On  July  3,  2008,  the  Department 
issued  a  supplemental  questionnaire  to 
Seylinco  for  sections  A,  B,  and  C  of  the 
questionnaire.  Seylinco  responded  to 
the  section  A  supplemental 
questionnaire  on  July  28,  2008,  and  to 
the  supplemental  questionnaire  for 
sections  B  and  C  on  August  1,  2008.  The 
Department  issued  a  second 
supplemental  questionnaire  for  sections 
A,  B,  and  C  on  August  22,  2008,  to 
which  Seylinco  responded  on  August 
29,  2008.  Finally,  on  August  27,  2008, 
the  Department  issued  a  memorandum 
in  which  it  stated  the  petitioners  had 
not  provided  a  reasonable  basis  to 
believe  or  suspect  Seylinco  sold  honey 
in  the  comparison  market  at  prices 
below  the  COP  during  the  POR  and, 
based  on  this,  did  not  initiate  a  sales- 
below-cost  investigation  for  Seylinco. 
See  Memorandum  to  Richard  Weible, 


Director,  Office  7,  “2006-2007 
Administrative  Review  of  Honey  from 
Argentina;  Petitioners’  Allegation  of 
Sales  Below  the  Cost  of  Production  by 
Seylinco,  S.A.,”  dated  August  27,  2008 
(Seylinco  Cost  Allegation 
Memorandum). 

On  November  25,  2008,  the 
petitioners  submitted  pre-preliminary 
results  comments  for  each  of  the  three 
mandatory  respondents.  ACA  submitted 
comments  in  response  to  the  petitioners’ 
submission  on  December  4,  2008. 

Scope  of  the  Review 

The  merchandise  covered  by  the  order 
is  honey  from  Argentina.  The  products 
covered  are  natural  honey,  artificial 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  preparations  of 
natural  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
flavored  honey.  The  subject 
merchandise  includes  all  grades  and 
colors  of  honey  whether  in  liquid, 
creamed,  comb,  cut  comb,  or  chunk 
form,  and  whether  packaged  for  retail  or 
in  bulk  form. 

The  merchandise  covered  by  the  order 
is  currently  classifiable  under 
subheadings  0409.00.00,  1702.90.90, 
and  2106.90.99  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department’s  written  description  of  the 
merchandise  under  the  order  is 
dispositive. 

Intent  To  Revoke  In  Part 

As  noted  above,  on  December  31, 

2007,  Seylinco  requested  revocation  of 
the  antidumping  duty  order  with 
respect  to  its  sales  of  subject 
merchandise,  pursuant  to  19  CFR 
351.222(b)(2).  Seylinco’s  request  was 
accompanied  by  certifications  that  it:  (1) 
has  sold  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period; 

(2)  has  sold  subject  merchandise  in 
commercial  quantities  during  each  of 
the  consecutive  three  years  forming  the 
basis  for  its  request  for  revocation;  and 

(3)  agrees  to  reinstatement  of  the 
antidumping  duty  order  if  the 
Department  concludes  Seylinco  has  sold 
subject  merchandise  at  less  than  NV 
subsequent  to  revocation.  See  19  CFR 
351.222(e)(1). 

We  preliminarily  determine  that  the 
request  from  Seylinco  meets  all  of  the 
criteria  under  19  CFR  351.222(e)(1)  and 
that  revocation  is  warranted  pursuant  to 
19  CFR  351.222(b)(2).  With  regard  to  the 
criteria  of  19  CFR  351.222(b)(2),  our 
preliminary  margin  calculation  shows 
Seylinco  sold  honey  at  not  less  than  NV 
during  the  current  review  period.  See 
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“Preliminary  Results  of  the  Review” 
section  below.  In  addition,  Seylinco 
sold  honey  at  not  less  than  NV  (i.e.,  its 
dumping  margins  were  zero  or  de 
minimis)  in  the  two  previous 
administrative  reviews  in  which  it  was 
involved.  See  Honey  from  Argentina: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Part,  73 
FR  24220  (May  2,  2008)  (2005-2006 
Final  Results)  and  Honey  from 
Argentina:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  In  Part,  72  FR  25245  (May  4, 
2007). 

Furthermore,  based  on  our 
examination  of  the  sales  data  submitted 
by  Seylinco,  we  preliminarily  determine 
that  it  sold  subject  merchandise  in  the 
United  States  in  commercial  quantities 
in  each  of  the  three  consecutive  years 
cited  to  support  its  request  for 
revocation.  See  Memorandum  to 
Richard  Weible,  Director,  Office  7, 
“Reque.st  by  Seylinco  S.A.  (Seylinco)  for 
Revocation  in  the  Antidumping  Duty 
Administrative  Review  of  Honey  from 
Argentina,”  dated  December  19,  2008 
(Revocation  Memorandum).  Thus,  we 
preliminarily  find  Seylinco  had  zero  or 
de  minimis  dumping  margins  for  three 
consecutive  years  and  sold  subject 
merchandi.se  in  commercial  quantities 
in  each  of  these  years.  See  19  CFR 
351.222(b)(2)(A).  As  indicated  above, 
Seylinco  agreed  to  immediate 
reinstatement  of  the  order,  if  the 
Department  concludes  that  Seylinco 
sold  the  subject  merchandise  at  less 
than  normal  value  subsequent  to 
revocation.  See  19  CFR  351.222(b)(2)(B). 
Finally,  we  preliminarily  determine  that 
the  application  of  the  antidumping  duty 
order  with  respect  to  honey  exported  by 
Seylinco  is  no  longer  warranted  for  the 
following  reasons:  (1)  the  company  had 
zero  or  de  minimis  margins  for  a  period 
of  at  least  three  consecutive  years;  (2) 
the  company  has  agreed  to  immediate 
reinstatement  of  the  order  if  the 
Department  finds  that  it  has  resumed 
making  sales  at  less  than  NV;  and  (3)  the 
continued  application  of  the  order  is  not 
otherwise  necessary  to  offset  dumping. 
See  19  CFR  351.222(b)(2)(C).  Therefore, 
we  preliminarily  find  Seylinco  qualifies 
for  revocation  of  the  order  pursuant  to 
19  CFR  351.222(b)(2).  See  Revocation 
Memorandum.  If  these  preliminary 
findings  are  affirmed  in  our  final  results, 
we  will  revoke  the  order  in  part  with 
respect  to  honey  exported  by  Seylinco 
and,  in  accordance  with  19  CFR 
351.222(f)(3),  terminate  the  suspension 
of  liquidation  for  any  merchandise  in 
question  that  is  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  December  1,  2007,  and  instruct 
CBP  to  refund  any  cash  deposits  for 
such  entries. 

Verification 

As  provided  in  section  782(i)  of  the 
Act  and  19  CFR  351.222(f)(2)(ii),  from 
September  23,  2008,  through  September 
27,  2008,  we  verified  sales  information 
provided  by  Seylinco,  using  standard 
procedures  such  as  the  examination  of 
company  sales  and  financial  records. 
Our  verification  results  are  outlined  in 
the  public  and  proprietary  versions  of 
our  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (CRU) 
in  room  1117  of  the  main  Commerce 
Department  building.  See  Memorandum 
to  the  File,  “Verification  of  the  Sales 
Response  of  Seylinco  S.A.  (Argentina) 
in  the  Antidumping  Review  of  Honey 
from  Argentina,”  dated  December  10, 
2008. 

Product  Comparison 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  sales  of 
honey  covered  by  the  description  in  the 
“Scope  of  the  Review”  section  of  this 
notice,  supra,  which  were  sold  in  the 
appropriate  third-country  markets 
during  the  POR  to  be  the  foreign  like 
product  for  the  purpose  of  determining 
appropriate  product  comparisons  to 
honey  sold  in  the  United  States.  For  our 
discussion  of  market  viability  and 
selection  of  comparison  market,  see  the 
“Normal  Value”  section  of  this  notice, 
infra.  We  matched  products  based  on 
the  physical  characteristics  reported  by 
ACA,  Patagonik  and  Seylinco.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  third-country 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  antidumping 
duty  questionnaire  and  instructions,  or 
to  constructed  value  (CV),  as 
appropriate. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  tTie  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  home  market  at  the  same 
level  of  trade  (LOT)  as  export  price  (EP) 
or  the  constructed  export  price  (CEP). 
The  NV  LOT  is  based  on  the  starting 
price  of  the  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derivo 
selling,  general  and  admini.strative 
expenses  and  profit.  See  also  19  CFR 
351.412(c)(l)(iii).  For  CEP,  it  is  the  level 
of  the  constructed  sale  from  the  exporter 
to  an  affiliated  importer  after  the 


deductions  required  under  section 
772(d)  of  the  Act.  See  19  CFR 
351.412(c)(l)(ii).  For  EP,  it  is  the  starting 
price.  See  19  CFR  351.412(c)(l)(i).  In 
this  review,  ACA,  Patagonik  and 
Seylinco  claimed  only  EP  sales. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

ACA  reported  that  all  of  its  third- 
country  .sales  were  made  to  packers  and 
all  of  its  U.S.  sales  were  made  to 
importers,  and  that  the  LOT  for  each 
market  corresponded  to  these  two 
channels  of  distribution.  The 
Department  has  determined  that 
differing  channels  of  distribution,  alone; 
do  not  qualify  as  separate  LOTs  when 
selling  functions  performed  for  each 
customer  class  are  .sufficiently  similar. 
See  Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Ninth 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy,  71  FR  45017  (August 
8,  2006)  (unchanged  in  Notice  of  Final 
Results  of  the  Antidumping  Duty  Order 
on  Certain  Pasta  from  Italy,  72  FR  7061 
(February  14,  2007);  see  also  W  CFR 
351.412(c)(2).  We  find  the  selling 
functions  ACA  provided  to  packer 
customers  in  the  third-country  market 
and  importer  customers  in  the  U.S. 
market  were  virtually  the  same,  varying 
only  by  the  degree  to  which  testing  and 
warranty  services  were  provided.  We  do 
not  find  the  varying  degree  of  testing 
and  warranty  services  alone  sufficient  to 
determine  the  existence  of  different 
marketing  stages.  Thus,  we  have 
preliminarily  determined  there  is  only 
one  LOT  for  ACA’s  sales  in  both  the 
comparison  and  U.S.  markets,  and  have 
not  made  an  LOT  adjustment.  See 
Memorandum  to  the  File,  “Analysis 
Memorandum  for  Preliminary  Results  of 
the  Antidumping  Duty  Review  on 
Honey  from  Argentina  for  Asociacion  de 
Cooperatives  Argentines”  (ACA 
Preliminary  Analysis  Memorandum), 
dated  December  19,  2008. 

Patagonik  reported  a  single  LOT  for 
all  U.S.  and  third-country  sales. 
Patagonik  claimed  that  its  selling 
activities  in  both  markets  are  essentially 
identical,  and  nothing  on  the  record 
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appears  to  suggest  otherwise.  For 
Patagonik,  we  preliminarily  determine 
that  all  reported  sales  are  made  at  the 
same  LOT,  and  we  have  not  made  an 
LOT  adjustment.  See  Memorandum  to 
the  File,  “Analysis  Memorandum  for 
Patagonik  S.A.”  (Patagonik  Preliminary 
Analysis  Memorandum),  dated 
December  19,  2008. 

Seylinco  reported  a  single  LOT  for  all 
U.S.  and  third-country  sales.  Seylinco 
claimed  its  sales  were  made  directly  to 
unaffiliated  customers  in  both  the 
United  States  and  Germany  and  that  the 
selling  activities  offered  in  both  markets 
are  identical.  For  Seylinco,  we 
preliminarily  determine  that  all 
reported  sales  are  made  at  the  same 
LOT,  and  therefore  we  have  not  made 
an  LOT  adjustment.  See  Memorandum 
to  the  File,  “Analysis  Memorandum  for 
Preliminary  Results  of  the  Antidumping 
Duty  Review  on  Honey  from  Argentina 
for  Seylinco  S.A.”  (Seylinco  Preliminary 
Analysis  Memorandum),  dated 
December  19,  2008. 

Affiliation 

For  purposes  of  this  review,  as  we 
have  done  in  prior  segments  of  the 
proceeding,  we  determine  that  CSR  and 
Patagonik  are  affiliated  within  the 
meaning  of  section  771(33)  of  the  Act. 

As  we  have  done  in  prior  segments  of 
the  proceeding  we  also  determine  the 
two  companies  should  be  treated  as  a 
single  entity  for  the  purposes  of  this 
administrative  review  and  that  the 
companies  should  receive  a  single 
antidumping  duty  rate.  See  New 
Shipper  Preliminary  Results  and  New 
Shipper  Final  Results  for  our  analysis 
regarding  the  treatment  of  CSR  and 
Patagonik.  In  the  instailt  review,  we  find 
there  continues  to  be  a  significant 
overlap  of  management  positions,  an 
intertwining  of  Patagonik  and  GSR’s 
operations,  and  a  close  supplier 
relationship-ownership  structure.  See 
Patagonik’s  April  22,  2008,  section  A 
response  at  A— 4  to  A-7  and  Exhibit  A.2. 
See  also  Patagonik’s  June  6,  2008, 
response  at  Al-2  through  8,  and 
Patagonik’s  July  24,  2008,  response  at 
A2-1,  2,  and  7.  Therefore,  there  are  no 
facts  in  this  segment  of  the  proceeding 
that  warrant  reconsideration  of  our 
decision  to  treat  CSR  and  Patagonik  as 
a  single  entity  for  the  purposes  of  this 
administrative  review. 

Transactions  Reviewed 

19  CFR  351.401(i)  states  the 
Department  normally  will  use  the  date 
of  invoice,  as  recorded  in  the  exporter’s 
or  producer’s  records  kept  in  the 
ordinary  course  of  business,  as  the  date 
of  sale,  but  may  use  a  date  other  than 
the  date  of  invoice  if  it  better  reflects  the 


date  on  which  the  material  terms  of  sale 
are  established.  For  ACA,  the 
Department  used  the  reported  shipment 
date  as  the  date  of  sale  for  both  the 
third-country  and  U.S.  market.^  In  the 
original  investigation  of  honey  from 
Argentina,  we  thoroughly  examined  the 
date  of  sale  issue  for  ACA  and  found 
that  changes  to  the  essential  terms  of 
sale  can  and  did  occur  between  the 
contract  date  and  the  time  of  the  actual 
shipment  by  ACA.  The  same  was  true 
for  each  subsequent  POR,  and  we 
continued  to  use  the  date  of  shipment 
for  ACA  as  the  date  of  sale. 

Furthermore,  in  the  instant  POR,  we 
found  changes  did,  in  fact,  occur 
between  contract  date  and  shipment 
date  with  respect  to  the  type  of  honey 
sold  to  the  customer.  Consequently,  we 
preliminarily  find  that  shipment  date 
continues  to  be  the  appropriate  date  of 
sale  with  respect  to  ACA’s  sales  in  the 
U.S.  and  comparison  markets. 

For  both  Patagonik  and  Seylinco,  the 
Department  used  the  invoice  date  as  the 
date  of  sale  for  both  its  comparison  and 
U.S.  market  sales  for  these  preliminary 
results.  With  respect  to  Patagonik,  we 
found  that  during  the  POR,  there  were 
rare  occasions  when  discussions  took 
place  on  the  product  not  being  delivered 
in  tbe  quantity,  color,  or  timing  that  was 
originally  ordered.  See  Patagonik’s  July 
24,  2008,  supplemental  questionnaire 
response  at  Bl-5.  Moreover,  Patagonik 
asserts  that  changes  in  ordered  terms 
have  occurred  in  the  past  and 
Patagonik’s  customers  know  they  can 
request  changes  to  an  order  prior  to 
shipment.  The  petitioners  asserted  the 
terms  of  sale  are  set  at  the  time  of  order 
and  that  all  sales  be  reported  based  on 
the  order  date  because  there  is  no 
indication  that  any  material  terms  of 
sale  change  after  the  date  of  order.  See 
the  petitioners’  comments,  dated  June 
13,  2008.  As  in  past  segments  of  this 
proceeding,  we  determine  that  there  is 
potential  for  change  to  the  essential 
terms  of  sale  between  the  contract  date 
and  invoice  date  and  therefore  invoice 
date  continues  to  be  the  appropriate 


^  When  shipment  occurs  prior  to  invoice  date,  as 
in  the  ca.se  of  ACA’s  sales  in  both  the  U.S.  and 
third-country  markets,  it  is  the  Department’s 
practice  to  use  the  shipment  date  as  the  date  of  sale 
rather  than  the  invoice  date.  See.  e.g.,  Honey  from 
Argentina:  Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty  Administrative 
Review  and  Intent  Not  to  Revoke  in  Part,  7.0  FR 
76766,  76768  (December  28,  2005),  unchanged  in 
Honey  from  Argentina:  Final  Results,  Partial 
Rescission  of  Antidumping  Duty  Administrative 
Review  and  Determination  Not  to  Revoke  in  Part, 

71  FR  26333  (May  4,  2006);  see  also  Notice  of  Final 
Determinations  of  Sales  at  Less  Than  Fair  Value: 
Certain  Durum  Wheat  and  Hard  Red  Spring  Wheat 
from  Canada,  68  FR  52741  (September  5,  2003)  and 
the  accompanying  Issues  and  Decision 
Memorandum  at  Confment  3. 


date  of  sale  with  respect  to  Patagonik’s 
sales  in  the  U.S.  and  comparison 
markets.  However,  in  some  instances 
shipment  occurred  prior  to  invoice,  and 
consistent  with  past  segments  of  this 
proceeding  and  the  Department’s 
practice,  we  used  the  shipment  date  as 
the  date  of  sale  for  those  sales. 
Concerning  Seylinco,  we  find  that 
changes  to  price  were  made  between 
order  date  and  invoice  date  and 
determine  invoice  date  as  the 
appropriate  date  of  sale  because  the 
commercial  invoice  reflected  final  price 
and  quantity.  Also,  Seylinco  stated  it 
usually  invoices  customers  soon  after 
shipment  of  the  merchandise  from  the 
warehouse;  however,  in  some 
circumstances  invoicing  occurs  before 
shipment.  For  situations  where 
shipment  occurred  before  invoicing  we 
set  the  date  of  sale  to  shipment  date 
which  is  consistent  with  previous 
reviews  of  this  case. 

Export  Price  and  Constructed  Export 
Price 

Section  772(a)  of  the  Act  defines  EP 
as  “the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  before  tbe  date  of  importation  by 
the  producer  or  exporter  of  subject 
merchandise  outside  of  the  United 
States  to  an  unaffiliated  purchaser  in  the 
United  States  or  to  an  unaffiliated 
purchaser  for  exportation  to  the  United 
States,  as  adjusted  under  subsection 
(c).”  Section  772(b)  of  tbe  Act  defines 
CEP  as  “the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  tbe 
account  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter,”  as  adjusted 
under  sections  772(c)  and  (d).  ACA, 
Patagonik  and  Seylinco  have  classified 
their  U.S.  sales  as  EP  because  all  of  tbeir 
sales  were  made  before  the  date  of 
importation  directly  to  unaffiliated 
purchasers  in  the  U.S.  market.  For 
purposes  of  these  preliminary  results, 
we  have  accepted  these  classifications. 
For  ACA,  Patagonik  and  Seylinco,  we 
based  EP  on  prices  to  unaffiliated 
customers  in  the  United  States  and 
made  adjustments  for  movement 
expenses. 

Normal  Value 

1.  Selection  of  Comparison  Market 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  NV  [i.e.. 
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the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  is 
greater  than  or  equal  to  five  percent  of 
the  aggregate  volume  of  U.S.  sales),  we 
compared  each  company’s  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  to  its  aggregate 
volume  of  U.S.  sales  of  subject 
merchandise.  Although  ACA  made 
some  sales  in  the  home  market,  the 
volume  of  ACA’s  home  market  sales  was 
less  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales.  As  a  result,  we 
preliminarily  find  that  ACA’s  home 
market  does  not  provide  a  viable  basis 
for  calculating  NV.  Patagonik  and 
Seylinco  did  not  have  any  home  market 
sales  and,  therefore,  we  preliminarily 
find  the  home  market  does  not  provide 
a  viable  basis  for  calculating  NV  for 
either  Patagonik  or  Seylinco. 

When  sales  in  the  home  market  are 
not  suitable  to  serve  as  the  basis  for  NV, 
section  773(a)(l){B)(ii)  of  the  Act 
provides  that  sales  to  a  third-country 
market  may  be  utilized  if:  (i)  the  prices 
in  such  market  are  representative;  (ii) 
the  aggregate  quantity  of  the  foreign  like 
product  sold  by  the  producer  or 
exporter  in  the  third-country  market  is 
five  percent  or  more  of  the  aggregate 
quantity  of  the  subject  merchandise  sold 
in  or  to  the  United  States;  and  (iii)  the 
Department  does  not  determine  that  a 
particular  market  situation  in  the  third- 
country  market  prevents  a  proper 
comparison  with  the  U.S.  price.  In 
addition  to  looking  at  volume,  we  also 
examined  product  similarity  and  found 
that  for  each  respondent,  product 
similarity  with  respect  to  the  largest 
market  was  equal  to  that  of  other  third 
country  markets.  Thus,  the  Department 
determines  that  for  each  respondent  it  is 
appropriate  to  select  the  largest  third- 
country  market  for  comparison 
purposes. 

ACA  reported  its  sales  to  the  United 
Kingdom,  the  largest  third-country 
market  in  terms  of  sales  volume.  The 
record  shows  the  aggregate  quantity  of 
ACA’s  sales  to  the  United  Kingdom  is 
greater  than  five  percent  of  ACA’s  sales 
to  the  United  States.  In  addition,  the 
Department  preliminarily  determines 
there  is  no  evidence  on  the  record  to 
demonstrate  that  ACA’s  prices  in  the 
United  Kingdom  are  not  representative. 
Further,  we  find  there  is  no  particular 
market  situation  that,  would  prevent  a 
proper  comparison  to  EP.  As  a  result, 
we  preliminarily  find  ACA’s  sales  to  the 
United  Kingdom  serve  as  the  most 
appropriate  basis  for  NV. 

Patagonik  also  reported  its  sales  to  the 
United  Kingdom,  the  largest  third- 
country  market  on  the  basis  of  sales 
volume.  The  petitioners  have  claimed 
the  Department  should  select  one  of 


Patagonik’s  other  reported  third-country 
markets  as  the  comparison  market, 
claiming  the  merchandise  sold  in  the 
other  third-country  market  was  more 
similar  to  the  U.S.  product  in  terms  of 
product  standards  (i.e.,  permissible 
levels  of  contamination)  and  not 
homogenized.  See,  e.g.,  the  petitioners’ 
letters  dated  June  13,  2008  and 
September  11,  2008.  However,  the 
Department  does  not  consider 
homogenization  in  determining  matches 
of  such  or  similar  merchandise  and  does 
not  include  homogenization  amongst 
the  product  characteristics  in  its  model 
matching.  Furthermore,  no  party  has 
suggested  that  the  product  matching 
criteria  be  changed  for  this  segment  of 
the  proceeding  to  include 
homogenization. 

The  record  shows  the  aggregate 
quantity  of  Patagonik’s  sales  to  the 
United  Kingdom  is  greater  than  five 
percent  of  Patagonik’s  sales  to  the 
United  States.  In  addition,  the 
Department  preliminarily  determines 
there  is  no  evidence  on  the  record  to 
demonstrate  that  Patagonik’s  prices  in 
the  United  Kingdom  are  not 
representative.  Further,  we  find  there  is 
no  particular  market  situation  that 
would  prevent  a  proper  comparison  to 
EP.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(ii)  of  the  Act,  we 
preliminarily  determine  that  Patagonik’s 
sales  to  the  United  Kingdom  serve  as  the 
most  appropriate  basis  for  NV. 

Seylinco  reported  its  sales  to 
Germany,  the  largest  third-country 
market  in  terms  of  sales  volume.  The 
record  shows  the  aggregate  quantity  of 
Seylinco’s  sales  to  Germany  is  greater 
than  five  percent  of  Seylinco’s  sales  to 
the  United  States.  In  addition,  the 
Department  preliminarily  determines 
there  is  no  evidence  on  the  record  to 
demonstrate  that  Seylinco’s  prices  in 
Germany  are  not  representative.  Further, 
we  find  there  is  no  particular  market 
situation  that  would  prevent  a  proper 
comparison  to  EP.  As  a  result,  we 
preliminarily  find  Seylinco’s  sales  to 
Germany  serve  as  the  most  appropriate 
basis  for  NV. 

In  summary,  therefore,  NV  for  ACA, 
Patagonik  and  Seylinco  is  based  on  each 
exporter’s  third-country  sales  to 
unaffiliated  purchasers  made  in 
commercial  quantities  and  in  the 
ordinary  course  of  trade.  For  NV,  we 
used  the  prices  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade,  and,  to  the 
extent  possible,  at  the  same  LOT  as  the 
EP.  We  calculated  NV  as  noted  in  the 
“Price-to-Price  Comparisons”  section  of 
this  notice,  infra. 


2.  Cost  of  Production 

The  petitioners  alleged  that  both  ACA 
and  Seylinco  made  comparison  market 
sales  of  honey  at  prices  less  than  the 
COP  during  the  POR.  See  the 
petitioners’  letters  dated  June  20,  2008 
and  June  11,  2008,  respectively. 
However,  the  Department  determined 
that  the  petitioners  did  not  provide  a 
reasonable  basis  on  which  to  believe  or 
suspect  either  ACA  or  Seylinco  had  sold 
honey  in  the  comparison  market  at 
prices  below  the  COP  during  the  POR. 

As  a  result,  the  Department  did  not 
initiate  a  sales-below-cost  investigation 
for  ACA  or  Seylinco.  See  ACA  Cost 
Allegation  Memorandum  and  Seylinco 
Cost  Allegation  Memorandum. 

With  respect  to  Patagonik,  because  we 
found  sales  below  cost  in  the  most 
recently  completed  segment  of  this 
proceeding,  the  Department 
automatically  initiated  a  sales-below- 
cost  investigation  in  this  administrative 
review. 

A.  Cost  of  Production  Analysis 

To  calculate  a  COP  and  CV  for  the 
merchandise  under  consideration,  the 
Department  selected  the  two  largest 
beekeepers  by  volume  and  the  largest 
middleman,  all  of  whom  provided 
honey  to  Patagonik  during  the  POR.  See 
COP  Respondents  Memorandum  and 
COP  Respondent  Selection  Addendum. 

B.  Calculation  of  COP 

We  relied  on  the  COP  data  submitted 
by  the  two  beekeeper  respondents  and 
the  middleman  in  their  cost 
questionnaire  responses,  except  as 
follows: 

1.  We  adjusted  Beekeeper  2’s  costs  to 
include  a  market  value  for  bartered 
rent. 

2.  We  adjusted  the  middleman’s  costs 
to  exclude  income  taxes. 

3.  We  reallocated  the  middleman’s 
collector  costs  based  on  production 
quantities. 

For  additional  details,  .see  Memoranda 
to  Neal  M.  Halper,  Director  of  Office  of 
Accounting,  “Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary  Results 
Patagonik  S.A.’s  Beekeeper 
Respondents/  Collector  of  Honey,” 
dated  December  19,  2008. 

C.  Test  of  Third-Country  Prices  and 
Results  of  the  Cost  of  Production  Test 

We  calculated  a  simple  average  COP 
using  the  COP  of  Patagonik’s  two 
respondent  suppliers  (Beekeeper  1  and 
Beekeeper  2)  and  the  costs  of  the 
middleman  supplier.  This  average  COP 
which  was  applied  to  these  beekeepers 
as  well  as  all  other  beekeeper  suppliers 
from  whom  information  was  not 
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requested.  In  determining  whether  to 
disregard  third-country  market  sales 
made  at  prices  below  the  COP,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act,  we  examined:  (1) 
whether,  within  an  extended  period  of 
time,  such  sales  were  made  in 
substantial  quantities:  and  (2)  whether 
such  sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade.  Where  less 
than  20  percent  of  the  respondent’s 
third-country  market  sales  of  a  given 
model  (i.e.,  control  number,  or 
CONNUM)  were  at  prices  below  the 
COP  during  the  POR,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  we  determined  that  the 
below-cost  sales  were  not  made  within 
an  extended  period  of  time  and  in 
“substantial  quantities.’’  Where  20 
percent  or  more  of  the  respondent’s 
third-country  market  sales  of  a  given 
model  were  at  prices  less  than  COP 
during  the  POR,  we  disregarded  the 
below-cost  sales  because:  (1)  they  were 
made  within  an  extended  period  of  time 
in  “substantial  quantities,”  in 
accordance  with  sections  773(b)(2)(B) 
and  (C)  of  the  Act:  and  (2)  based  on  our 
comparison  of  prices  to  the  COP  for  the 
POR,  they  were  at  prices  which  would 
not  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section .773(b)(2)(D)  of 
the  Act. 

We  found  Patagonik  did  not  have  any 
models  for  which  20  percent  or  more  of 
sales  volume  (by  weight)  were  below 
cost  during  the  POR.  Therefore  we  did 
not  disregard  any  of  Patagonik’s  third- 
country  sales  and  included  all  such 
sales  in  our  calculation  of  NV^. 

Price-to-Price  Comparisons 
ACA 

We  based  NV  on  the  third  country 
prices  to  unaffiliated  purchasers.  We 
made  adjustments,  where  applicable,  for 
movement  expenses  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  Where 
appropriate,  we  made  circumstance-of- 
sale  adjustments  for  credit  pursuant  to 
section  773(a)(6)(C)  of  the  Act.  We  also 
made  adjustments,  where  applicable,  for 
other  direct  selling  expenses,  in 
accordance  with  section  773(a)(6)(C)  of 
the  Act.  We  preliminarily  reclassified 
some  of  ACA’s  reported  direct  selling 
expenses  (namely,  certain  of  its 
expenses  related  to  testing)  as  indirect 
selling  expenses,  consistent  with  our 
treatment  of  testing  expenses  in  the 
2005-2006  administrative  review.  See 
2005-2006  Final  Results  and  the 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  1.  Thus,  we 


have  not  included  certain  of  ACA’s 
testing  expenses  among  the  direct 
selling  expenses  for  which  we  made 
adjustments  in  these  preliminary 
results.  For  more  information,  see  ACA 
Preliminary  Analysis  Memorandum. 

Patagonik 

We  based  NV  on  the  third-country 
prices  to  unaffiliated  purchasers.  We 
made  adjustments,  where  applicable,  for 
movement  expenses  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  Where 
appropriate,  we  made  circumstance-of- 
sale  adjustments  for  credit  pursuant  to 
section  773(a)(6)(C)  of  the  Act.  We  also 
made  adjustments,  where  applicable,  for 
other  direct  selling  expenses,  in 
accordance  with  section  773(a)(6)(C)  of 
the  Act.  Additionally,  we  adjusted  gross 
unit  price  for  billing  adjustments,  where 
applicable.  See  19  CFR  351.401(c). 

We  preliminarily  reclassified  some  of 
Patagonik’s  reported  direct  selling 
expenses  (namely,  certain  testing 
expenses)  as  indirect  selling  expenses, 
consistent  with  our  treatment  of  testing 
expenses  in  the  2004-2005  new  shipper 
review.  See  New  Shipper  Preliminary 
Results,  unchanged  in  New  Shipper 
Final  Results.  Thus,  we  have  not 
included  certain  of  Patagonik’s  testing 
expenses  among  the  direct  selling 
expenses  for  which  we  made 
adjustments  in  these  preliminary 
results.  Furthermore,  we  have  also 
preliminarily  determined  Patagonik  has 
failed  to  support  its  warranty  claims 
with  respect  to  the  third-country 
market.  For  more  information,  see 
Patagonik  Preliminary  Analysis 
Memorandum. 

Seylinco 

We  based  NV  on  the  third-country 
prices  to  unaffiliated  purchasers.  We 
made  adjustments,  where  applicable,  for 
movement  expenses  in  .accordance  with 
section  773(a)(6)(B)  of  the  Act.  Where 
appropriate,  we  made  circum.stance-of- 
sale  adjustments  for  credit  pursuant  to 
section  773(a)(6)(C)  of  the  Act.  We  also 
made  adjustments,  where  applicable,  for 
other  direct  selling  expenses,  in 
accordance  with  section  773(a)(6)(C)  of 
the  Act.  See  Seylinco  Preliminary 
Analysis  Memorandum.  Additionally, 
we  adjusted  gross  unit  price  for  billing 
adjustments,  where  applicable.  See  19 
CFR  351.401(c). 

Currency  Conversions 

The  Department’s  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  See  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  France,  68  FR  47049, 

47055  (August  7,  2003),  unchanged  in 


Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
France,  68  FR  69379  (December  12, 
2003).  However,  the  Federal  Reserve 
Bank  does  not  track  or  publish  exchange 
rates  for  the  Argentine  peso.  Therefore, 
we  made  currency  conversions  from 
Argentine  pesos  to  U.S.  dollars  based  on 
the  daily  exchange  rates  from  Factiva,  a 
Dow  Jones  &  Reuters  Retrieval  Service. 
Factiva  publishes  exchange  rates  for 
Monday  through  Friday  only.  We  used 
the  rate  of  exchange  on  the  most  recent 
Friday  for  conversion  dates  involving 
Saturday  through  Sunday  where 
necessary.  For  prices  and  expenses  that 
ACA  reported  in  pounds  sterling  or 
euros,  we  made  currency  conversions 
into  U.S.  dollars  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales,  as  certified  by  the  Federal  Reserve 
Bank,  in  accordance  with  section 
773A(a)  of  the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margins 
exist  for  the  period  December  1,  2006 
through  November  30,  2007: 


Exporter 

Weighted-Average 
Margin  (percent¬ 
age) 

Asociacion  de 

Cooperativas  Argen- 

tinas . 

0.00 

Compania  Inversora 

Platense  S.A . 

0.724 

Patagonik  S.A.  / 

Colmenares  Santa 

Rosa  S.R.L . 

0.72 

Seylinco,  S.A . 

0.00 

■’This  rate  is  normally  based  on  the  weight¬ 
ed  average  of  the  margins  calculated  for  those 
companies  selected  for  individual  review,  ex¬ 
cluding  de  minimis  margins  or  margins  based 
entirely  AFA.  We  preliminarily  determine  to  as¬ 
sign  to  the  non-selected  respondent  in  this  re¬ 
view  the  margin  calculated  for  Patagonik, 
which  is  the  only  margin  in  this  review  that  is 
neither  de  minimis  nor  based  entirely  on  AFA. 
See  Certain  Frozen  Warmwater  Shrimp  From 
India:  Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative  Review,  73 
FR  40492  (July  15,  2008). 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  351.224(b). 
An  interested  party  may  request  a 
hearing  within  thirty  days  of 
publication.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication,  or  the 
first  business  day  thereafter,  unle.ss  the 
Department  alters  the  date  pursuant  to 
19  CFR  351.310(d).  Interested  parties 
may  submit  case  briefs  or  written 
comments  no  later  than  30  days  after  the 
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date  of  publication  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  arguments  in 
these  proceedings  are  requested  to 
submit  with  the  argument:  (1)  a 
statement  of  the  issues,  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities.  Further,  parties 
submitting  case  briefs,  rebuttal  briefs, 
and  written  comments  should  provide 
the  Department  with  an  additional  copy 
of  the  public  version  of  any  such 
argument  on  diskette.  The  Department 
will  issue  final  results  of  this 
administrative  review,  including  the 
results  of  our  analysis  of  the  issues  in 
any  such  case  briefs,  febuttal  briefs,  and 
written  comments  or  at  a  hearing, 
within  120  days  of  publication  of  these 
preliminary  results. 

Assessment 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b)(1),  where 
entered  values  were  reported,  we 
calculated  importer-specific  ad  valorem 
assessment  rates  for  the  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  Where  entered 
values  were  not  reported,  we  calculated 
importer-specific  per-unit  assessment 
rates  for  the  merchandise  based  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  POR  to  the  total 
quantity  of  the  sales  used  to  calculate 
those  duties.  These  rates  will  be 
assessed  uniformly  on  all  ACA, 
Patagonik  and  Seylinco  entries  made 
during  the  POR.  For  entries  made 
during  the  POR  from  the  non-reviewed 
company,  /.e.,  CIPSA,  we  will  as.sess 
duties  based  on  the  weighted-average 
dumping  margin  calculated  for 
Patagonik.  The  Department  intends  to 
issue  assessment  instructions  to  CBP  15 
days  after  the  date  of  publication  of  the 
final  results  of  this  review. 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  B,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  b8 
f’R  23954  (May  6,  2003).  This 
clarification  will  apply  to  entries  of 
subject  merchandise  during  the  period 
of  review  produced  by  companies 
included  in  these  final  results  of  review 
for  which  the  reviewed  companies  did 
not  know  their  merchandise  was 


destined  for  the  United  States.  In  such 
instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  at  the  all- 
others  rate  if  there  is  no  rate  for  the 
intermediate  company(ies)  involved  in 
the  transaction. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  honey  from  Argentina  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  all  companies  covered 
by  this  review  [i.e.,  ACA,  Seylinco, 
Patagonik,  and  CIPSA)  will  be  the  rates 
established  in  the  final  results  of  review; 
(2)  for  any  previously-reviewed  or 
investigated  company  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  the  less-than-fair-value 
inve.stigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  he  the  all-others  rate 
from  the  investigation  (30.24  percent). 
See  Notice  of  Antidumping  Duty  Order; 
Honey  From  Argentina,  66  FR  63672 
(December  10,  2001).  These  cash  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review  , 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

VVe  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  19,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-30996  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-54^17] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Thailand:  Preliminary 
Results ,of  Changed  Circumstances 
Review  and  intent  To  Reinstate 
Sahaviriya  Steel  Industries  Public 
Company  Limited  in  the  Antidumping 
Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  May  17,  2006,  the 
Department  of  Commerce  (“the 
Department”)  revoked  in  part  the 
antidumping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  (“hot- 
rolled  steel”)  from  Thailand  with 
respect  to  Sahaviriya  Steel  Industries 
Public  Company  Limited  (“SSI”)  after 
having  determined  that  SSI  sold  the 
merchandise  at  not  less  than  normal 
value  (“NV”)  for  a  period  of  at  least 
three  consecutive  years.  See  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Partial  Revocation  of 
Antidumping  Duty  Order  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  71  FR  28659 
(May  17,  2006)  [“Revocation”).  As  the 
result  of  an  adequate  allegation  from  a 
domestic  interested  party  in  this 
proceeding,  the  Department,  pursuant  to 
section  751(b)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (“the  Act”),  is  now 
canducting  a  changed  circumstances 
review  to  determine  whether  SSI  has 
resumed  dumping  hot-rolled  steel  and 
whether  the  antidumping  order  should 
be  reinstated  for  hot-rolled  steel  from 
Thailand  manufactured  and  exported  by 
SSI.  See  Initiation  of  Antidumping  Duty 
Changed  Circumstances  Review:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  Thailand,  73  FR  18766  (April  7, 
2008)  {“Initiation  Notice”).  VVe 
preliminarily  determine  that  SSI  has 
sold  hot-rolled  steel  at  less  than  NV  and 
that  hot-rolled  steel  produced  and 
exported  by  SSI  should  be  reinstated  in 
the  antidumping  duty  order  on  hot- 
rolled  steel  from  Thailand.  VVe  will 
instruct  LT.S.  Customs  and  Border 
Protection  (“CBP”)  to  suspend 
liquidation  of  all  entries  of  hot-rolled 
steel  manufactured  and  exported  by  SSI 
and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  or  Angelica  Mendoza,  AD/CVD 
Operations,  Office  7,  Import 
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Administration,  International  Trade 
Administration,  U  S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone;  (202)  482-0195  or  (202)  482- 
3019,  respectively. 

SUPPLEMENTARY  INFORMATION; 

Background 

On  November  29,  2001,  the 
Department  published  the  antidumping 
duty  order  on  hot-rolled  steel  from 
Thailand.  See  Antidumping  Duty  Order: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Thailand,  66  FR  59562 
(November  29,  2001)  [“Hot-Rolled  Steel 
Order”)'.  In  November  2004,  in  the 
course  of  the  2003-2004  administrative 
review,  SSI  requested  revocation  of  the 
Hot-Roiled  Steel  Order  with  respect  to 
its  sales  of  subject  merchandise.  See 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Thailand;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  and  Rescind  in  Part,  70  FR 
73197  (December  9,  2005). 

In  its  revocation  request,  SSI  agreed  to 
immediate  reinstatement  in  the  Hot- 
Rolled  Steel  Order,  as  long  as  any 
producer  or  reseller  is  subject  to  the 
order,  should  the  Department  determine 
that  SSI  “sold  the  subject  merchandise 
at  less  than  normal  value.”  See  SSI’s 
November  30,  2004,  letter  to  the 
Department  requesting  revocation.  On 
May  17,  2006,  the  Department  revoked 
the  antidumping  duty  order  with 
respect  to  SSI  under  19  C.F.R. 
351.222(e)(1)  and  351.222(f)  after  having 
determined  that  SSI  sold  merchandise 
subject  to  this  review  at  not  less  than 
NV  for  a  period  of  at  least  three 
consecutive  years. ^  See  Revocation. 

On  November  8,  2006,  United  States 
Steel  Corporation  (“Petitioner”) 
submitted  an  allegation  arguing  that  SSI 
has  resumed  dumping  hot-rolled  steel  in 
the  United  States  since  revocation  from 
the  Hot-Rolled  Steel  Order,  anti 
requested  that  the  Department  initiate  a 
changed  circumstances  review.  See 
Petitioner’s  November  8,  2006,  letter  to 
the  Department.  Petitioner  requested 
that  the  Department  reinstate  the  Hot- 
Rolled  Steel  Order  with  respect  to  SSI’s 
exports  to  the  United  States  of  hot- 


’  The  three  administrative  reviews  forming  the 
basis  of  the  revocation  are:  1)  the  May  3,  2001, 
through  October  31,  2002,  review.  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From  Thailand: 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative  Review,  69  FR 
19388  (April  13,  2004);  2)  the  November  1,  2002, 
through  October  31,  2003,  review.  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from  Thailand: 
Rescission  of  Antidumping  Duty  Administrative 
Review.  69  FR  18349  (April  7,  2004);  and  3)  the 
November  1,  2003,  through  October  31,  2004, 
review.  Revocation. 


rolled  steel  produced  by  SSI.  The 
Department  requested  additional 
information  from  Petitioner  on 
December  1,  2006,  December  22,  2006, 
February  1,  2007,  and  December  11, 
2007.  Petitioner  filed  responses  to  the 
Department’s  request  for  additional 
information  on  December  5,  2006, 
January  12,  2007,  February  26,  2007, 
and  January  29,  2008,  respectively. 

In  its  February  1,  2007,  request  for 
additional  information,  the  Department 
requested  that  Petitioner  update  its  U.S., 
home  market,  and  cost  data  for  SSI  for 
the  period  October  1,  2005  through 
September  30,  2006.  See  the 
Department’s  February  l,-2007,  request 
for  additional  information  at  question  1. 
In  its  February  26,  2007,  response, 
Petitioner  updated  its  request  by  using 
the  time  period  October  1,  2005, 
through  September  30,  2006,  for  its 
margin  analysis  as  requested  by  the 
Department.  Petitioner  also  utilized  a 
Kim  Eng  Live  (“Kelive”)  Market 
Analysis  report  dated  February  14, 

2007,  to  value  slab  for  use  in 
constructed  value  (“CV”)  becau.se  it 
could  not  find  home  market  or  third 
country  prices  for  hot-rolled  steel  for  the 
period  October  1,  2005,  through 
September  30,  2006,  to  use  as  the  basis 
for  NV.  See  Exhibit  2,  pages  1-4  of 
Petitioner’s  February  26,  2007, 
submission. 

On  May  11,  2007,  the  Department  met 
with  Petitioner  to  discuss  its  request  for 
a  changed  circumstances  review  for  SSI. 
See  Memorandum  to  the  File,  dated 
May  14,  2007.  On  September  27,  2007, 
Petitioner  submitted  slab  cost  data  for 
SSI  from  two  sources  independent  of 
the  Kelive  Market  Analysis.  On 
November  20,  2007,  the  Department 
released  to  parties  information  regarding 
its  inquiries  into  Petitioner’s  use  of  slab 
cost  from  the  Kelive  Market  Analysis. 
See  the  Department’s  November  20, 
2007,  Memorandum  to  the  File  and 
accompanying  e-mail  attachments. 

On  December  11,  2007,  the 
Department  requested  that  Petitioner 
update  its  changed  circumstances 
review  request  to  use  more 
contemporaneous  information  for  its 
margin  analysis  [i.e.,  July  1,  2006, 
through  June  30,  2007).  Additionally, 
the  Department  requested  that  Petitioner 
update  its  request  for  the  October  1, 
2005,  through  September  30,  2006, 
period  using  the  two  sources  of  data 
provided  in  its  September  27,  2007, 
submission  to  value  steel  slab.  See  the 
Department’s  December  11,  2007, 
request  for  additional  information  at 
question  1.  In  its  January  29,  2008, 
response.  Petitioner  updated  its  review 
request  pursuant  to  the  requests  of  the 
Department  and  based  its  amended 


allegation  on  sales  and  cost  information 
for  the  period  of  review  July  1,  2006, 
through  June  30,  2007. 

In  its  January  29,  2008,  submission. 
Petitioner  provided  price  quotes 
concerning  SSI’s  sales  activity  in  the 
U.S.  and  cost  information  for  its  NV 
(CV)  calculation,  and  argued  that  SSI 
had  sold  hot-rolled  steel  at  less  than  NV 
during  the  period  July  1,  2006,  through 
June  30,  2007.  Petitioner  stated  that  it 
was  unable  to  obtain  SSI’s  home  market 
or  third  country  prices  for  either  the 
proposed  2005-2006  or  2006-2007 
periods  of  review  (“PORs”).  See 
Petitioner’s  February  26,  2007,  and 
March  5,  2008,  submissions.  Therefore, 
Petitioner  based  NV  for  sales  made  by 
SSI  in  the  United  States  on  CV  and 
provided  a  comparison  of  U.S.  price  to 
CV.  See  Exhibit  2  pages  1-4  of 
Petitioner’s  February  26,  2007, 
submission  for  the  2005-2006  period 
and  pages  2-5  of  Petitioner’s  March  5, 
2008,  submission  for  the  2006-2007 
period.  Petitioner  provided  information 
showing  estimated  dumping  margins 
range  from  0.60  percent  to  28.22 
percent.  See  Changed  Circumstances 
Review  Initiation  Checklist,  dated 
March  21,  2008. 

On  January  17,  2007,  February  22, 
2007,  and  February  5,  2008,  SSI 
submitted  letters  to  the  Department 
requesting  that  it  be  granted  an 
administrative  protective  order  (“APO”) 
in  order  to  have  access  to  proprietary 
information  submitted  by  Petitioner.  On 
February  16,  2007,  March  2,  2007,  and 
February  14,  2008,  respectively,  the  ’ 
Department  responded  to  these  requests, 
explaining,  in  part,  that  the  Department 
could  not  grant  APO  access  pursuant  to 
19  C.F.R.  351.104(a)  to  SSI  because  a 
changed  circumstances  review  had  not 
been  initiated.  See  the  Department’s 
February  16,  2007,  March  2,  2007,  and 
February  14,  2008,  letters  to  SSI. 

On  December  12,  2006,  January  4, 
2007,  January  17,  2007,  March  7,  2007, 
March  28,  2007,  April  5,  2007,  April  10, 

2007,  November  28,  2007,  February  12, 

2008,  March  21,  2008,  and  August  25, 
2008,  SSI  filed  letters  contesting 
Petitioner’s  request  for  a  changed 
circumstances  review.  SSI  asserted  that 
section  751(b)  of  the  Act,  the  statutory 
provision  governing  changed 
circumstance  reviews,  does  not  cover 
reinstatement  of  a  revoked  company 
into  an  antidumping  duty  order.  SSI 
argued  that  a  changed  circumstances 
review  of  affirmative  dumping  or  injury 
determinations  is  allowed,  but  that  the 
statute  does  not  mention  the 
reinstatement  of  a  previously  revoked 
company.  SSI  maintained  that  once  an 
antidumping  duty  order  is  revoked, 
whether  in  whole  or  in  part,  the 
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underlying  injury  and  dumping 
determinations  no  longer  apply  to  the 
merchandise  that  has  been  revoked,  and 
that  the  Department  relinquishes 
jurisdiction  over  the  merchandise 
covered. 

On  December  21,  2006,  January  12, 

2007,  March  23,  2007,  April  2,  2007, 
and  April  9,  2007,  Petitioner  filed 
rebuttal  comments  to  SSI’s  comments. 
Petitioner  argued  that  the  Department 
rejected  arguments  similar  to  SSI’s 
contentions  regarding  the  Department’s 
legal  authority  to  reinstate  the  order  in 
a  previous  case.  See  Sebacic  Acid  from 
the  People’s  Republic  of  China:  Final 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review  and 
Reinstatement  of  the  Antidumping  Duty 
Order,  70  FR  16218  (March  30,  2005). 
Petitioner  also  argued  that  SSI’s 
contention,  that  the  Department 
imposed  a  rigorous  evidentiary  standard 
for  initiation  for  a  changed 
circumstances  review,  is  incorrect. 
Petitioner  claimed  that  the  Department 
should  not  impose  a  higher  standard  for 
a  respondent  with  a  prior  history  of 
dumping  than  it  would  for  a  respondent 
without  a  prior  history  of  dumping. 
Petitioner  maintained  that  the  standard 
for  initiation  of  a  changed 
circumstances  review  should  be  lower 
than  that  for  an  investigation.  However, 
regardless  of  the  standard,  Petitioner 
claimed  that  it  has  demonstrated  that 
SSI  has  resumed  dumping. 

On  April  7,  2008,  the  Department 
initiated  a  changed  circumstances 
review  to  determine  whether  .SSI  had 
resumed  dumping  hot-rolled  steel  and 
whether  to  reinstate  SSI  in  the 
antidumping  order  for  hot-rolled  steel 
from  Thailand.  See  Initiation  Notice.  We 
issued  a  questionnaire  to  SSI  on  April 
11,  2008.  SSI  submitted  its  respon.ses  to 
sections  A,  B,  C,  and  D  of  our 
questionnaire  on  May  23,  2008,  June  6, 

2008,  June  9,  2008,  and  June  16,  2008, 
respectively.  On  July  18,  2008,  we 
issued  our  first  supplemental 
questionnaire  to  SSI  covering  sections 
A,  B,  and  C,  and  issued  a  follow-up 
supplemental  questionnaire  on  August 
7,  2008.  SSI  submitted  its  response  to 
our  July  18,  2008,  and  August  7,  2008, 
questionnaires  on  August  15,  2008.  On 
August  6,  2008,  we  issued  a  first 
supplemental  questionnaire  to  SSI 
covering  section  D  of  the  response  to 
which  SSI  responded  on  September  5, 
2008.  On  August  25,  2008,  SSI 
submitted  a  request  that  the  Department 
reconsider  and  terminate  the  changed 
circumstances  review.  On  September 
18,  2008,  we  issued  a  third 
supplemental  questionnaire  to  SSI 
covering  sections  A,  B,  and  C.  SSI 
submitted  its  response  to  this 


questionnaire  on  October  2,  2008.  On 
October  29,  2008,  we  extended  the  due 
date  for  the  final  results  of  this  review 
to  April  22,  2009.  See  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Thailand:  Extension  of  Time  Limit  for 
Final  Results  of  Changed  Circumstances 
Review,  73  FR  64303  (October  29,  2008) 
[“Extension  Notice”).  On  November  17, 
2008,  we  issued  a  second  supplemental 
questionnaire  to  SSI  covering  section  D 
of  the  response.  SSI  responded  to  this 
supplemental  questionnaire  on 
December  1,  2008.  On  December  10, 
2008,  we  published  a  notice  correcting 
the  FOR  listed  in  the  Extension  Notice. 
See  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  Thailand:  Correction 
of  Notice  of  Extension  of  Time  Limit  for 
Final  Results  of  Changed  Circumstances 
Review,  73  FR  75079  (December  10, 
2008).  On  December  11,  2008,  Petitioner 
submitted  comments  for  consideration 
in  these  preliminary  results  of  review. 
On  December  17,  SSI  submitted 
comments  in  response  to  Petitioner’s  . 
December  11,  2008,  letter.  Based  on  our 
analysis  of  SSI’s  home  market  and  U.S. 
sales  data,  we  preliminarily  determine 
that  SSI  sold  hot-rolled  steel  at  issue  at 
less  than  NV  during  the  July  1,  2006, 
through  June  30,  2007,  POR. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act  and  19  C.F.R.  351.307(b)(iv),  the 
Department  verified  the  cost  of 
production  (“COP”),  CV,  home  market 
sales,  and  U.S.  sales  questionnaire 
responses  of  SSI.  We  conducted  the 
home  market  and  U.S.  sales  verification 
from  October  27,  2008,  through  October 
31,  2008.  We  conducted  the  COP/CV 
verification  from  December  15,  2008, 
through  December  19,  2008.  We  used 
standard  verification  procedures, 
including  examination  of  relevant  sales 
and  financial  records.  Our  verification 
results  are  outlined  in  the  home  market 
and  U.S.  sales  verification  report  for  ^ 
SSI.  For  a  further  discussion,  see 
Memorandum  to  the  File  through 
Richard  O.  Weible  and  Angelica 
Mendoza,  from  John  K.  Drury,  dated 
December  19,  2008.  The  verification 
report  for  the  COP/CV  verification  will 
be  issued  subsequent  to  these 
preliminary  results  of  review. 

Scope  of  the  Order 

E’er  purposes  of  the  order,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 


successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  leasT 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  the  order. 

Specifically  included  within  the 
scope  of  the  order  are  vacuum  degassed, 
fully  stabilized  (commonly  referred  to  as 
interstitial-free  (“IF”))  steels,  high 
strength  low  alloy  (“HSLA”)  steels,  and 
the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  the  order,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(“HTSUS”),  are  products  in  which:  i) 
iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight:  and  iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.2'5  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  the  order 
unless  otherwise  excluded. 

The  following  products.,  by  way  of 
example,  are  outside  or  specifically 
excluded  from  the  scope  of  the  order: 
-Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society 
for  Testing  and  Materials  (“ASTM”) 
specifications  A543,  A387,  A514, 
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A517,  A506). 

-Society  of  Automotive  Engineers 
(“SAE”)/American  Iron  &  Steel 
Institute  (“AISI”)  grades  of  series 
2300  and  higher. 

-Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

-Tool  steels,  as  defined  in  the  HTSUS. 

-Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel 
with  a  silicon  level  exceeding  2.25 
percent. 

-ASTM  specifications  A710  and  A736. 

-USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

-All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

-Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been 
processed  by  cutting  or  stamping 
and  which  have  assumed  the 
character  of  articles  or  products 
classified  outside  chapter  72  of  the 
HTSUS. 

The  merchandise  subject  to  the  order 
is  currently  classified  in  the  HTSUS  at 
subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 

7211.19.75.60,  and  7211.19.75.90. 

Certain  hot-rolled  carbon  steel  flat 

products  covered  by  the  order, 
including:  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 

7226.11.90.60,  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.01.80.  Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 


In  requesting  revocation,  pursuant  to 
19  C.F.R.  351.222(b)(2)(i)(B),  SSI  agreed 
to  immediate  reinstatement  of  the  order, 
so  long  as  any  exporter  or  producer  is 
subject  to  the  order,  if  the  Secretary 
concludes  that  subsequent  to  the 
revocation,  SSI  sold  hot-rolled  steel  at 
less  than  NV.  See  Revocation.  Under  19 
C.F.R.  351.222(b)(2)(i)(B)  as  long  as  any 
exporter  or  producer  is  subject  to  an 
antidumping  duty  order  which  remains 
in  force,  an  entity  previously  granted  a 
revocation  may  be  reinstated  under  that 
order  if  it  is  established  that  the  entity 
has  resumed  the  dumping  of  subject 
merchandise. 

In  this  case,  because  other  exporters 
in  Thailand  remain  subject  to  the  Hot- 
Rolled  Steel  Order,  the  order  remains  in 
effect,  and  SSI  may  be  reinstated  in  the 
order.  The  Department  granted  SSI 
revocation  based  in  part  upon  its 
agreement  to  immediate  reinstatement 
in  the  antidumping  duty  order  if  the 
Department  were  to  find  that  the 
company  resumed  dumping  of  hot- 
rolled  steel  from  Thailand.  See 
Revocation. 

As  described  in  the  “U.S.  Price”  and 
“Normal  Value”  sections,  below,  we 
have  examined  SSI’s  response  and  have 
preliminarily  found  that  SSI’s  dumping 
margin  for  the  review  period  is  greater 
than  de  minimis.  Accordingly,  we 
preliminarily  intend  to  reinstate  SSI  in 
the  antidumping  order. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel  from  Thailand  to  the  United 
States  were  made  at  less  than  NV,  we 
compared  SSI’s  export  price  (“EP”) 
sales  made  in  the  United  States  to 
unaffiliated  purchasers,  to  NV  as 
described  in  the  “U.S.  Price”  and 
“Normal  Value”  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  compared 
individual  EP  sales  to  monthly . 
weighted-average  NVs. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act  we  considered  all  products 
produced  by  SSI  covered  by  the 
description  in  the  “Scope  of  the  Order” 
section,  above,  and  sold  in  the  home 
market  during  the  POR,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  first 
attempted  to  compare  contemporaneous 
U.S.  and  comparison-market  sales  of 
products  that  are  identical  with  respect 
to  the  following  characteristics:  1) 
whether  painted  or  not;  2)  quality;  3) 
carbon  content;  4)  yield  strength;  5) 


thickness;  5)  width;  6)  whether  cut-to- 
length  or  coil;  7)  whether  temper  rolled 
or  not;  8)  whether  pickled  or  not;  9) 
edge  trim;  and  10)  with  or  without 
patterns  in  relief.  Where  we  were  unable 
to  compare  sales  of  the  identical 
merchandise,  we  compared  U.S.  sales  to 
comparison-market  sales  of  the  most 
similar  merchandise  based  on  the  above 
characteristics.  Where  there  were  no 
sales  of  foreign  like  product  to  compare 
to  a  U.S.  sale,  we  compared  the  price  of 
the  U.S.  sale  to  CV. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  base  NV  on  sales  made 
in  the  comparison  market  at  the  same 
level  of  trade  (“LOT”)  as  the  EP 
transaction.  The  NV  LOT  is  defined  as 
the  starting-price  sales  in  the  home 
market  or,  when  NV  is  based  on  CV,  as 
the  sales  from  which  selling,  general, 
and  administrative  (“SG&A”)  expenses 
and  profit  are  derived.  The  EP  LOT  is 
defined  as  the  starting  price  in  the 
United  States  to  the  unaffiliated  U.S. 
customer. 

We  obtained  information  from  SSI 
regarding  the  marketing  stages  involved 
in  making  its  reported  foreign  market 
and  U.S.  sales  to  unaffiliated  customers. 
SSI  provided  a  description  of  all  selling 
activities  performed,  along  with  a 
flowchart  and  tables  comparing  the 
LOTS  among  each  channel  of 
distribution  and  customer  category  for 
both  markets.  See  SSI’s  May  23,  2008, 
questionnaire  response  at  exhibit  A-7 
and  its  August  15,  2008,  supplemental 
questionnaire  response  at  page 
S1ABC8-11  (page  11). 

For  the  LInited  States  market,  SSI 
stated  that  it  sells  through  one  channel 
and  only  to  trading  companies,  and  that 
the  trading  companies  take  title  to  the 
subject  merchandise  in  Thailand  for  all 
shipments.  See  SSI’s  May  23,  2008, 
questionnaire  response  at  A-23  and  A- 
,24.  We  reviewed  the  level  at  which  SSI 
performed  each  of  the  claimed  selling 
functions  with  respect  to  the  claimed 
customer  category.  For  all  of  the 
activities  listed,  the  level  of 
performance  for  both  direct  shipments 
and  warehouse  shipments  was 
substantially  identical  across  all  types  of 
classes  of  customers.  Based  on  our 
analysis  of  all  of  SSI’s  selling  functions 
for  sales  to  the  United  States,  we  find  all 
United  States  sales  were  made  at  the 
same  LOT,  i.e.,  the  EP  LOT. 

For  the  home  market,  SSI  identified 
three  channels  of  distribution  described 
as  follows:  1)  direct  shipments  to 
unaffiliated  end-users/resellers;  2)  sales 
through  affiliated  trading  companies; 
and  3)  sales  through  affiliated  resellers/ 
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end  users.  In  addition,  SSI  identified 
three  classes  of  customers;  1)  Domestic 
Sales  A-l;  2)  Domestic  Sales  A-2;  and 
3)  Domestic  Sales  B  customers.  See 
SSI’s  May  23,  2008,  questionnaire 
response  at  pages  A-6  and  A-7.  We 
reviewed  the  level  at  which  SSI 
performed  each  of  the  claimed  selling 
functions  with  respect  to  each  claimed 
channel  of  distribution  and  customer 
category.  For  all  of  the  activities  listed 
(which  included  sales  promotion, 
technical  services,  inventory 
management,  financing,  and  arranging 
freight/delivery),  the  level  of 
performance  for  both  direct  shipments 
and  warehouse  shipments  was 
substantially  identical  across  all  types  of 
channels  and  classes  of  customers. 

Based  on  our  analysis  of  all  of  SSI’s 
home  market  selling  functions,  we  find 
ail  home  market  sales  were  made  at  the 
same  LOT,  i.e.,  the  NV  LOT.  We  also 
found  that  SSI  provided  a  similar  level 
of  selling  functions  on  all  of  its  EP  sales, 
and  that  the  level  of  these  EP  selling 
functions  was  comparable  to  the  level  of 
selling  functions  that  SSI  performed  on 
its  home  market  sales.  Based  on  the 
foregoing,  we  determine  that  there  is 
one  LOT  on  SSI’s  EP  sales  and  that  the 
EP  LOT  is  comparable  to  the  HM  LOT. 
Therefore,  we  preliminarily  determine 
that  an  LOT  adju.stment  is  not 
warranted. 

U.S.  Price 

Section  772(a)  of  the  Act  defines  EP 
as  “the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  before  the  date  of  importation  by 
the  producer  or  exporter  of  subject 
merchandise  outside  of  the  United 
States  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States.”  For 
purposes  of  this  changed  circumstances 
review,  SSI  classified  all  of  its  U.S.  sales 
shipped  directly  from  Thailand  to  the 
United  States  as  EP  sales.  For  these 
preliminary  results,  we  have  accepted 
this  classification.  The  merchandise 
shipped  directly  to  unaffiliated 
customers  in  the  U.S.  market  was  not 
sold  through  an  affiliated  U.S.  importer, 
and  we  find  no  other  grounds  for 
treating  these  transactions  as  CEP  sales. 
We,  therefore,  preliminarily  determine 
that  these  transactions  were  EP  sales. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  We  based  EP 
on  packed  prices  to  customers  in  the 
United  States.  We  made  adjustments  for 
the  following  movement  expenses: 
foreign  inland  freight,  and  foreign 
brokerage  and  handling  charges. 

We  have  preliminarily  determined  to 
use  the  date  of  invoice  as  the  date  of  sale 


for  all  sales  to  the  United  States,  as 
evidence  on  the  record  indicates  that 
terms  of  sale  may  change  up  to  the 
issuance  of  the  invoice.  See  Analysis 
Memorandum,  dated  concurrently  with 
this  notice. 

Normal  Value 

A.  Selection  of  Comparison  Market 

To  determine  whether  there  is  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  SSI’s  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  its  U.S.  sales 
of  the  merchandise  subject  to  this 
review,  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  Because  SSI’s 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  for  subject  merchandise, 
we  determined  the  home  market  was 
viable.  See,  e.g.,  SSI’s  May  23,  2008, 
questionnaire  response  at  Appendix  A- 
1. 

B.  Cost  of  Production  Analysis 

Because  Petitioner’s  allegation  that 
SSI  made  sales  at  less  than  NV  was 
based  in  part  on  the  allegation  that  SSI 
made  sales  below  the  COP  during  the 
POR,  we  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  NV  in  this 
review  may  have  been  made  at  prices 
below  the  COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  See  Changed 
Circumstances  Review  Initiation 
Checklist  dated  March  28,  2008. 
Pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  SSI.  See  Initiation  Notice  at  18768- 
18769. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  SSI’s  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  expenses  (“G&A”),  and 
interest  expenses.  We  relied  on  the  COP 
information  provided  by  SSI,  with 
modifications.  SSI  reported  its  costs  on 
the  basis  of  the  products’  cost  of  goods 
sold  (“COGS”)  rather  than  the  cost  of 
manufacturing  (“COM”).  As  it  is  our 
normal  practice  to  rely  on  the  COM 
during  the  POR,  we  adjusted  the 
reported  costs  for  each  CONNUM  to 
reflect  the  difference  between  the 
average  per-unit  COGS  and  the  average 
per-unit  GOM.  SSI  purcha.sed  slab  and 
certain  services  from  affiliates.  We 


analyzed  these  transactions  in 
accordance  with  the  transactions 
disregarded  rule  (j.e.,  section  773(f)(2)  of 
the  Act)  and  adjusted  the  reported  costs 
to  reflect  the  higher  of  the  transfer  price 
or  market  price.  We  revised  the 
calculation  of  the  G&A  expense  ratio  by 
adding  back  to  the  numerator  of  the 
calculation  the  amounts  SSI  reported  as 
offsets  for  the  “reversal  allowance  for 
diminution  in  value  of  raw  materials 
and  finished  goods”  and  the  “reversal  of 
allowance  for  diminution  in  value  of 
spare  parts  and  consumable  goods.”  In 
order  to  keep  the  calculations  of  the 
G&A  and  financial  expense  ratios  on  the 
same  basis  as  the  reported  COM,  we 
subtracted  the  portion  of  scrap  that  was 
taken  as  an  offset  in  the  calculation  of 
COM  from  the  denominators  of  the  ratio 
calculations.  See  Cost  of  Production  and 
Constructed  Value  Calculation 
Memorandum  for  the  Preliminary 
Results,  dated  concurrently  with  this 
notice. 

To  determine  whether  SSI’s  home 
market  sales  had  been  made  at  prices 
below  the  COP,  we  computed  weighted- 
average  COPs  during  the  POR,  and 
compared  the  weighted-average  COP 
figures  to  home  market  sales  prices  of 
the  foreign  like  product  as  required 
under  section  773(b)  of  the  Act.  On  a 
product-specific  basis,  we  compared  the 
COP  to  the  home  market  prices  net  of 
billing  adjustments,  any  applicable 
movement  charges,  selling  expenses  and 
packing  expenses. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined,  in  accordance 
with  sections  773(b)(1)(A)  and  (B)  of  the 
Act,  whether,  within  an  extended 
period  of  time,  such  sales  were  made  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade.  Where  less 
than  20  percent  of  the  respondent’s 
home  market  sales  of  a  given  model 
were  at  prices  below  the  COP,  we  did 
not  disregard  any  below-co.st  sales  of 
that  model  because  we  determined  that 
the  below-cost  sales  were  not  made 
within  an  extended  period  of  time  and 
in  “substantial  quantities.”  Where  20 
percent  or  more  of  the  respondent’s 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because;  (l).they  were  made  within  an 
extended  period  of  time  in  “substantial 
quantities,”  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act;  and  (2) 
based  on  our  comparison  of  prices  to  the 
weighted-average  COPs  for  the  POR, 
they  were  at  prices  which  would  not 
permit  the  recovery  of  all  costs  within 
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a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act. 

Our  cost  test  for  SSI  revealed  that,  for 
home  market  sales  of  certain  models, 
less  than  20  percent  of  the  sales  of  those 
models  were  at  prices  below  the  COP. 
We  therefore  retained  all  such  sales  in 
our  analysis  and  used  them  as  the  basis 
for  determining  NV.  Our  cost  test  also 
indicated  that  for  home  market  sales  of 
other  models,  more  than  20  percent 
were  sold  at  prices  below  the  COP 
within  an  extended  period  of  time  and 
were  at  prices  which  would  not  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Thus,  in 
accordance  with  section  773(b)(1)  of  the 
Act,  we  excluded  these  below-cost  sales 
from  our  analysis  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  NV. 

C.  Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  SSI’s  material  and  fabrication 
costs,  SG&A  expenses,  profit,  and  U.S. 
packing  costs.  We  calculated  the  COP 
component  of  CV  as  described  above  in 
the  “Cost  of  Production  Analysis” 
section  of  this  notice.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

D.  Price-to-Price  Comparisons 

We  calculated  NV  based  on  prices  to 
unaffiliated  customers,  as  well  as 
affiliated  customers  whose  sales  passed 
the  arm’s-length  test,  in  Thailand.  We 
used  SSI’s  adjustments  and  deductions 
as  reported.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  pursuant  to  section  773(a)(6)(B) 
of  the  Act.  In  addition,  for  comparisons 
involving  similar  merchandise,  we 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
compared  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411.  We  also  made  adjustments  for 
differences  in  circumstances  of  sale 
(“GOS”)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  We  made  COS  adjustments  for 
imputed  credit  expenses.  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act. 

We  have  preliminarily  determined  to 
use  the  date  of  invmice  as  the  date  of  sale 
for  all  sales  in  the  home  market,  as 


evidence  on  the  record  indicates  that 
terms  of  sale  may  change  up  to  the 
issuance  of  the  invoice.  See  Analysis 
Memorandum,  dated  concurrently  with 
this  notice. 

E.  Price-to-CV  Comparisons 

If  we  were  unable  to  find  a  home 
market  match  of  such  or  similar 
merchandise,  in  accordance  with 
section  773(a)(4)  of  the  Act,  we  based 
NV  on  CV.  Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margin 
exists  for  the  period  July  1,  2006, 
through  June  30,  2007: 


Manufacturer/Exporter 

Margin 

(Percent) 

Sahaviriya  Steel  Industries  Pub- 

lie  Company  Limited  . 

9.05 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  ten  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  publication.  Any  hearing,  if 
requested,  will  be  held  39  days  after  the 
publication  of  this  notice  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  the  later  of  30 
days  after  the  date  of  publication  of  this 
notice  or  seven  days  after  the  issuance 
of  the  final  verification  report, 
whichever  date  is  later.  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  seven 
days  after  the  date  on  which  the  case 
briefs  were  due. 

Reinstatement  and  Suspension  of 
Liquidation 

Since  we  have  preliminarily 
established  that  hot-rolled  steel  from 
Thailand  manufactured  and  exported  by 
SSI  is  being  sold  at  less  than  NV,  SSI  is 
hereby  preliminarily  reinstated  in  the 
antidumping  duty  order.  We  will 
instruct  GBP  to  suspend  liquidation  of 
all  entries  of  subject  merchandise 
manufactured  and  exported  by  SSI 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register.  Furthermore,  a  cash-deposit 
requirement  of  6.42  percent  will  be  in 
effect  for  all  shipments  of  the  subject 
merchandise  manufactured  and 
exported  by  SSI  entered,  or  withdrawn 
from  vvarehouse,  for  consumption  on  or 
after  the  publication  date  of  this  notice. 
This  requirement  shall  remain  in  effect 
until  further  notice. 

The  Department  intends  to  complete 
this  review  by  April  22,  2009.  See 
Extension  Notice.  In  accordance  with  19 
CFR  351.221(c)(3)(i),  the  final  results  of 
the  changed  circumstance  review  will 
set  forth  the  factual  and  legal 
conclusions  upon  which  our  results  are 
based,  a  description  of  any  action 
proposed  based  on  those  results,  and 
our  analysis  of  any  comments  received. 

This  notice  is  published  in 
accordance  with  sections  751(b)  and 
771(i)  of  the  Act. 

Dated:  December  19,  2008. 

David  M.  Spooner,  v 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-30993  Filed  12-29-08;  8:4.5  am) 
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DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

[Docket  Number  0812021543-81546-01] 

Precision  Measurement  Grants 
Program;  Availability  of  Funds  . 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  the  Precision 
Measurement  Grants  Program  is 
soliciting  applications  for  financial 
assistance  for  Fiscal  Year  (FY)  2009.  The 
Precision  Measurement  Grants  Program 
is  seeking  proposals  for  significant 
research  in  the  field  of  fundamental 
measurement  or  the  determination  of 
fundamental  constants. 

DATES:  Abbreviated  proposals  must  be 
received  at  tbe  address  listed  below  no 
later  than  5  p.m.  Eastern  Standard  Time 
on  February  6,  2009.  Proposals  received 
after  this  deadline  will  be  returned  with 
no  further  consideration.  Finalists  will 
be  selected  by  approximately  March  27, 
2009,  and  will  be  requested  to  submit 
full  proposals  to  NIST.  All  full 
proposals,  paper  and  electronic,  must  be 
received  no  later  than  5  p.m.  Eastern 
Daylight  Time  on  May  8,  2009. 
ADDRESSES:  Abbreviated  proposals  and 
paper  final  applications  must  be 
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submitted  to;  Dr.  Peter  }.  Mohr; 

Manager,  NIST  Precision  Measurement 
Grants  Program;  National  Institute  of 
Standards  and  Technology;  100  Bureau 
Drive,  Stop  8420;  Gaithersburg,  MD 
20899-8420;  E-mail:  mohr@nist.gov. 

Web  site;  http://physics.nist.gov/pmg. 
Electronic  final  proposals  may  be  sent 
by  e-mail  to  mohr@nist.gov  or  uploaded 
to  http://www.Grants.gov. 

A  completed  SF-424  (R&R)  form  is 
required  to  be  submitted  with  the 
abbreviated  proposal.  Abbreviated 
proposals  may  not  be  submitted  through 
the  Grants.gov  Web  site.  However, 
abbreviated  proposals  may  be  submitted 
on  paper  by  mail  or  delivery  service  or 
as  an  electronic  file  (SF-424  must  be 
scanned  signed  form)  by  e-mail  to 
mohr@nist.gov.  The  SF-424  (R&R)  form 
can  be  found  at  http://wvinv.grants.gov/ 
agencies/ 

aapproved_standard_forms.jsp#  1 . 

FOR  FURTHER  INFORMATION  CONTACT:  For 

complete  information  about  this 
program  and  instructions  for  applying 
by  paper  or  electronically,  read  the 
Federal  Funding  Opportunity  (FFO) 
Notice  at  http://www.grants.gov.  A 
paper  copy  of  the  FFO  may  be  obtained 
by  calling  (301)  975-6328.  Technical 
questions  should  be  addressed  to;  Dr. 
Peter  J.  Mohr  at  the  address  listed  in  the 
ADDRESSES  section  above,  or  at  Tel: 

(301)  975-3217;  E-mail:  mohr@nist.gov, 
Web  site;  http://physics.nist.gov/pmg. 
Grants  Administration  questions  should 
be  addressed  to:  Grants  and  Agreements 
Management  Division;  National  Institute 
_^of  Standards  and  Technology;  100 
Bureau  Drive,  Stop  1650;  Gaithersburg, 
MD  20899-1650;  Tel:  (301)  975-6328. 
For  assistance  with  using  Grants.gov 
contact  support@grants.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  The  authority  for  the 
Precision  Measurement  Grants  Program 
is  as  follows:  As  authorized  by  15  U.S.C. 
272(b)  and  (c),  NIST  conducts  directly, 
and  supports  through  grants,  a  basic  and 
applied  research  program  in  the  general 
area  of  fundamental  measurement  and 
the  determination  of  fundamental 
constants  of  nature. 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number: 
Measurement  and  Engineering  Research 
and  Standards — 11.609. 

Program  Description:  The  National 
Institute  of  Standards  and  Technology 
(NIST)  announces  that  the  Precision 
Measurement  Grants  Program  is 
soliciting  applications  for  financial 
assistance  for  FY  2009.  The  Precision 
Measurement  Grants  Program  is  seeking 
proposals  for  significant  research  in  the 
field  of  fundamental  measurement  or 
the  determination  of  fundamental 


constants.  As  part  of  its  research 
program,  since  1970  NIST  has  awarded 
Precision  Measurement  Grants  primarily 
to  universities  and  colleges  so  that 
faculty  may  conduct  significant  research 
in  the  field  of  fundamental 
measurement  or  the  determination  of 
fundamental  constants.  NIST  sponsors 
these  grants  and  cooperative  agreements 
primarily  to  encourage  basic, 
measurement-related  research  in 
universities  and  colleges  and  other 
research  laboratories  and  to  foster 
contacts  between  NIST  scientists  and 
those  faculty  members  of  academic 
institutions  and  other  researchers  who 
are  actively  engaged  in  such  work.  The 
Precision  Measurement  Grants  are  also 
intended  to  make  it  possible  for 
researchers  to  pursue  new  ideas  for 
which  other  sources  of  support  may  be 
difficult  to  find.  There  is  some  latitude 
in  research  topics  that  will  be 
considered  under  the  Precision 
Measurement  Grants  Program.  The  key 
requirement  is  that  the  proposed  project 
is  consistent  with  NIST’s  ongoing  work 
in  the  field  of  basic  measurement 
science. 

Funding  Availability:  NIST 
anticipates  spending  $100,000  this  year 
for  two  new  grants  at  $50,000  each. 
Funding  for  the  program  listed  in  this  ' 
notice  is  contingent  upon  the 
availability  of  Fiscal  Year  2009 
appropriations.  NIST  issues  this  notice 
subject  to  the  appropriations  made 
available  under  the  current  continuing 
resolution,  H.R.  2638,  “Gontinuing 
Appropriations  Resolution,  2009,” 
Public  Law  110-329.  NIST  anticipates 
making  awards  for  the  program  listed  in 
this  notice  provided  that  funding  for  the 
program  is  continued  beyond  March  6, 
2009,  the  expiration  of  the  current 
continuing  resolution. 

Award  start  dates  for  new  grants  are 
expected  to  be  October  1,  2009.* 
Applicants  should  propose  multi-year 
projects  for  up  to  three  years  at  no  more 
than  $50,000  per  year.  NIST  anticipates 
spending  $100,000  this  year  for  two  new 
grants  at  $50,000  each  for  the  first  year 
of  the  research  projects.  NIST  may 
award  both,  one,  or  neither  of  these  new 
awards.  Second  and  third  year  funding 
will  be  at  the  discretion  of  NIST,  based 
on  satisfactory  performance,  continuing 
relevance  to  program  objectives,  and  the 
availability  of  funds. 

NIST  plans  to  fund  the  awards  as 
grants.  If  collaboration  by  NIST 
scientists  in  the  scope  of  work  is 
appropriate  for  any  award,  a  cooperative 
agreement  will  be  issued  instead. 

Cost  Share  Requirements:  The 
Precision  Measurement  Grants  Program 
does  not  require  any  matching  funds. 


Eligibility:  Eligible  applicants  are 
institutions  of  higher  education: 
hospitals;  non-profit  organizations: 
commercial  organizations;  state,  local 
and  Indian  tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments; 
international  organizations;  and  Federal 
agencies  with  appropriate  legal 
authority. 

Evaluation  Criteria:  The  evaluation 
criteria  to  be  used  in  evaluating  the 
abbreviated  application  proposals  and 
full  proposals  are: 

1.  The  importance  of  the  proposed 
research — Does  it  have  the  potential  of 
answering  some  currently  pressing 
question  or  of  opening  up  a  whole  new 
area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  NIST’s  ongoing  work — Will 
it  support  one  of  NIST’s  current  efforts 
to  develop  a  new  or  improved 
fundamental  measurement  method  or 
physical  standard,  test  the  basic  laws  of 
physics,  or  provide  an  improved  value 
for  a  fundamental  constant? 

3.  The  feasibility  of  the  research  and 
the  potential  impact  of  the  grant — Is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available  and 
that  the  funding  will  enable  work  that 
would  otherwise  not  he  done  with 
existing  or  potential  funding? 

4.  The  qualifications  of  the 
applicant — Does  the  educational  and 
employment  background  and  the  quality 
of  the  research,  based  on  recent 
publications,  of  the  applicant  indicate 
that  there  is  a  high  probability  that  the 
proposed  research  will  be  carried  out 
successfully? 

Each  of  these  factors  is  given  equal 
weight  in  the  evaluation  process. 

Review  and  Selection  Process:  All 
abbreviated  proposals  and  full 
applications  received  in  response  to  this 
announcement  will  be  reviewed  to 
determine  whether  or  not  they  are 
complete  and  responsive  to  the  scope  of 
the  stated  objectives  for  each  program. 
Incomplete  or  non-responsive 
abbreviated  proposals  and  full 
applications  will  not  be  reviewed  for 
technical  merit.  The  Program  will  retain 
one  copy  of  each  non-responsive 
abbreviated  proposal  and  full 
application  for  three  years  for  record 
keeping  purposes.  The  remaining  copies 
will  be  destroyed. 

All  applicants  must  submit  an 
abbreviated  proposal  (original  and  two 
signed  copies),  containing  a  description 
of  the  proposed  project,  including 
sufficient  information  to  address  the 
evaluation  criteria,  with  a  total  length  of 
no  more  than  five  (5)  double  spaced 
pages  (excluding  SF-424),  to  the 
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mailing  address  given  above  in  the 
ADDRESSES  section.  These  proposals  will 
be  screened  to  determine  whether  they 
address  the  requirements  outlined  in 
this  notice.  Proposals  that  do  not  meet 
those  requirements  will  not  be 
considered  further. 

Eight  independent,  objective 
individuals,  at  least  half  of  whom  are 
NIST  employees,  and  who  are 
knowledgeable  about  the  scientific  areas 
that  the  program  addresses  will  conduct 
a  technical  review  of  each  abbreviated 
proposal,  based  on  the  evaluation 
criteria  described  in  the  Evaluation 
Criteria  section  for  this  program.  Each 
reviewer  will  evaluate  and  rank  the 
proposals.  The  proposals  will  then  be 
ranked  based  on  the  average  of  the 
reviewers’  rankings.  If  non-Federal 
reviewers  are  used,  the  reviewers  may 
discuss  the  proposals  with  each  other, 
but  the  ranking  will  be  determined  on 
an  individual  basis,  not  as  a  consensus. 

The  Chief  of  the  Atomic  Physics 
Division  of  the  Physics  Laboratory,  the 
selecting  official,  will  then  select 
approximately  four  to  eight  finalists.  In 
selecting  finalists,  the  selecting  official 
will  take  into  consideration  the  results 
of  the  reviewers’  evaluations,  including 
rank,  and  relevance  to  the  Program 
Description  described  above.  Applicants 
not  selected  as  finalists  will  be  notified 
in  writing. 

Finalists  will  then  be  asked  in  writing 
to  submit  full  proposals  up  to  ten  (10) 
pages  in  accordance  with  the 
requirements  set  forth  in  the  Content 
and  Form  of  Application  Submission 
.section  of  this  Notice.  The  same 
independent  reviewers  that  reviewed 
the  abbreviated  proposals  will  then 
evaluate  the  full  proposals  based  on  the 
same  evaluation  criteria,  and  the 
proposals  will  be  ranked  as  previously 
described.  In  selecting  proposals  that 
will  be  recommended  for  funding,  the 
same  selecting  official  will  take  into 
consideration  the  results  of  the 
reviewers’  evaluations,  including  rank 
and  relevance  to  the  program  objectives 
described  in  the  Funding  Opportunity 
Description  section  of  this  Notice. 

The  final  approval  of  selected 
applications  and  award  of  grants  will  be 
made  by  the  NIST  Grants  Officer  based 
on  compliance  with  application 
requirements  as  published  in  this 
Notice,  compliance  with  applicable 
legal  and  regulatory  requirements, 
compliance  with  Federal  policies  that 
best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible. 

Applicants  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  and 


provide  supplemental  information 
required  by  the  agency  prior  to  award. 

The  decision  of  the  Grants  Officer  is 
final. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements: 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements, 
which  are  contained  in  the  Federal 
Register  Notice  of  February  11,  2008  (73 
FR  7696),  are  applicable  to  this 
solicitation.  On  the  form  SF-424,  the 
applicant’s  9-digit  Dun  and  Bradstreet 
Data  Universal  Numbering  System 
(DUNS)  number  must  be  entered  in  item 
8.C.  Organizational  DUNS.  The  DUNS 
number  provided  MUST  be  the  DUNS 
number  for  the  entity  within  the 
applying  institution  that  will  be 
responsible  for  drawing  down  funds 
from  the  Automated  Standard 
Application  for  Payment  System 
(ASAP).  Institutions  that  provide 
incorrect  DUNS  numbers  may 
experience  significant  delays  in 
receiving  funds. 

Collaborations  with  NIST  Employees: 
All  applications  should  include  a 
description  of  any  work  proposed  to  be 
performed  by  an  entity  other  than  the 
applicant,  and  the  cost  of  such  work 
should  ordinarily  be  included  in  the 
budget. 

If  an  applicant  proposes  collaboration 
with  NIST,  the  statement  of  work 
should  include  a  statement  of  this 
intention,  a  description  of  the 
collaboration,  and  prominently  identify 
the  NIST  employee(s)  involved,  if 
known.  Any  collaboration  by  a  NIST 
employee  must  be  approved  by 
appropriate  NIST  management  and  is  at 
the  sole  discretion  of  NIST.  Prior  to 
beginning  the  merit  review  process, 
NIST  will  verify  the  approval  of  the 
proposed  collaboration.  Any 
unapproved  collaboration  will  be 
stricken  from  the  proposal  prior  to  the 
merit  review. 

Use  of  NIST  Intellectual  Property:  If 
the  applicant  anticipates  using  any 
NIST-owned  intellectual  property  to 
carry  out  the  work  proposed,  the 
applicant  should  identify  such 
intellectual  property.  This  information 
will  be  used  to  ensure  that  no  NIST 
employee  involved  in  the  development 
of  the  intellectual  property  will 
participate  in  the  review  process  for  that 
competition.  In  addition,  if  the 
applicant  intends  to  use  NIST-owned 
intellectual  property,  the  applicant  must 
comply  with  all  statutes  and  regulations 
governing  the  licensing  of  Federal 
government  patents  and  inventions, 
described  at  35  U.S.C.  200-212,  37  CFR 
Part  401,  15  CFR  14.36,  and  in  Section 


B.21  of  the  Department  of  Commerce 
Pre-Award  Notification  Requirements 
73  FR  7696  (February  11,  2008). 
Questions  about  these  requirements  may 
be  directed  to  the  Office  of  the  Chief 
Counsel  for  NIST,  301-975-2803. 

Any  use  of  NIST-owned  intellectual 
property  by  a  proposer  is  at  the  sole 
discretion  of  NIST  and  will  be 
negotiated  on  a  case-by-case  basis  if  a 
project  is  deemed  meritorious.  The 
applicant  should  indicate  within  the 
statement  of  work  whether  it  already 
has  a  license  to  use  such  intellectual 
property  or  whether  it  intends  to  seek 
one. 

If  any  inventions  made  in  whole  or  in 
part  by  a  NIST  employee  arise  in  the 
course  of  an  award  made  pursuant  to 
this  notice,  the  United  States 
government  may  retain  its  ownership 
rights  in  any  such  invention.  Licensing 
or  other  disposition  of  NIST’s  rights  in 
such  inventions  will  be  determined 
solely  by  NIST,  and  include  the 
possibility  of  NIST  putting  the 
intellectual  property  into  the  public 
domain. 

Collaborations  Making  Use  of  Federal 
Facilities:  All  applications  should 
include  a  description  of  any  work 
proposed  to  be  performed  using  Federal 
Facilities.  If  an  applicant  proposes  use 
of  NIST  facilities,  the  statement  of  work 
should  include  a  statement  of  this 
intention  and  a  description  of  the 
facilities.  Any  use  of  NIST  facilities 
must  be  approved  by  appropriate  NIST 
management  and  is  at  the  sole 
discretion  of  NIST.  Prior  to  beginning 
the  merit  review  process,  NIST  will 
verify  the  availability  of  the  facilities 
and  approval  of  the  proposed  usage. 

Any  unapproved  facility  use  will  be 
stricken  from  the  proposal  prior  to  the 
merit  review.  Examples  of  some 
facilities  that  may  be  available  for 
collaborations  are  listed  on  the  NIST 
Technology  Services  Web  site,  http:// 
ts.nist.gov/. 

Paperwork  Reduction  Act:  The 
standard  forms  in  the  application  kit 
involve  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B,  SF-LLL,  and  CD-346  have  been 
approved  by  OMB  under  the  respective 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  0348-0046,  and  0605- 
0001. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 
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Research  Projects  Involving  Human 
Subjects,  Human  Tissue,  Data  or 
Recordings  Involving  Human  Subjects: 
Any  proposal  that  includes  research 
involving  human  subjects,  human 
tissue,  data  or  recordings  involving 
human  subjects  must  meet  the 
requirements  of  the  Common  Rule  for 
the  Protection  of  Human  Subjects, 
codified  for  the  Department  of 
Commerce  at  15  CFR  Part  27.  In 
addition,  any  proposal  that  includes 
research  on  these  topics  must  be  in 
compliance  with  any  statutory 
requirements  imposed  upon  the 
■Department  of  Health  and  Human 
Services  (DHHS)  and  other  federal 
agencies  regarding  these  topics,  all 
regulatory  policies  and  guidance 
adopted  by  DHHS,  the  Food  and  Drug 
Administration,  and  other  Federal 
agencies  on  these  topics,  and  all 
Presidential  statements  of  policy  on 
these  topics. 

NIST  will  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  Institutional  Review 
Boards  (IRBs)  possessing  a  current 
registration  filed  with  DHHS  and  to  be 
performed  by  institutions  possessing  a 
current,  valid  Federal-wide  Assurance 
(FWA)  from  DHHS.  NIST  will  not  issue 
a  single  project  assurance  (SPA)  for  any 
human  subjects  protocol  proposed  to 
NIST. 

On  August  9,  2001,  the  President 
announced  his  decision  to  allow  Federal 
funds  to  be  used  for  research  on  existing 
human  embryonic  stem  cell  lines  as 
long  as  prior  to  his  announcement  (1) 
the  derivation  process  (which 
commence.9iwith  the  removal  of  the 
inner  cell  mass  from  the  blastocyst)  had 
already  been  initiated  and  (2)  the 
embryo  from  which  the  stem  cell  line 
was  derived  no  longer  had  the 
possibility  of  development  as  a  human 
being.  NIST  will  follow  guidance  issued 
by  the  National  Institutes  of  Health  at 
http://ohrp.osophs.dhhs.gov/ 
humansubjects/guidance/stemcell.pdf 
for  funding  such  research. 

Research  Projects  Involving  Vertebrate 
Animals:  Any  proposal  that  includes 
research  involving  vertebrate  animals 
must  be  in  compliance  with  the 
National  Research  Council’s  “Guide  for 
the  Care  and  Use  of  Laboratory 
Animals”  which  can  be  obtained  from 
National  Academy  Press,  2101 
Constitution  Avenue,  NVV.,  Washington, 
DC  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  9  CFR  Parts  1,  2,  and  3,  and  if 
appropriate,  21  CFR  Part  58.  These 
regulations  do  not  apply  to  proposed 
research  using  pre-existing  images  of 
animals  or  to  research  plans  that  do  not 


include  live  animals  that  are  being  cared 
for,  euthanized,  or  used  by  the  project 
participants  to  accomplish  research 
goals,  teaching,  or  testing.  These 
regulations  also  do  not  apply  to 
obtaining  animal  materials  from 
commercial  processors  of  animal 
products  or  to  animal  cell  lines  or 
tissues  from  tissue  banks. 

Limitation  of  Liability:  Funding  for 
tbe  program  listed  in  this  notice  is 
contingent  upon  the  availability  of 
Fiscal  Year  2009  appropriations.  NIST 
issues  this  notice  subject  to  the 
appropriations  made  available  under  the 
current  continuing  resolution 
continuing  resolution,  H.R.  2638, 
“Continuing  Appropriations  Resolution, 
2009,”  Public  Law  110-329.  NIST 
anticipates  making  awards  for  the 
program  listed  in  this  notice  provided 
that  funding  for  the  program  is 
continued  beyond  March  6,  2009,  the 
expiration  of  the  current  continuing 
resolution.  In  no  event  will  NIST  or  the 
Department  of  Commerce  be  responsible 
for  proposal  preparation  costs  if  the 
NIST  programs  fail  to  receive  funding  or 
are  cancelled  because  of  Department  of 
Commerce  or  NIST  priorities. 
Publication  of  this  announcement  does 
not  oblige  NIST  or  the  Department  of 
Commerce  to  award  any  specific  project 
or  to  obligate  anv  available  funds. 

Executive  Order  12866:  This  funding 
notice  was  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

Executive  Order  13132  (Federalism): 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Executive  Order  12372:  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act:  Notice  and 
comment  are  not  required  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  any  other  law,  for  rules  relating 
to  public  property,  loans,  grants, 
benefits  or  contracts  (5  U.S.C.  553(a)). 
Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  rules  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
bas  not  been  prepared  for  tbis  notice,  5 
U.S.C.  601  et  seq. 

Dated:  December  22,  2008. 

Patrick  D.  Gallagher, 

Depu  ty  Director. 

[FR  Doc.  E8-30994  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  Number  0812021539-81544-01] 

Summer  Undergraduate  Research 
Fellowships  (SURF)  NIST  Gaithersburg 
and  Boulder  Programs;  Availability  of 
Funds 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  the  following  programs 
are  soliciting  applications  for  financial 
assistance  for  FY  2009:  (1)  The  NIST 
Gaithersburg  Summer  Undergraduate 
Research  Fellowship  Programs,  and  (2) 
the  NIST  Boulder  Summer 
Undergraduate  Research  Fellowship 
Programs.  Each  program  will  only 
consider  applications  that  are  within  the 
scientific  scope  of  the  program  as 
described  in  this  notice  and  in  the 
detailed  program  descriptions  found  in 
the  Federal  Funding  Opportunity  (FFO) 
announcement  for  these  programs. 
DATES:  See  below. 

ADDRESSES:  See  below. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number: 
Measurement  and  Engineering  Research 
and  Standards — 11.609. 

Summer  Undergraduate  Research 
Fellowships  (SURF)  NIST  Gaithersburg 
and  Boulder  Programs 

Program  Description:  The  SURF  NIST 
Gaithersburg  Programs  are  soliciting 
applications  in  the  areas  of  Electronics 
and  Electrical  Engineering, 
Manufacturing  Engineering,  Nanoscale 
Science  and  Technology,  Chemical 
Science  and  Technology,  Physics, 
Materials  Science  and  Engineering/ 
Neutron  Research,  Building  and  Fire 
Research,  and  Information  Technology 
as  described  in  the  Federal  Funding 
Opportunity. 

The  SURF  NIST  Boulder  Programs  are 
soliciting  applications  in  the  areas  of 
Electronics  and  Electrical  Engineering. 
Chemical  Science  and  Technology, 
Physics,  Materials  Science  and 
Engineering,  and  Information 
Technology  as  described  in  tbe  Federal 
Funding  Opportunity. 

Applications  for  the  Gaithersburg  and 
Boulder  programs  are  separate. 
Application  to  one  program  does  not 
constitute  application  to  the  other,  and 
applications  will  not  be  exchanged 
between  the  Gaithersburg  and  Boulder 


79818 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


programs.  If  applicants  wish  to  be 
considered  at  both  sites,  two  separate 
applications  must  be  submitted. 

Both  SURF  programs  will  provide  an 
opportunity  for  the  NIST  laboratories 
and  the  National  Science  Foundation 
(NSF)  to  join  in  a  partnership  to 
encourage  outstanding  undergraduate 
students  to  pursue  careers  in  science 
and  engineering.  The  programs  will 
provide  research  opportunities  for 
students  to  work  with  internationally 
known  NIST  scientists,  to  expose  them 
to  cutting-edge  research  and  promote 
the  pursuit  of  graduate  degrees  in 
science  and  engineering. 

The  SURF  NIST  Gaithersburg  and 
Boulder  Program  Directors  will  work 
with  appropriate  department  chairs, 
outreach  coordinators,  and  directors  of 
multi-disciplinary  academic 
organizations  to  identify  outstanding 
undergraduates  (including  graduating 
seniors)  who  would  benefit  from  off- 
campus  summer  research  in  a  world- 
class  scientific  environment. 

The  objective  of  the  SURF  programs  is 
to  build  a  mutually  beneficial 
relationship  between  the  student,  the 
institution,  and  NIST.  NIST’s  mission  is 
to  promote  U.S.  innovation  and 
industrial  competitiveness  by  advancing 
measurement  science,  standards,  and 
technology  in  ways  that  enhance 
economic  security  and  improve  our 
quality  of  life.  NIST  embodies  a  science 
culture,  developed  from  a  large  and 
well-equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  future  needs.  This  occurs  in 
few  other  places  and  enables  the 


Electronics  and  Electrical  Engineering 
Lab  (EEEL),  Manufacturing  Engineering 
Lab  (MEL),  Center  for  Nanoscale 
Science  and  Technology  (CNST), 
Chemical  Science  and  Technology  Lab 
(CSTL),  Physics  Lab  (PL),  Materials 
Science  and  Engineering  Lab  (MSEL)/ 
NIST  Center  for  Neutron  Research 
(NCNR),  Building  and  Fire  Research  Lab 
(BFRL),  and  Information  Technology 
Lab  (ITL)  to  offer  unique  research  and 
training  opportunities  for 
undergraduates,  providing  them  a 
research-rich  environment  and  exposure 
to  state  of  the  art  equipment. 

EEEL,  MEL,  CNST,  CSTL,  PL,  MSEL/ 
NCNR,  BFRL,  and  ITL  SURF  NIST 
Gaithersburg  Programs: 

DATES:  All  SURF  NIST  Gaithersburg 
Program  applications,  paper  and 
electronic,  must  be  received  no  later 
than  5  p.m.  Eastern  Standard  Time  on 
February  17,  2009. 

ADDRESSES:  For  all  SURF  NIST 
Gaithersburg  Programs,  paper 
applications  must  be  submitted  to:  Ms. 
Anita  Sweigert,  Administrative 
Coordinator,  SURF  NIST  Gaithersburg 
Programs,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Stop  8400,  Gaithersburg,  MD 
20899-8400. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

complete  information  about  this 
program  and  instructions  for  applying 
by  paper  or  electronically,  read  the 
Federal  Funding  Opportunity  Notice  ' 
(FFO)  at  http://www.grants.gov.  A  paper 
copy  of  the  FFO  may  be  obtained  by 
calling  (301)  975-6328.  The 
Gaithersburg  and  Boulder  SURF 
programs  will  publish  separate  FFOs  on 


www.grants.gov.  Program  questions 
should  be  addressed  to  Ms.  Anita 
Sweigert,  Administrative  Coordinator, 
SURF  NIST  Gaithersburg  Programs, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8400,  Gaithersburg,  MD  20899-8400, 

Tel:  (301)  975-4200,  E-mail: 
anita.sweigert@nist.gov.  The  SURF  NIST 
Gaithersburg  Program  Web  site  is: 
http://wvirw.surf.nist.gov/surf2.btm.  All 
grants  related  administration  questions 
concerning  this  program  should  be 
directed  to  Hope  Snowden,  NIST  Grants 
and  Agreements  Management  Division 
at  (301)  975-6002  or 
hope.snowden@nist.gov,  or  for 
assistance  with  using  Grants.gov, 
contact  support@grants.gov. 

Funding  Availability:  Funds  budgeted 
for  payments  to  students  under  these 
programs  are  stipends,  not  salary.  The 
stipend  is  an  amount  that  is  expected  to 
be  provided  to  the  participating  student 
to  help  defray  the  cost  of  living,  for  the 
duration  of  the  program,  in  the 
Washington  National  Capital  Region. 

The  SURF  NIST  Gaithersburg  Programs 
will  not  authorize  funds  for  indirect 
costs  or  fringe  benefits.  The  table  below 
summarizes  the  anticipated  annual 
funding  levels  from  the  NSF  to  operate 
our  REU  (Research  Experience  for 
Undergraduates)  programs,  subject  to 
program  renewals  and  availability  of 
funds.  In  some  programs,  anticipated 
NIST  co-funding  will  supplement  the 
number  of  awards  supported.  Program 
funding  will  be  available  to  provide  for 
the  costs  of  stipends  ($363.64  per  week 
per  student),  travel,  and  lodging  (up  to 
$3,400  per  student). 


i 

Program 

j 

Anticipated 
NSF  funding 

Anticipated 
NIST  funding 

Total  program 
funding 

Anticipated 
number  of 
awards 

EEEL . . 

$72,960 

1 

i  $40,000  1 

$112,960 

-15 

MEL . 

87,000 

0 

87,000 

-13 

CNST . : . 

47,400 

0 

47,400 

-5 

CSTL  . 

0 

105,000 

105,000 

-16 

PL . 

116,000 

65,000 

181,000 

-26 

MSEUNCNR  . 

130,000 

0 

130,000 

-22 

BFRL  . 

81,000 

1  0 

81,000 

-10 

ITL  . 

0 

40,000 

40,000 

-5 

The  actual  number  of  awards  made 
under  this  announcement  will  depend 
on  the  proposed  budgets  and  the 
availability  of  funding.  For  all  SURF 
NIST  Gaithersburg  Programs  described 
in  this  notice,  it  is  expected  that 
individual  awards  to  institutions  will 
range  from  approximately  $3,000  to 
$70,000.  Funding  for  student  housing 
will  be  included  in  cooperative 


agreements  awarded  as  a  result  of  this 
notice. 

The  SURF  NIST  Gaithersburg 
Program  is  anticipated  to  run  from  May 
26,  2009  through  August  7,  2009; 
adjustments  may  be  made  to 
accommodate  specific  academic 
schedules  (e.g.,  a  limited  number  of  9- 
week  cooperative  agreements). 

Funding  for  the  program(s)  listed  in 
this  notice  is  contingent  upon  the 


availability  of  Fiscal  Year  2009 
appropriations.  NIST  issues  this  notice 
subject  to  the  appropriation  made 
available  under  The  Consolidated 
Appropriations  Act,  2009  (Pub.  L.  110- 
329).  In  no  event  will  NIST  or  the 
Department  of  Commerce  be  responsible 
for  proposal  preparation  costs  if  this 
program(s)  fail  to  receive  funding  or  are 
cancelled  because  of  other  agency 
priorities.  Publication  of  this 
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announcement  does  not  obligate  NIST 
or  the  Department  of  Commerce  to 
award  any  specific  project  or  to  obligate 
any  available  funds. 

Statutory  Authority:  The  authority  for 
the  SURF  NIST  Gaithersburg  Program  is 
15  U.S.C.  278g-l,  which  authorizes 
NIST  to  fund  financial  assistance 
awards  to  students  at  institutions  of 
higher  learning  within  the  United 
States.  These  students  must  show 
promise  as  present  or  future 
contributors  to  the  missions  of  NIST. 

Eligibility:  NIST’s  SURF  Gaithersburg 
Programs  are  open  to  colleges  and 
universities  in  the  United  States  and  its 
territories  with  degree  granting 
programs  in  materials  science, 
chemistry,  nanoscale  science,  neutron 
research,  engineering,  computer  science, 
mathematics,  or  physics.  Participating 
students  must  be  U.S.  citizens  or 
permanent  U.S.  residents.  The  SURF 
Gaithersburg  Programs  do  not  require 
any  matching  funds. 

Review  and  Selection  Process:  All 
SURF  NIST  Gaithersburg  Program 
proposals  are  submitted  to  the 
Administrative  Coordinator  listed  in  the 
Addresses  section  above.  Each  proposal 
is  examined  for  completeness  and 
responsiveness.  Incomplete  or  non- 
responsive  proposals  will  not  be 
considered  for  funding,  and  the 
applicant  will  be  notified  in  writing. 

The  Program  will  retain  one  copy  of 
each  non-responsive  application  for 
three  years  for  recordkeeping  purposes. 
The  remaining  copies  will  be  destroyed. 
Proposals  should  include  the  following: 

(A)  Student  Information  (student’s 
name  and  university  should  appear  on 
all  of  these  documents): 

(1)  Student  application  information 
cover  sheet; 

(2)  Academic  transcript  for  each 
student  nominated  for  participation  (it 
is  recommended  that  students  have  a 
G.P.A.  of  3.0  or  better,  out  of  a  possible 
4.0); 

(3)  A  statement  of  motivation  and 
Gommitment  from  each  student  to 
participate  in  the  2009  SURF  program, 
including  a  description  of  the  student’s 
prioritized  research  interests; 

(4)  A  resume  for  each  student; 

(5)  Two  letters  of  recommendation  for 
each  student;  and 

(6)  Copy  of  passport,  green  card,  or 
birth  certificate  as  confirmation  of  U.S. 
citizenship  or  permanent  legal  resident 
status  for  each  student. 

(B)  Information  About  the  Applicant 
Institution: 

(1)  description  of  the  institution’s 
education  and  research  programs;  and 

(2)  a  summary  list  of  the  student(s) 
being  nominated. 


Institution  proposals  will  be  separated 
into  student/institution  packets.  Each 
student/institution  packet  will  be 
comprised  of  the  required  application 
forms,  including  a  complete  copy  of  the 
student  information  and  a  complete 
copy  of  the  institution  information.  The 
student/institution  packets  will  be 
directed  to  the  SURF  NIST  Gaithersburg 
Program  designated  by  the  student  as 
his/her  first  choice. 

The  selection  process  occurs  in  three 
rounds.  Each  SURF  NIST  Gaithersburg 
Program  will  have  three  independent, 
objective  NIST  employees,  who  are 
knowledgeable  in  the  scientific  areas  of 
the  program,  conduct  a  technical  review 
of  each  student/institution  packet  based 
on  the  Evaluation  Criteria  for  the  SURF 
NIST  Gaithersburg  Programs  described 
in  this  notice.  For  the  first  round  of 
evaluations  and  placement,  each 
technical  reviewer  will  evaluate 
according  to  the  Evaluation  Criteria 
listed  below  and  provide  a  score  for 
each  student/institution  packet.  Based 
on  the  average  of  the  reviewers’  scores, 
a  rank  order  of  the  student/institution 
packets  will  be  prepared  within  each 
laboratory. 

The  SURF  Program  Director  (Selecting 
Official)  for  each  laboratory,  who  is  a 
NIST  program  official  who  did  not 
participate  in  the  technical  evaluations, 
will  then  apply  the  following  Selection 
Factors,  which  may  result  in  revisions 
to  the  rank  order:  Relevance  of  the 
student’s  course  of  study  to  the  program 
objectives  of  the  NIST  laboratory  in 
which  that  SURF  NIST  Gaithersburg 
Program  resides  as  described  in  the 
Funding  Opportunity  Description 
section  of  this  notice,  the  relevance  of 
the  student’s  statement  of  commitment 
to  the  goals  of  the  SURF  NIST 
Gaithersburg  Program,  fit  of  the 
student’s  interests  and  abilities  to  the 
available  projects  in  that  laboratory 
program,  compatibility  of  the  student 
with  the  research  environment  in  that 
laboratory,  assessment  of  whether  the 
laboratory  experience  is  a  new 
opportunity  for  the  student  which  may 
encourage  future  postgraduate  training, 
and  the  availability  of  funding. 

Based  on  these  results,  the  Program 
Director  (Selecting  Official)  for  each 
laboratory  will  divide  the  rank  ordered 
student/application  packets  into  three 
categories:  Priority  Funding;  Fund  if 
Po.ssible;  and  Do  Not  Fund.  Student/ 
institution  packets  placed  in  the  Priority 
Funding  category  will  be  selected  for 
funding  in  that  SURF  NIST  Gaithersburg 
Program,  contingent  upon  availability  of 
funds.  Student/institution  packets 
placed  in  the  Do  Not  Fund  category  will 
not  be  considered  for  funding  by  any 
other  NIST  laboratories.  - 


Student/institution  packets  placed  in 
the  Fund  if  Possible  Category  may  be 
considered  for  funding  at  a  later  time  by 
the  category-designating  SURF  Program; 
in  the  interim  period  these  students  will 
be  released  for  consideration  for  funding 
by  the  SURF  NIST  Gaithersburg 
Program  designated  by  the  student  as 
his/her  second  choice.  The  student’s 
second  choice  laboratory’s  SURF 
Program  Director  will  take  into 
consideration  the  recommendations  of 
the  reviewers  who  conducted  the 
technical  reviews  for  the  student’s  first 
choice  SURF  NIST  Gaithersburg 
Program,  apply  the  selection  factors 
noted  above  as  applied  to  that 
laboratory  and  arrive  at  a  final  rank 
order  of  the  students  available  for  the 
second  round  of  selections  and 
placements.  Any  SURF  NIST 
Gaithersburg  Program  may  choose  not 
to  participate  in  the  second  round,  if  the 
Program  Director  does  not  see  suitable 
students  in  the  second  round 
appropriate  for  the  available  projects. 
Students  not  selected  during  the  first  or 
second  round  are  available  for  the  third 
round  of  selections. 

Students  not  selected  for  funding  by 
their  first  or  second  choice  SURF  NIST 
Gaithersburg  Program,  and  students 
who  did  not  designate  a  second  choice, 
will  then  be  considered  for  funding 
from  all  SURF  NIST  Gaithersburg 
Programs  that  still  have  slots  available 
in  a  third  round,  conducted  using  the 
same  process  as  the  second  round.  In 
making  selections  for  the  third  round  of 
selections  and  placement,  each  SURF 
NIST  Gaithersburg  Program  Director 
(Selecting  Official)  will  take  into 
consideration  the  recommendations  of 
the  reviewers  who  conducted  the 
technical  reviews  for  the  student’s  first 
choice  SURF  NIST  Gaithersburg 
Program,  the  selection  factors  noted 
above  as  applied  to  that  laboratory  and 
rank  order  the  students  in  this  selection 
round.  Any  SURF  NIST  Gaithersburg 
Program  may  choose  not  to  participate 
in  the  third  round  if  there  are  no  slots 
available.  Substitutions  for  students 
who  decline  offers  will  he  made  from 
the  remaining  pool  of  ranked  students 
consistent  with  the  program  review 
process. 

The  final  approval  of  selected 
applications  and  award  of  cooperative 
agreements  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice  and  other 
applicable  legal  and  regulatory 
requirements.  NIST  also  reserves  the 
right  to  reject  an  application  where 
information  is  uncovered  that  reflects 
adversely  on  an  applicant’s  business 
integrity,  resulting  in  a  determination  by 
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the  Grants  Officer  that  an  applicant  is 
not  presently  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decision 
of  the  Grants  Officer  is  final. 

The  SURF  NIST  Gaithersburg 
Programs  will  retain  one  copy  of  each 
unsuccessful  application  for  three  years 
for  recordkeeping  purposes,  and 
unsuccessful  applicants  will  be  notified 
in  writing.  The  remaining  copies  will  be 
destroved. 

Evaluation  Criteria:  For  the  SURF 
NIST  Gaithersburg  Programs,  the 
evaluation  criteria  are: 

(A)  Evaluation  of  Student’s  Interest  in 
Participating  in  the  Program,  Academic 
Ability,  Laboratory  Experience  and 
Advanced  Degree  Interest:  Evaluation  of 
completed  course  work,  English 
proficiency,  writing  proficiency,  safety 
consciousness,  research  skills,  social 
skills;  leadership  potential, 
innovativeness,  independence,  honesty, 
grade  point  average  in  courses  relevant 
to  the  SURF  NIST  Gaithersburg 
Programs,  career  goals,  honors  and 
awards,  commitment  of  the  student  to 
working  in  a  laboratory  environment, 
and  interest  in  pursuing  graduate 
school. 

(B)  Institution’s  Commitment  to 
Program  Goals:  Evaluation  of  the 
institution’s  academic  department(s} 
relevant  to  the  discipline(s)  of  the 
student(s). 


Each  of  these  factors  is  given  equal 
weight  in  the  evaluation  process. 

SURF  NIST  Boulder  Programs 

Dates:  All  SURF  NIST  Boulder 
Program  applications,  paper  and 
electronic,  must  be  received  no  later 
than  5  p.m.  Mountain  Standard  Time  on 
February  17,  2009. 

Addresses:  Paper  applications  for  the 
SURF  NIST  Boulder  Program  must  be 
submitted  to:  Ms.  Cynthia  Kotary, 
Administrative  Coordinator,  SURF  NIST 
Boulder  Programs,  National  Institute  of 
Standards  and  Technology,  325 
Broadway,  Mail  Stop  104,  Boulder,  CO 
80305-3328. 

For  Further  Information  Contact:  For 
complete  information  about  this 
program  and  instructions  for  applying 
by  paper  or  electronically,  read  the 
Federal  Finding  Opportunity  Notice 
(FFO)  at  http://\\'\\'\v.grants.gov.  A  paper 
copv  of  the  FFO  may  be  obtained  bv 
calling  (301)  975-6328.  The 
Gaithersburg  and  Boulder  SURF 
programs  will  publish  separate  FFOs  on 
http ://www.grants.gov.  Program 
questions  should  be  addressed  to  Ms. 
Cynthia  Kotary,  Administrative 
Coordinator,  SURF  NIST  Boulder 
Programs,  National  Institute  of 
Standards  and  Technology,  325 
Broadway,  Mail  Stop  104,  Boulder,  CO 
80305-3328,  Tel:  (303)  497-3319,  e- 
mail:  kotary@boulder.nist.gov,  Web  site: 
http://surf.boulder.nist.gov/.  All  grants 
related  administration  questions 


concerning  this  program  should  be 
directed  to  Hope  Snowden,  NIST  Grants 
and  Agreements  Management  Division, 
at  (301) 975-6002  or 
hope.snowden@nist.gov  or  for  assistance 
with  using  Grants.gov  contact 
support@grants.gov. 

Additional  Information 

Funding  Availability 

Funds  budgeted  for  payments  to 
students  under  this  program  are 
stipends,  not  salaries.  The  SURF  NIST 
Boulder  Programs  will  not  authorize 
funds  for  indirect  costs  or  fringe 
benefits.  The  stipend  of  $7500  includes 
a  fellowship  of  $4000  plus  $3500  for  all 
expenses  associated  with  travel  and 
subsistence.  Once  they  receive  their 
awards,  college  and  university  grant 
recipients  are  expected  to  provide  the 
full  stipend  to  participating  .students  in 
one  lump  sum  before  May  26,  2009,  the 
start  of  the  SURF  NIST  Boulder 
Programs.  NIST  will  disbur.se  funds  to 
college  and  university  awardees  via  the 
Automated  Standard  Application  for 
Payments  (ASAP)  system. 

The  table  below  summarizes  the 
anticipated  funding  from  NSF  and  NIST 
to  operate  the  SURF  NIST  Boulder 
Programs,  broken  out  by  Laboratory, 
subject  to  program  approval  and 
availability  of  funds,  and  NIST  and/or 
NSF  funding. 


Laboratory 

Anticipated 
NSF  funding 

Anticipated 
NIST  funding 

Total  program 
funding 

Anticipated 
number  of 
awards 

EEEL . 

$37,400 

$37,600 

$75,000 

10 

PL . 

18,700 

18,800 

37,500 

5 

CSTL . 

7,480 

7,520 

15,000 

2 

MSEL  . 

14,960 

15,040 

30,000 

4 

ITL  . 

3,740 

3,760 

7,500 

1 

The  actual  number  of  awards  made 
under  this  announcement  will  depend 
on  the  proposed  budgets  and  the 
availability  of  funding.  For  the  SURF 
NIST  Boulder  Programs  described  in 
this  notice,  it  is  expected  that  individual 
awards  to  institutions  will  be  $7500 
times  the  number  of  participating 
students  from  that  institution. 

The  SURF  NIST  Boulder  Programs  are 
anticipated  to  run  from  May  26,  2009 
through  August  7,  2009;  adjustments 
may  be  made  to  accommodate  specific 
academic  schedules  (e.g.,  some  11-week 
cooperative  agreements  shifted  to  begin 
after  the  regular  start  in  order  to 
accommodate  institutions  operating  on 
quarter  systems). 


Funding  for  the  program(s)  listed  in 
this  notice  is  contingent  upon  the 
availability  of  Fiscal  Year  2009 
appropriations.  NIST  issues  this  notice 
subject  to  the  appropriation  made 
available  under  The  Consolidated 
Appropriations  Act,  2009  (Pub.  L.  110- 
329).  In  no  evenfwdll  NIST  or  the 
Department  of  Commerce  be  responsible 
for  proposal  preparation  costs  if  this 
program(s)  fail  to  receive  funding  or  are 
cancelled  because  of  other  agency 
priorities.  Publication  of  this 
announcement  does  not  obligate  NIST 
or  the  Department  of  Commerce  to 
award  any  specific  project  or  to  obligate 
any  available  funds. 

Statutory  Authority:  15  U.S.C.  278g-l. 


Eligibility:  The  SURF  NIST  Boulder 
Programs  are  open  to  colleges  and 
universities  in  the  United  States  and  its 
territories  with  degree  granting 
programs  in  materials  science, 
chemistry,  engineering,  computer 
science,  mathematics,  or  physics. 
Participating  students  must  be  U.S. 
citizens  or  permanent  U.S.  residents. 
The  SURF  NIST  Boulder  Programs  focus 
on  undergraduate  fellows.  Graduating 
seniors  are  eligible  to  participate  but  the 
likelihood  of  funds  for  their  possible 
participation  is  extremely  limited.  Up  to 
approximately  three  such  participants 
might  be  considered  if  funds  become 
available.  If  so,  NIST  will  give  priority 
to  previous  SURF  participants.  The 
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SURF  NIST  Boulder  Program  does  not 
require  any  matching  funds. 

Review  and  Selection  Process:  All 
SURF  NIST  Boulder  Programs  proposals 
are  submitted  to  the  Administrative 
Coordinator  listed  in  the  Addresses 
section  above.  Proposals  should  include 
the  following; 

(A)  Student  Information  (student’s 
name  and  university  should  appear  on 
all  of  these  documents): 

(1)  Student  application  information 
cover  sheet; 

(2)  Academic  transcript  for  each 
student  nominated  for  participation  (it 
is  recommended  that  students  have  a 
G.P.A.  of  3.0  or  better,  out  of  a  possible 
4.0); 

(3)  A  statement  of  motivation  and 
commitment  from  each  student  to 
participate  in  the  SURF  NIST  Boulder 
Program,  including  a  description  of  the 
student’s  prioritized  research  interests; 

(4)  A  resume  for  each  student; 

(5)  Two  letters  of  recommendation  for 
each  student;  and 

(6)  Confirmation  of  U.S  citizenship  or 
permanent  legal  resident  status  for  each 
student  (copy  of  passport,  green  card,  or 
birth  certificate). 

(B)  Information  About  the  Applicant 
Institution: 

(1)  description  of  the  institution’s 
education  and  research  programs;  and 

(2)  a  summary  list  of  the  student(s) 
being  nominated,  with  one  paragraph  of 
commentary  about  each  student  from  a 
dean  or  department  chair  that  describes 
why  the  students  would  be  successful  in 
the  SURF  program. 

Institution  proposals  will  be  separated 
into  student/institution  packets.  Each 
student/institution  packet  will  be 
comprised  of  the  required  application 
forms,  including  a  complete  copy  of  the 
student  information  and  a  complete 
copy  of  the  institution  information.  The 
student/institution  packets  will  be 
directed  to  a  review  committee  of  NIST 
staff  appointed  by  the  SURF  NIST 
Boulder  Directors. 

First,  all  applications  received  in 
response  to  this  announcement  will  be 
reviewed  to  determine  whether  or  not 
they  are  complete  and  responsive  to  the 
scope  of  the  stated  program  objectives. 
Incomplete  or  non-responsive  proposals 
will  not  be  reviewed  for  technical  merit, 
and  the  applicant  will  be  so  notified. 
The  Program  will  retain  one  copy  of 
each  non-responsive  application  for 
three  years  for  record  keeping  purposes. 

Second,  each  SURF  student/ 
university  packet  will  be  reviewed  by  at 
least  three  independent,  objective  NIST 
employees,  who  are  knowledgeable  in 
the  scientific  areas  of  the  program  and 
are  able  to  conduct  a  technical  review 
of  each  student/university  packet  based 


on  the  Evaluation  Criteria  described  in 
this  notice.  The  normalized  scores  based 
on  this  merit  review  will  be  averaged  for 
each  student/university  applicant 
packet,  creating  a  rank  order.  The 
Selecting  Official,  the  Acting  Director  of 
NIST  Electronics  and  Electrical 
Engineering  Laboratory,  shall  award  in 
the  rank  order  unless  a  proposal  is 
justified  to  be  selected  out  of  rank  order 
based  upon  one  or  more  of  the  following 
factors:  availability  of  funding,  balance 
or  distribution  of  funds  by  research  or 
technical  disciplines. 

The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  and  whether  the 
recommended  applicants  appear  to  be 
responsible.  Applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decisions  of  the 
Grants  Officer  are  final. 

Unsuccessful  applicants  will  be 
notified  in  writing.  The  Programs  will 
retain  one  copy  of  each  unsuccessful 
application  for  three  years  for  record 
keeping  purposes. 

Evaluation  Criteria:  For  the  SURF 
NIST  Boulder  Programs  the  evaluation 
criteria  are  as  follows: 

(A)  Evaluation  of  Student’s  Academic 
Ability  and  Gommitment  to  Program 
Goals  (80%):  Includes  evaluation  of 
completed  course  work;  expressed 
research  interest;  compatibility  of  the 
expressed  research  interest  with  SURF 
NIST  Boulder  research  areas;  research 
skills;  grade  point  average  in  courses 
relevant  to  the  SURF  NIST  Boulder 
Program;  career  goals;  honors  and 
activities; 

(B)  Evaluation  of  Applicant 
Institution’s  Commitment  to  Program 
Goals  (20%):  Includes  evaluation  of  the 
institution’s  academic  department(s) 
relevant  to  the  discipline(s)  of  the 
student(s). 

The  following  information  applies  to 
all  programs  announced  in  this  notice: 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements: 
The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements,  73 
FR  7696  (February  11,  2008)  is 
applicable  to  this  announcement.  On 
the  form  SF-424,  the  applicant’s  9-digit 
Dun  and  Bradstreet  Data  Universal 
Numbering  System  (DUNS)  number 
must  be  entered  in  the  Applicant 
Identifier  block  (68  FR  38402). 


Collaborations  with  NIST  Employees: 
All  applications  should  include  a 
description  of  any  work  proposed  to  be 
performed  by  an  entity  other  than  the 
applicant,  and  the  cost  of  such  work 
should  ordinarily  be  included  in  the 
budget. 

If  an  applicant  proposes  collaboration 
with  NIST,  the  statement  of  work 
should  include  a  statement  of  this 
intention,  a  description  of  the 
collaboration,  and  prominently  identify 
the  NIST  employee(s)  involved,  if 
known.  Any  collaboration  by  a  NIST 
employee  must  be  approved  by 
appropriate  NIST  management  and  is  at 
the  sole  discretion  of  NIST.  Prior  to 
beginning  the  merit  review  process, 
NIST  will  verify  the  approval  of  the 
proposed  collaboration.  Any 
unapproved  collaboration  will  be 
stricken  from  the  proposal  prior  to  the 
merit  review. 

Use  of  NIST  Intellectual  Property:  If 
the  applicant  anticipates  using  any 
NIST-owned  intellectual  property  to 
carry  out  the  work  proposed,  the 
applicant  should  identify  such 
intellectual  property.  This  information 
will  be  used  to  ensure  that  no  NIST 
employee  involved  in  the  development 
of  the  intellectual  property  will 
participate  in  the  review  process  for  that 
competition.  In  addition,  if  the 
applicant  intends  to  use  NIST-owned 
intellectual  property,  the  applicant  must 
comply  with  all  statutes  and  regulations 
governing  the  licensing  of  Federal 
government  patents  and  inventions, 
described  at  35  U.S.G.  200-212,  37  CFR 
Part  401, 15  CFR  Part  14.36,  and  in 
section  B.21  of  the  Department  of 
Commerce  Pre-Award  Notification 
Requirements,  73  FR  7696  (February  11, 
2008).  Questions  about  these 
requirements  may  be  directed  to  the 
Chief  Counsel  for  NIST,  301-975-2803. 

Any  use  of  NIST-owned  intellectual 
property  by  a  proposer  is  at  the  sole 
discretion  of  NIST  and  will  be 
negotiated  on  a  case-by-case  basis  if  a 
project  is  deemed  meritorious.  The 
applicant  should  indicate  within  the 
statement  of  work  whether  it  already 
has  a  license  to  use  such  intellectual 
property  or  whether  it  intends  to  seek 
one. 

If  any  inventions  made  in  whole  or  in 
part  by  a  NIST  employee  arise  in  the 
course  of  an  award  made  pursuant  to 
this  notice,  the  United  States 
government  may  retain  its  ownership 
rights  in  any  such  invention.  Licensing 
or  other  disposition  of  NIST’s  rights  in 
such  inventions  will  be  determined 
solely  by  NIST,  and  include  the 
possibility  of  NIST  putting  the 
intellectual  property  into  the  public 
domain. 
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Initial  Screening  of  all  Applications: 
All  applications  received  in  response  to 
this  announcement  will  be  reviewed  to 
determine  whether  or  not  they  are 
complete  and  responsive  to  the  scope  of 
the  stated  objectives  for  each  program. 
Incomplete  or  non-responsive 
applications  will  not  be  reviewed  for 
technical  merit.  The  Program  will  retain 
one  copy  of  each  non-responsive 
application  for  three  years  for  record 
keeping  purposes.  The  remaining  copies 
will  be  destroyed. 

Papenx'ork  Reduction  Act:  The 
standard  forms  in  the  application  kit 
involve  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B,  SF-LLL.  CD— 346,  and  SURF 
Program  Student  Applicant  Information 
have  been  approved  by  OMB  under  the 
respective  Control  Numbers  0348-0043, 
0348-0044,  0348-0040,  0348-0046, 
0605-0001,  and  0693-0042. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  subject  to  the 
requirements  of  the  Paperwork  ^ 

Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Research  Projects  Involving  Human 
Subjects,  Human  Tissue,  Data  or 
Recordings  Involving  Human  Subjects: 
Any  proposal  that  includes  research 
involving  human  subjects,  human 
tissue,  data  or  recordings  involving 
human  subjects  mu.st  meet  the 
requirements  of  the  Common  Rule  for 
the  Protection  of  Human  Subjects, 
codified  for  the  Department  of 
Commerce  at  15  CFR  Part  2J.  In 
addition,  any  proposal  that  includes 
research  on  these  topics  must  be  in 
compliance  with  any  statutory 
requirements  imposed  upon  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  other  federal 
agencies  regarding  these  topics,  all 
regulatory  policies  and  guidance 
adopted  by  DHHS,  FDA,  and  other 
Federal  agencies  on  these  topics,  and  all 
Presidential  statements  of  policy  on 
these  topics. 

NIST  will  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  Institutional  Review 
Boards  (IRBs)  regi.stered  with  DHHS  and 
performed  by  entities  possessing  a 
current,  valid  Federal-wide  Assurance 
(FVVA)  from  DHHS.  NIST  will  not  issue 
a  single  project  assurance  (SPA)  for  any 
IRE  reviewing  any  human  subjects 
protocol  proposed  to  NIST. 

On  August  9,  2001,  the  President 
announced  his  decision  to  allow  Federal 
funds  to  be  used  for  research  on  existing 


human  embryonic  stem  cell  lines  as 
long  as  prior  to  his  announcement  (1) 
the  derivation  process  (which 
commences  with  the  removal  of  the 
inner  cell  mass  from  the  blastocyst)  had 
already  been  initiated  and  (2)  the 
embryo  from  which  the  stem  cell  line 
was  derived  no  longer  had  the 
possibility  of  development  as  a  human 
being.  NIST  will  follow  guidance  issued 
by  the  National  Institutes  of  Health  at 
http://ohrp.osophs.dhhs.gov/ 
humansubjects/guidance/stemcell.pdf 
for  funding  such  research. 

Research  Projects  Involving  Vertebrate 
Animals:  Any  proposal  that  includes 
research  involving  vertebrate  animals 
must  be  in  compliance  with  the 
National  Research  Council’s  “Guide  for 
the  Care  and  Use  of  Laboratory  ^ 

Animals”  which  can  be  obtained  from 
National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Washington, 
DC  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  9  CFR  Parts  1,  2,  and  3,  and  if 
appropriate,  21  CFR  Part  58.  These 
regulations  do  not  apply  to  proposed 
research  using  pre-existing  images  of 
animals  or  to  research  plans  that  do  not 
include  live  animals  that  are  being  cared 
for,  euthanized,  or  used  by  the  project 
participants  to  accomplish  research 
goals,  teaching,  or  testing.  These 
regulations  also  do  not  apply  to 
obtaining  animal  materials  from 
commercial  processors  of  animal 
products  or  to  animal  cell  lines  or 
tissues  from  tissue  banks. 

Limitation  of  Liability:  Funding  for 
the  programs  listed  in  this  notice  is 
contingent  upon  the  availability  of 
Fiscal  Year  2009  appropriations  under 
the  Consolidated  Appropriations  Act, 
2009  (Pub.  L.  110-329).  In  no  event  will 
the  Department  of  Commerce  be 
responsible  for  proposal  preparation 
costs  if  these  programs  fail  to  receive 
funding  or  are  cancelled  because  of 
other  agency  priorities.  Publication  of 
this  announcement  does  not  oblige  the 
agency  to  award  any  specific  project  or 
to  obligate  any  available  funds. 

Executive  Order  12866:  This  funding 
notice  was  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

Executive  Order  13132  (Federalism): 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Executive  Order  12372:  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 


Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act:  Notice  and 
comment  are  not  required  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  any  other  law,  for  rules  relating 
to  public  property,  loans,  grants, 
benefits  or  contracts  (5  U.S.C.  553  (a)). 
Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  rules  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

Dated;  December  22,  2008. 

Patrick  Gallagher, 

Deputy  Director,  NIST. 

[FR  Doc.  E8-31014  Filed  12-29-08;  8:45  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  080318443-81628-02] 

RIN  0648-XG53 

Endangered  and  Threatened  Wildlife; 
Notice  of  12-Month  Finding  on  a 
Petition  to  List  the  Ribbon  Seal  as  a 
Threatened  or  Endangered  Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Status  review;  notice  of  finding. 

SUMMARY:  We,  NMFS,  announce  a  12- 
month  finding  on  a  petition  to  list  the 
ribbon  seal  [Histriophoca  fasciata]  as  a 
threatened  or  endangered  species  under 
the  Endangered  Species  Act  of  1973  as 
amended  (ESA).  After  a  formal  review  of 
the  best  available  scientific  and 
commercial  information,  we  find  that 
listing  of  the  ribbon  seal  is  not 
warranted  at  this  time.  Although  the 
ribbon  seal  population  abundance  is 
likely  to  decline  gradually  for  the 
foreseeable  future,  primarily  from  slight 
but  chronic  impacts  on  reproduction 
and  survival  caused  by  reduced 
frequency  of  years  with  sea  ice  of 
.suitable  extent,  quality,  and  duration  of 
persistence,  it  is  not  in  danger  of 
extinction  or  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  December  30,  2008. 
ADDRESSES:  Information  used  to  make 
this  finding  is  available  for  public 
inspection  by  appointment  during 
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normal  business  hours  at  the  office  of 
NMFS  Alaska  Region,  Protected 
Resources  Division,  709  West  Ninth 
Street,  Room  461,  Juneau,  AK  99801. 
This  file  includes  the  status  review 
report,  information  provided  by  the 
public,  and  scientific  and  commercial 
information  gathered  for  the  status 
review.  The  ribbon  seal  petition  and  the 
status  review  report  can  also  be  found 
at  http://www.fakr.noaa.gov/ 
protectedresources/seals/ice.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Wilder,  NMFS  Alaska  Region, 
telephone  (907)  271-6620;  Kaja  Brix, 
NMFS  Alaska  Region,  (907) -586-7235; 
or  Marta  Nammack,  NMFS,  Office  of 
Protected  Resources,  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  2007,  we  received  a 
petition  from  the  Center  for  Biological 
Diversity  to  list  the  ribbon  seal  as  a 
threatened  or  endangered  species  under 
the  ESA,  primarily  due  to  concern  about 
threats  to  this  species’  habitat  from 
climate  warming  and  loss  of  sea  ice.  The 
Petitioner  also  requested  that  critieal 
habitat  be  designated  for  ribbon  seals 
concurrently  with  listing  under  the 
ESA.  Section  4(b)(3)(B)  of  the  ESA 
requires  that  when  a  petition  to  revise 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants  is  found  to  present 
substantial  scientific  and  commercial 
information,  we  make  a  finding  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from  listing  by 
other  pending  proposals  of  higher 
priority.  This  finding  is  to  be  made 
witbin  12  months  of  the  date  the 
petition  was  received,  and  the  finding  is 
to  be  published  promptly  in  the  Federal 
Register. 

After  reviewing  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literature  and  inform.ation  available  in 
our  files,  we  found  that  the  petition  met 
the  requirements  of  the  regulations 
under  50  CFR  424.14(b)(2)  and 
determined  that  the  petition  presented 
substantial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  finding  was  published  on  March 
28,  2008  (73  FR  16617).  At  that  time,  we 
commenced  a  status  review  of  ribbon 
seals  and  solicited  information 
pertaining  to  the  species.  We 
concurrently  initiated  status  reviews  of 
three  other  ice  seals  (ringed  (Phoca 
hispida),  bearded  [Erignathus  barbatus), 
and  spotted  (Phoca  largha).  These 
reviews  are  still  ongoing.  The  status 
review  of  the  rihbon  seal  is  a 
compilation  of  the  best  available 
information  concerning  the  status  of 
ribbon  seals,  including  the  past,  present, 
and  future  threats  to  this  species.  The 


Biological  Review  Team  (BRT)  that 
conducted  the  status  review  was 
composed  of  scientists  with  expertise  in 
the  biology  and  ecology  of  ribbon  seals 
and  with  expertise  in  fisheries  from 
NMFS’  Alaska  Fisheries  Science  Center 
and  a  climate  expert  from  NOAA’s 
Pacific  Marine  Environmental  Lab.  The 
Status  Review  produced  by  tbe  BRT  was 
reviewed  by  four  independent  scientific 
experts,  three  of  whom  have  expertise  in 
the  biology  and  ecology  of  Arctic  marine 
mammal  species,  and  specifically  with 
ribbon  seals,  and  the  fourth  expert  is  a 
climate  scientist.  The  reviewers  agreed 
with  the  conclusions  of  the  status 
review  and  provided  detailed  comment, 
which  the  BRT  addressed  in  the  final 
draft  of  the  document. 

There  are  two  key  tasks  associated 
with  conducting  an  ESA  status  review. 
The  first  is  to  determine  whether  the 
petitioned  entity  qualifies  as  one  or 
more  species  under  the  ESA;  if  so,  or  if 
we  determine  that  there  is  a  larger  entity 
that  includes  the  petitioned  entity  and 
qualifies  as  a  species  under  the  ESA,  the 
second  task  is  to  conduct  an  extinction 
risk  assessment  to  determine  whether 
the  species  is  threatened  or  endangered. 
The  ESA  defines  the  term  endangered 
species  as  “any  species  which  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.’’  The 
term  threatened  species  is  defined  as 
“any  species  which  is  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.”  For  this  status 
review,  the  foreseeable  future  was 
determined  to  be  tbe  year  2050  because 
past  and  current  emissions  of 
greenhouse  gases  bave  already  largely 
set  the  course  for  changes  in  the 
atmosphere  and  climate  until  that  time, 
and  because  of  enormous  uncertainty 
about  future  social  and  political 
decisions  on  emissions  that  will 
dominate  projection  of  conditions 
farther  into  the  future.  Beyond  the  year 
2050,  projections  of  climate  scenarios 
are  too  heavily  dependent  on  socio 
economic  assumptions  and  are  therefore 
too  divergent  for  reliable  use  in 
assessing  threats  to  ribbon  seals. 

It  is  important  to  note  that  our 
approach  to  establishing  the  appropriate 
time  frame  for  the  foreseeable  future,  as 
noted  above,  was  the  same  as  the 
approach  used  by  the  U.S.  Fish  & 
Wildlife  Service  (USFWS)  in  its  recent 
decision  listing  the  polar  bear  as 
threatened  under  the  ESA  (73  FR 
28212).  Although  not  relied  on  as  the 
basis  for  determining  “foreseeable 
future”  in  the  polar  bear  listing,  the 
USFWS  also  noted  that  the  mid  century 
threshold  for  reliable  assessment  of 
threats  will  occur  in  about  three  polar 
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bear  generation  lengths,  or  a  total  of  45 
years  from  now,  a  measure  that  had 
been  used  previously  by  polar  bear 
scientific  expert  groups  as  an 
appropriate  time  frame  over  which  to 
evaluate  polar  bear  population  trends 
for  determining  the  conservation  status 
of  the  species.  Coincidentally,  the 
generation  length  of  the  ribbon  seal 
(defined  as  the  average  age  of  the 
parents  of  an  annual  cohort  or  as  the 
average  age  at  which  females  give  birth) 
is  likely  to  be  similar  to  that  of  the  polar 
bear,  approximately  12  15  years. 

However,  for  the  reasons  stated  above 
related  to  the  uncertainty  in  climate 
change  projections  beyond  2050,  we 
believe  that  using  2050  as  the 
foreseeable  future  is  more  appropriate 
with  respect  to  ribbon  seals  than  using 
a  specific  number  of  generation  lengths 
to  support  or  adjust  the  time  frame  for 
the  foreseeable  future.  For  species  with 
overlapping  generations,  like  the  ribbon 
seal,  facing  threats  that  are  primarily 
extrinsic,  such  as  habitat  destruction, 
commercial  harvest,  or  incidental 
mortality  in  fisheries,  the  generation 
length  may  be  esserttially  irrelevant; 
threats  could  undermine  a  population 
over  the  course  of  many  generations  or, 
conceivably,  in  less  than  one.  Moreover, 
the  time  required  to  detect  a  specific 
change  or  trend  in  a  population  depends 
mostly  on  the  precision  of  population 
estimates,  not  the  generation  time  of  the 
species.  Therefore,  and  in  summary,  we 
determined  that  the  best  available 
scientific  information  allows  reliable 
assessment  of  global  warming  and  the 
related  threats  to  ribbon  seals  through 
2050.  Further  discussion  of  how  the 
foreseeable  future  was  defined  for  this 
analysis  can  be  found  in  Section  4.1, 

Time  Frame:  The  Foreseeable  Future,  of 
the  Status  Review  of  the  Ribbon  Seal. 

Species  Background 

The  ribbon  seal  is  a  strikingly  marked 
member  of  the  family  Phocidae  that 
primarily  inhabits  the  Sea  of  Okhotsk, 
and  the  Bering  and  Chukchi  Seas.  This 
species  is  strongly  associated  with  the 
sea  ice  during  its  whelping,  mating,  and 
pelage  molt  periods,  from  mid  March 
through  June.  Most  of  the  rest  of  the 
year  is  spent  at  sea;  the  species  is  rarely 
observed  on  land.  The  rates  of  survival 
and  reproduction  are  not  well  known, 
but  ribbon  seals  can  live  20  to  30  years. 

They  become  sexually  mature  at  1  to  5 
years  of  age,  probably  depending  on 
environmental  conditions,  and  adult 
females  usually  give  birth  every  year  to 
a  single  pup  which  is  nursed  for  3  to  4 
weeks  and  then  abandoned  to  fend  for 
itself. 
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Demographic  Factors 


Species  Delineation 

The  ESA  provides  for  listing  species, 
subspecies,  or  distinct  population 
segments  (DPSs)  of  vertebrate  species. 
When  we  evaluate  a  petition  to  list  an 
entity  as  threatened  or  endangered 
under  the  ESA,  we  must  first  determine 
whether  the  petitioned  entity  qualifies 
as  a  species  under  the  ESA.  The 
Petitioner  requested  that  we  list  the 
ribbon  seal  species  as  threatened  or 
endangered.  When  conducting  a  status 
review,  we  can  also  evaluate  the  status 
of  DPSs  of  a  vertebrate  species  to 
determine  whether  one  or  more  warrant 
listing  under  the  ESA. 

The  joint  NMFS/  USFWS  policy  on 
the  Recognition  of  Distinct  Vertebrate 
Population  Segments  (DPS)  Under  the 
Endangered  Species  Act  (61  FR  4722; 
February  7, 1996)  describes  two  criteria 
that  a  population  segment  must  meet  in 
order  to  be  considered  a  DPS:  (1) 
discreteness  from  other  conspecific 
population  segments;  and  (2) 
significance  to  the  taxon  to  which  it 
belongs.  Although  there  are  two  main 
breeding  areas  for  ribbon  seals,  one  in 
the  Sea  of  Okhotsk  and  one  in  the 
Bering  Sea,  there  is  currently  no 
evidence  of  discrete  populations  on 
which  to  base  a  separation  into  DPSs. 
Therefore,  the  entire  global  population 
was  considered  to  comprise  the  species 
for  the  purpose  of  assessing  extinction 
risk.  More  detail  on  this  determination 
can  be  found  in  Section  3  of  the  Status 
Review,  Species  Delineation.  In 
assessing  extinction  risk,  the  BRT 
considered  whether  any  of  the  threats 
set  forth  below  posed  a  risk  to  the 
species  throughout  all  or  a  significant 
portion  of  its  range,  as  a  species  may  be 
endangered  or  threatened  even  if  it  is  at 
risk  in  only  a  significant  portion  of  its 
range. 

Extinction  Risk  Assessment 

To  assess  the  extinction  risk,  the  BRT 
evaluated  the  risks  based  on  specific 
demographic  factors  of  the  species,  such 
as  abundance,  productivity,  spatial 
structure,  and  diversity,  as  these  relate 
to  the  specific  threats  faced  by  the 
species  outlined  in  section  4(a)(1)  of  the 
ESA.  These  threats  are  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range; 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  disease  or  predation;  the 
inadequacy  of  existing  regulatory 
mechanisms;  or  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  We  evaluated  whether  these 
factors  caused  a  risk  of  extinction 
throughout  all  or  a  significant  portion  of 
the  ribbon  seal’s  range. 


With  a  population  likely  comprising 
at  least  200,000  individuals,  ribbon 
seals  are  not  currently  at  risk  from  the 
demographic  issues  of  low  abundance 
commonly  associated  with  ESA  listing 
decisions,  such  as  demographic 
stochasticity,  inbreeding,  loss  of  genetic 
diversity,  and  depensatory  effects. 

Aerial  surveys  w'ere  conducted  in 
portions  of  the  eastern  Bering  Sea  by  the 
National  Marine  Mammal  Laboratory 
(NMML)  in  2003,  2007,  and  2008.  The 
data  from  these  surveys  are  currently 
being  analyzed  to  construct  estimates  of 
abundance  for  the  eastern  Bering  Sea 
from  frequencies  of  sightings,  ice 
distribution,  and  the  timings  of  seal 
haul  out  behavior.  In  the  interim, 

NMML  researchers  have  developed  a 
provisional  population  estimate  of 
49,000  ribbon  seals  in  the  eastern  and 
central  Bering  Sea.  Using  restrictive 
assumptions,  this  number  was  scaled 
according  to  distributions  of  ribbon  seal 
breeding  areas  in  1987  to  produce  total 
Bering  Sea  estimates  ranging  from 
98,000  to  190,000.  Similar  scaling  based 
on  a  rangewide  distribution  produced 
Bering  Sea,  Sea  of  Okhotsk,  and  total 
range  estimates  of  115,000, 100,000,  and 
215,000,  respectively.  The  current 
population  trend  is  unknown,  but  the 
recent  estimate  of  49,000  ribbon  seals  in 
the  eastern  and  central  Bering  Sea  is 
consistent  enough  with  historical 
estimates  to  suggest  that  no  major  or 
catastrophic  change  has  occurred  in 
recent  decades.  The  species  is  thought 
to  occupy  its  entire  historically 
observed  range.  There  are  no  portions  of 
their  range  in  which  ribbon  seals  have 
been  reported  to  have  disappeared,  nor 
are  they  known  to  be  demographically 
at  risk  in  any  portion  of  their  range. 
Further  detail  on  historic  and  current 
abundance  and  trends  can  be  found  in 
Section  2.9  of  tbe  ribbon  seal  status 
review. 

Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  the 
Species’  Habitat  or  Range 

The  main  concerns  about  the 
conservation  status  of  the  ribbon  seal 
stem  from  the  likelihood  that  its  sea  ice 
habitat  has  been  modified  by  the 
warming  climate  and,  rnore  so,  that  the 
scientific  consensus  projections  are  for 
continued  and  perhaps  accelerated 
warming  in  the  foreseeable  future.  A 
reliable  assessment  of  the  future 
conservation  status  of  ribbon  seals, 
therefore,  requires  a  focus  on  projected 
changes  to  specific  regional  conditions, 
particularly  sea  ice,  which  could  impact 
vital  rates. 


Unlike  the  Arctic  Ocean,  where  sea 
ice  is  present  year  round,  the  ice  in  the 
Bering  Sea  and  Sea  of  Okhotsk  is 
seasonal  in  nature.  The  main 
thermodynamic  physical  influence  at 
high  latitudes  is  the  cold  and  darkness 
that  occurs  in  winter.  Therefore,  despite 
the  recent  dramatic  reductions  in  Arctic 
Ocean  ice  extent  during  summer,  the  sea 
ice  in  the  northern  Bering  Sea  and  Sea 
of  Okhotsk  is  expected  to  continue 
forming  annually  in  winter  for  the 
foreseeable  future.  The  future  central 
Arctic  will  also  continue  to  be  an  ice 
covered  sea  in  winter,  but  will  contain 
more  first  year  sea  ice  than  multi  year 
ice. 

Ice  extent  in  marginal  seas  such  as  the 
Bering  Sea  is  characterized  not  by 
summer  minima  since  these  seas  have 
been  ice  free  in  summer  throughout 
recorded  history  but  rather  by  winter 
maxima.  Freezing  conditions  in  the 
northern  Bering  Sea  persist  from 
December  through  April.  Mean  monthly 
maximum  temperatures  at  Nome, 

Alaska  (a  sub  Arctic  maritime  climate 
station  located  at  64°  N),  are  -3°C  or 
below  for  all  months  November  through 
April.  Freezing  rather  than  thawing 
should  still  predominate  in  these 
months  even  if  a  hypothesized  ~3°  C 
global  warming  signal  is  realized.  The 
result  is  that  the  seasonal  formation  of 
sea  ice  in  the  northern  Bering  Sea  and 
Sea  of  Okhotsk  is  substantially 
decoupled  from  the  sumimer  ice  extent 
in  the  Arctic  Ocean,  and  is  expected  to 
continue  annually  through  the 
foreseeable  future,  along  with  typical, 
large  interannual  variations  in  extent 
and  duration  of  persistence. 

Large  areas  of  sea  ice  in  the  ribbon 
seal's  range  will  form  and  persist  in 
most  years  through  May;  the  occurrence 
of  extensive  ice  in  )une  will  be  highly 
variable,  as  it  has  been  in  the  past. 
Nevertheless,  in  association  with  a  long 
term  warming  trend  there  will  likely  be 
changes  in  the  frequency  of  years  with 
extensive  ice,  the  quality  of  ice,  and  the 
duration  of  its  persistence  that  may 
impact  the  amount  of  suitable  habitat  in 
the  geographic  areas  that  ribbon  seals 
have  preferred  in  the  past.  An 
assessment  of  the  risks  posed  by  these 
changes  must  consider  the  ribbon  seal 
life  history  functions  associated  with 
sea  ice  and  the  potential  effects  on  the 
vital  rates  of  reproduction  and  survival. 

Despite  the  recent  dramatic 
reductions  in  Arctic  Ocean  ice  extent 
during  summer,  the  sea  ice  in  the 
northern  Befing  Sea  and  Sea  of  Okhotsk 
is  expected  to  continue  forming 
annually  in  winter  for  the  foreseeable 
future.  As  mentioned  above,  the  sea  ice 
regimes  in  the  Bering  Sea  and  Sea  of 
Okhotsk  will  continue  to  be  subject  to 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


79825 


large  interannual  variations  in  extent 
and  seasonal  duration,  as  they  have 
been  throughout  recorded  history. 

While  there  may  be  more  frequent  years 
in  which  sea  ice  coverage  is  reduced, 
the  late  March  to  early  May  period  in 
which  the  peak  of  ribbon  se^ 
reproduction  occurs  will  continue  to 
have  substantial  ice  for  the  foreseeable 
future.  Still,  there  will  likely  be  more 
frequent  years  in  which  the  ice  is 
confined  to  the  northern  regions  of  the 
observed  breeding  range. 

In  contrast  to  harp  seals  [Pagophilus 
groenlandicus],  which  are  their  closest 
relatives,  ribbon  seals  are  much  less 
closely  tied  to  traditional  geographic 
locations  for  important  life  history 
functions  such  as  whelping  and 
molting.  In  years  of  low  ice  it  is  likely 
that  ribbon  seals  will  adjust,  at  least  in 
part,  by  shifting  their  breeding  locations 
in  response  to  the  position  of  the  ice 
edge,  as  they  have  likely  done  in  the 
past  in  response  to  intefannual 
variability.  For  example,  observations 
indicate  that  extreme  dispersal  of  ribbon 
seals  within  their  effective  range  is 
associated  with  years  of  unusual  ice 
conditions.  The  formation  of  extensive 
ice  in  the  Bering  and  Okhotsk  Seas  has 
been  found  to  result  in  the  occurrence 
of  large  numbers  of  these  seals  further 
south  than  they  normally  occur.  The 
reverse  is  also  true. 

There  has  not  been,  however,  any 
study  that  would  verify  whether  vital 
rates  of  reproduction  or  survival  have 
been  affected  by  these  interannual 
variations  in  ice  extent  and  breeding. 
Whelping,  nursing  of  pups,  and 
maturation  of  weaned  pups  could 
conceivably  be  impacted  in  years  when 
the  ice  does  not  extend  as  far  south  as 
it  has  typically  in  the  past,  because  the 
breeding  areas  would  be  farther  from  the 
continental  shelf  break,  a  zone  that 
seems  to  be  a  preferred  foraging  area 
during  spring.  If  these  conditions  occur 
more  frequently,  as  is  anticipated  from 
projections  of  future  climate  and  sea  ice 
conditions,  reproduction  and  survival  of 
young  could  be  impacted.  Lacking 
relevant  data,  the  most  conservative 
approach  is  to  assume  that  the 
population  has  been  at  equilibrium  with 
respect  to  conditions  in  the  past,  and 
that  a  change  such  as  more  frequent 
breeding  farther  from  preferred  foraging 
habitats  will  have  some  impact  on  vital  . 
rates.  Even  given  the  uncertainties,  we 
conclude  that  the  anticipated  slight 
increase  in  frequency  of  years  with  low 
ice  extent  in  April  and  May  is  likely  to 
have  some  impact  on  reproductive  rates. 

As  described  in  Section  2.5  of  the 
status  review,  ribbon  seals  have  an 
apparent  affinity  for  stable,  clean, 
moderate  sized  ice  floes  that  are 


slightly,  but  not  deeply  interior  to  the 
pack  ice  edge.  For  the  foreseeable 
future,  ice  of  this  type  is  likely  to  occur 
annually  in  the  Bering  Sea  and  Sea  of 
Okhotsk,  but  it  may  be  confined  more 
frequently  to  smaller  areas,  or  areas 
farther  north,  than  in  the  past.  The 
availability  of  moderately  thick,  stable 
ice  floes  could  potentially  influence 
ribbon  seal  demography,  particularly  in 
May,  via  survival  rates  of  weaned  pups. 
Pups  spend  a  great  deal  of  time  on  the 
ice  during  a  transition  period  of  2  3 
weeks  following  weaning,  presumably 
developing  their  capabilities  for  self 
sufficient  foraging.  They  enter  the  water 
regularly  during  this  period,  and 
therefore  may  not  be  particularly 
sensitive  to  modest  reductions  in  ice 
coverage  or  quality.  Thus,  although  they 
are  likely  dependent  on  ice,  weaned 
pups  may  not  require  ice  floes  that  can 
persist  for  weeks  to  meet  their  basic 
haul  out  needs.  Though  uncertain,  it  is 
possible  that  the  weaned  pups  will  be 
relatively  limited  in  their  capability  to 
respond  to  rapidly  deteriorating  ice 
fields  by  relocating  over  large  distances, 
a  factor  that  could  occur  more 
frequently  in  the  foreseeable  future. 

Subadult  ribbon  seals,  which  molt 
earlier  than  adults  during  March  to  mid 
May,  and  which  are  not  constrained  by 
habitat  requirements  for  whelping  and 
breeding,  may  be  the  least  sensitive  to 
the  availability  and  quality  of  sea  ice. 
For  example,  in  2007,  NMFS  research 
cruises  in  the  Bering. Sea  encountered 
subadult  ribbon  seals  in  approximately 
the  expected  proportions.  Of  31  ribbon 
seals  caught,  6  were  subadults,  22  were 
adults,  and  3  were  young  of  the  year 
(which  were  commonly  encountered  but 
not  always  pursued  for  tagging).  In  other 
words,  the  obvious  presence  of  seals  in 
the  subadult  age  class  did  not  indicate 
that  catastrophic  losses  had  occurred  in 
the  ribbon  seal  cohorts  produced  during 
the  warm  years  of  2001  2005. 

Adult  ribbon  seals,  which  are  the  last 
to  molt,  might  be  expected  to  be  the 
most  sensitive  to  timing  of  the  ice  melt. 
Stable  ice  is  critical  during  this  period, 
and  ribbon  seals  have  been  observed  to 
rarely  enter  the  water  during  this  time. 
The  pelage  molt  of  phocid  seals  is 
generally  thought  to  be  facilitated  or 
enhanced  by  elevated  skin  temperatures 
that  can  be  achieved  when  hauled  out 
versus  in  the  water.  For  example,  it  has 
been  suggested  that  the  harbor  seal 
(Pboca  vitulina,  a  small  phocid,  similar 
in  size  and  body  composition  to  a 
ribbon  seal),  could  not  complete  its  molt 
entirely  in  the  wafer  at  temperatures 
that  the  species  would  normally 
encounter  in  the  wild.  Analysis  of  haul 
out  records  (Section  2.6,  Life  History,  of 
the  status  review)  indicate  that 


individual  adult  ribbon  seals  haul  out 
almost  continuously  for  a  period  of  2  3 
weeks,  mostly  during  mid  May  to  late 
June,  corresponding  to  the  observed 
peak  in  molting.  Therefore,  decreased 
availability  of  stable  platforms  for  adults 
to  complete  their  molt  out  of  the  water 
may  also  lower  survival,  but  it  is  not 
currently  possible  to  quantify  this 
impact  or  the  extent  to  which  ribbon 
seals  may  adapt  by  shifting  locations  for 
molting. 

Sea  ice  coverage  in  June  will  likely  be 
low  or  absent  more  frequently  in  the 
foreseeable  future.  The  implications  of  a 
loss  of  access  to  a  haul  out  substrate 
during  this  period  are  unknown,  but 
they  may  include  energetic  costs, 
increased  susceptibility  to  skin 
disorders  and  pathogens,  and  possibly 
increased  exposure  to  any  risks  from 
which  the  hair  normally  protects  a  seal 
(e.g.,  abrasion  from  crawling  over  snow 
and  ice).  However,  the  ultimate  effect  on 
adult  survival  rate  is  currently  difficult 
or  impossible  to  model. 

These  impacts  on  ribbon  seal  survival 
in  years  of  low  ice  extent,  poor  ice 
quality,  or  early  melting  are  all  of  a  sort 
that  would  not  necessarily  be  significant 
in  any  one  year;  a  year  of  low  ice  extent 
seems  unlikely  to  cause  widespread 
mortality  through  disruption  of  the 
adult  molt,  or  increased  energetic  costs 
for  pups  developing  their  foraging 
capabilities.  Rather,  the  overall  strength 
of  the  impacts  is  likely  a  function  of  the 
frequency  of  years  in  which  they  occur, 
and  the  proportion  of  the  population’s 
range  over  which  they  occur.  Also,  the 
effects  on  different  age  classes  might  be 
expected  to  be  correlated,  though  not 
always  in  concert,  because  they  involve 
ice  characteristics  at  different  times  in 
the  breeding  molting  period:  low  ice 
extent  during  breeding  may  not  always 
be  accompanied  by  early  melting,  and 
vice  versa.  As  above,  in  the  assessment 
of  impacts  on  reproduction,  we 
conclude  that  the  anticipated  slight 
increase  in  frequency  of  years  with  low 
ice  extent  in  May  and  June  is  likely  to 
have  sortie  impact  on  survival  rates. 

The  extent  to  which  ribbon  seals  will 
adapt  to  more  frequent  years  with  early 
ice  melt  by  shifting  the  timing  of 
reproduction  and  molting  is  unknown. 
Peak  whelping  dates  of  harbor  seals  at 
Tugidak  Island,  Alaska  were  9  14  days 
earlier  in  1964  and  in  the  mid  1990s 
than  in  the  late  1970s.  The  changes  were 
unlikely  to  be  caused  by  shifts  in  the  age 
structure  coupled  with  age  specific 
differences  in  timing  of  reproduction, 
and  therefore  may  have  been  a  response 
to  changes  in  environmental  conditions. 
There  are  many  examples  in  the 
scientific  literature  of  shifts  in  the 
timing  of  reproduction  by  pinnipeds 
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and  terrestrial  mammals  in  response  to 
body  condition  and  food  availability.  In 
most  of  these  cases,  sub  optimal 
conditions  led  to  later  reproduction, 
which  would  not  likely  be  beneficial  to 
ribbon  seals  as  a  phenotypic  response  to 
earlier  spring  ice  melt.  Over  the  longer 
term  (i.e.  beyond  the  foreseeable  future) 
a  shift  to  an  earlier  mean  melt  date  may 
provide  selection  pressure  for  an 
evolutionary  response  over  many 
generations  toward  earlier  reproduction. 

Several  factors  are  noteworthy  for 
their  potential  to  mitigate  the  impacts 
on  ribbon  seals  from  predicted  future 
sea  ice  scenarios.  First,  adult  ribbon 
seals  may  be  less  constrained  to  a 
specific  geographic  area  or  region  of  the 
ice  pack  once  breeding  is  complete, 
around  the  onset  of  the  adult  molt.  They 
may  therefore  be  capable  of 
considerable  shifts  in  distribution  to 
ensure  contact  with  suitable  ice  through 
the  molt  period,  especially  in  the  Bering 
Sea  where  there  is  access  through  the 
Bering  Strait  to  the  Chukchi  Sea,  in 
which  ice  persists  more  frequently  in 
June.  Second,  the  models  on  which  we 
based  our  assessment  of  future  ice 
conditions  used  a  spatial  resolution  (-1° 
of  latitude)  that  is  much  coarser  than  the 
scale  at  which  ribbon  seals  are  likely  to 
interact  with  fields  of  sea  ice.  Model 
scenarios,  and  the  remote  sensed  ice 
data  that  have  been  used  to  fit  and  tune 
the  models,  may  depict  zero  ice  in  areas 
where  ribbon  seals  remain  capable  of 
finding  suitable  ice.  For  example,  in 
June  2008  the  NOAA  ship  Oscar  Dyson 
encountered  a  field  of  ice  with 
numerous  ribbon  and  spotted  seals 
[Phoca  largha)  at  60°N  near  St.  Matthew 
Island,  an  area  where  no  ice  was  visible 
on  the  relatively  high  resolution  (12.5 
km)  satellite  images  of  sea  ice  for  that 
day.  And  third,  the  age  of  maturation  for 
females  has  been  very  low  and 
pregnancy  rates  have  been  high  in  the 
recent  past  (Section  2.7,  Vital 
Parameters,  of  the  Status  Review), 
implying  that  foraging  conditions  have 
been  favorable,  a  scenario  more  likely  to 
reflect  population  growth  rather  than 
equilibrium;  if  so,  there  may  be  some 
capacity  to  withstand  a  reduction  in 
vital  rates  without  incurring  an  actual 
population  decline. 

In  summary,  more  frequent  future 
years  of  reduced  spring  ice  extent  or  ice 
quality  could  result  in  reduced  vital 
rates  of  ribbon  seal  reproduction  and 
survival.  These  potential  impacts  are 
premised  on  the  assumption  of  a 
population  at  equilibrium  with 
conditions  in  the  recent  (cooler)  past 
and  the  related  possibility  that  changes 
such  as  displacement  of  breeding 
locations  or  reduced  availability  of 
preferred  ice  types  will  have  some 


energetic  costs  that  will  ultimately  be 
reflected  in  vital  rates.  In  the  absence  of 
relevant  data,  it  is  not  feasible  to  state 
the  quantitative  magnitude  of  the 
anticipated  impacts.  Considering  both 
the  potential  impacts  and  the  factors 
potentially  conferring  resilience,  the 
BRT  concluded  that  the  net  impacts  will 
be  slight  but  chronic  and  likely  to  cause 
a  gradual  decline  in  the  ribbon  seal 
population,  but  such  decline  is  of 
insufficient  magnitude  to  place  it  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  now  or 
within  the  foreseeable  future. 

In  light  of  the  recent  decision  to  list 
the  polar  bear  as  threatened  under  the 
ESA,  we  note  that  the  nature  of  ribbon 
seals’  relationship  to  sea  ice  is  different 
from  that  of  polar  bears  in  several 
significant  respects.  Ribbon  seals’  strong 
association  with  sea  ice  occurs  in  sub 
Arctic  seas,  whereas  polar  bears  are 
distributed  throughout  most  ice  covered 
seas  of  the  Northern  Hemisphere,  and 
particularly  in  the  Arctic  Ocean.  The 
seasonal  contrast  in  the  two  species’ 
relationships  with  sea  ice  is  also 
important.  Ribbon  seals  use  annually 
formed  sea  ice  for  reproduction  and 
molting  in  the  spring,  but  are  largely 
unassociated  with  sea  ice  during 
summer,  autumn,  and  early  winter, 
whereas  most  polar  bears  remain  on  the 
sea  ice  year  round  or  spend  only  short 
periods  of  time  on  land.  Most  polar 
bears  rely  on  the  persistence  of  sea  ice 
over  productive  continental  shelf 
waters,  where  they  have  both  access  to 
food  (primarily  ringed  seals,  Phoca 
hispida)  within  the  sea  ice  habitat  and 
proximity  to  terrestrial  denning  areas. 
Thus,  the  recent  severe  decline  in  the 
extent  of  summer  sea  ice,  particularly 
multi  year  ice,  of  the  Arctic  Ocean  was 
a  primary  factor  in  the  conclusion  that 
the  polar  bear  should  be  considered 
threatened.  The  further  retreat  of  the 
summer  sea  ice  into  the  Arctic  polar 
basin  will  force  polar  bears  into 
increasingly  marginal  sea  ice  habitat 
over  relatively  unproductive  polar  basin 
waters,  or  into  terrestrial  areas  lacking 
preferred  prey  and  associated  with 
increa.sed  competition  and  human 
interactions.  The  increasing  separation 
between  the  summer  ice  edge  and 
terrestrial  denning  areas  will  also 
subject  polar  bears  to  increased  open 
water  swimming  and  risk  of  drowning. 
Ribbon  seals,  on  the  other  hand,  are 
anticipated  to  experience  little  or  no 
direct  effects  from  the  further  retreat  of 
summer  sea  ice  in  the  Arctic  polar 
basin,  as  they  are  primarily  a  pelagic, 
sub  Arctic  species  during  the  summer 
months. 

Ocean  acidification,  a  result  of 
increased  carbon  dioxide  in  the 


atmosphere,  may  impact  ribbon  seal 
survival  and  recruitment  through 
disruption  of  trophic  regimes  that  are 
dependent  on  calcifying  organisms.  The 
nature  and  timing  of  such  impacts  are, 
however,  extremely  uncertain.  Because 
of  ribbon  seals’  apparent  dietary 
flexibility  (Section  2.8  of  the  status 
review.  Feeding  Habits)  and  because  the 
major  effects  expected  as  a  result  of 
ocean  acidification  may  not  appear  until 
the  latter  half  of  this  century,  this  threat 
is  of  less  immediate  concern  than  the 
direct  effects  of  sea  ice  degradation. 
Further  details  on  ocean  acidification 
can  be  found  in  Section  4. 3. 1.1.4. 2  of 
the  status  review. 

Changes  in  ribbon  seal  prey, 
anticipated  in  response  to  habitat 
changes  resulting  from  ocean  warming 
and  loss  of  sea  ice,  have  the  potential  for 
negative  impacts,  but  these  impacts  are 
not  well  understood.  Some  changes 
already  documented  in  the  Bering  Sea 
and  the  North  Atlantic  Ocean  are  of  a 
nature  that  could  be  ameliorative  or 
beneficial  to  ribbon  seals.  For  example, 
several  fish  species,  including  walleye 
pollock  (Theragra  chalcogramma),  a 
common  ribbon  seal  prey,  have  shown 
northward  distribution  shifts  and 
increased  recruitment  in  response  to 
warming,  at  least  initially.  These 
ecosystem  responses  may  have  very 
long  lags  as  they  propagate  through 
trophic  webs.  The  apparent  flexibility  in 
ribbon  seal  foraging  locations  and  habits 
may  make  these  threats  of  lower 
concern  than  more  direct  impacts  from 
changes  in  sea  ice. 

The  above  analyses  of  the  threats 
associated  with  impacts  of  global 
warming  on  ribbon  seal  habitat,  to  the 
extent  that  they  may  pose  risks  to  ribbon 
seals,  were  presumed  to  manifest 
throughout  the  current  breeding  and 
molting  range  (for  sea  ice  related 
threats)  or  throughout  the  entire  range 
(for  ocean  warming  and  acidification)  of 
the  species,  inasmuch  as  the  finer  scale 
spatial  distribution  of  these  threats  is 
not  currently  well  understood.  The 
analysis  did  not  indicate  that  any  of 
these  threats  place  the  species  in  danger 
of  extinction,  now  or  in  the  foreseeable 
future,  in  a  significant  portion  of  its 
range  or  its  entire  range.  More  detailed 
information  on  the  present  or  threatened 
destruction,  modification,  or 
curtailment  of  ribbon  seals’  habitat  or 
range  can  be  found  in  Section  4.3.1  of 
the  status  review. 

Over-Utilization  for  Commercial, 
Subsistence,  Recreational,  Scientific,  or 
Educational  Purposes 

Recreational,  scientific,  and 
educational  utilization  of  ribbon  seals  is 
currently  at  very  low  levels  and  is  not 
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projected  to  increase  to  significant 
threat  levels  in  the  foreseeable  future. 
Commercial  harvests  by  Russian  sealers 
have  at  times  been  high  enough  to  cause 
significant  reductions  in  abundance  and 
catch-per  unit  effort.  The  population 
apparently  rebounded  from  a  period  of 
high  harvest  in  the  1960s.  Substantial 
but  lower  numbers  were  harvested  for  a 
few  years  in  the  early  1990s.  Although 
Russian  government  quotas  were 
recently  put  in  place  that  woujd  allow 
large  harvests  (-18,000  annually),  the 
actual  takes  are  low  because  of  poor 
economic  viability.  There  is  some  effort 
in  Russia  to  develop  new  uses  and 
markets  for  seal  products,  but  unless 
this  effort  is  successful,  the  harvest  is 
unlikely  to  increase  in  the  near  future. 
Subsistence  harvest  levels  have  been 
low  historically,  but  could  potentially 
increase  in  the  future  if  ribbon  seals  are 
forced  to  use  a  reduced  and  more 
northerly  ice  field,  which  could  put 
them  in  closer  proximity  to  Alaska 
Native  communities  near  the  Bering 
Strait.  Changes  in  subsistence  or 
commercial  takes  cannot  be  predicted 
with  any  certainty  at  this  time.  There  is 
no  indication  that  illegal  harvests  are 
occurring. 

Diseases,  Parasites,  &■  Predation 

A  variety  of  pathogens  (or  antibodies), 
diseases,  helminthes,  cestodes,  and 
nematodes  have  been  found  in  ribbon 
seals.  The  prevalence  of  these  agents  is 
not  unusual  among  seals,  but  the 
population  impact  is  unknown.  There 
may  be  an  increased  risk  of  outbreaks  of 
novel  pathogens  or  parasites  as  climate 
related  shifts  in  species  distributions 
lead  to  new  modes  of  transmission. 
There  is  little  or  no  direct  evidence  of 
significant  predation  on  ribbon  seals, 
and  they  are  not  thought  to  be  a  primary 
prey  of  any  predators.  Polar  bears  and 
killer  whales  may  be  the  most  likely 
opportunistic  predators  in  the  current 
sea  ice  regime,  but  walruses  could  pose 
a  potentially  greater  risk  if  reduced  sea 
ice  conditions  force  these  pagophilic 
(ice-loving)  species  into  closer 
proximity  in  the  future. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

There  is  little  evidence  that  the 
inadequacy  of  existing  regulatory 
mechanisms  currently  poses  a  threat  to 
ribbon  seals  throughout  all  or  a 
significant  portion  of  their  range. 
However,  there  are  no  known  regulatory 
mechanisms  that  effectively  address 
global  reductions  in  sea  ice  habitat  at 
this  time.  Also,  it  is  unclear  what 
regulatory  mechanisms  are  in  place  to 
ensure  that  potential  commercial 


harvests  in  Russia  are  conducted  in  a 
sustainable  fashion. 

Other  Natural  or  Manmade  Factors 
Affecting  the  Species’  Continued 
Existence 

Although  some  pollutants  are 
elevated  in  ribbon  seals,  there  is  no 
conspicuous  evidence  of  toxicity  or 
other  significant  impacts  to  the  species  ■ 
throughout  all  or  a  significant  portion  of 
its  range.  Continued  and  expanded 
monitoring  would  be  prudent  to 
document  any  trends  in  the 
contaminants  of  greatest  concern. 

Oil  and  gas  exploration  and 
development  activities  may  include 
artificial  island  construction,  drilling 
operations,  pipeline  construction, 
seismic  surveys,  and  vessel  and  aircraft 
operations.  Tbe  main  issues  for 
evaluating  the  impacts  of  exploration 
and  development  activities  on  ribbon 
seals  are  the  effects  of  noise, 
disturbance,  and  potential  oil  spills 
produced  from  these  activities.  Any 
negative  effects  on  ribbon  seals  from 
noise  and  disturbance  associated  with 
development  activities  are  likely  to  be 
minor  and  localized.  Ribbon  seals  are 
also  highly  dispersed  during  the 
summer,  open  water  season,  so  the  rate 
of  interactions  with  seismic  surveys 
would  likely  be  low,  and,  in  any  case, 
seals  have  not  been  shown  to  be 
significantly  impacted  by  oil  and  gas 
seismic  surveys.  The  threat  posed  to 
ribbon  seals  by  oil  spills  will  increase  if 
offshore  oil  and  gas  development  and 
shipping  activities  increase  across  their 
range  as  predicted.  The  potential 
impacts  would  be  greatest  during  April 
June  when  the  seals  are  relatively 
aggregated,  and  substantially  lower 
during  the  remainder  of  the  year  when 
they  are  dispersed  in  the  open  water 
throughout  the  North  Pacific  Ocean,  Sea 
of  Okhotsk,  and  Bering  and  Chukchi 
Seas. 

Estimates  from  observed  bycatch  in 
commercial  fisheries  indicate  that  less 
than  200  ribbon  seals  per  year  are  taken, 
though  mortalities  are  certainly  under 
reported  in  some  fisheries.  However, 
this  level  of  estimated  bycatch  of  ribbon 
seals  represents  less  than  0.1%  of  their 
estimated  population.  Because  there  is 
little  or  no  fishery  activity  near 
aggregations  of  ribbon  seals  when  they 
are  associated  with  ice,  and  they  are 
highly  dispersed  during  the  remainder 
of  the  year,  bycatch  is  unlikely  to  be  a  • 
significant  threat  to  ribbon  seal 
populations.  For  the  same  reason, 
competition  from  fisheries  that  reduce 
local  abundance  of  ribbon  seal  prey  is 
unlikely  to  be  significant.  Broad  scale 
reduction  in  a  commercially  fished, 
primary  prey  species  could  have  a 


significant  impact,  but  the  large 
groundfish  fisheries  in  Alaskan  waters 
are  managed  to  prevent  depletion  of  the 
stocks. 

The  extraordinary  reduction  in  Arctic 
sea  ice  that  has  occurred  in  recent  years 
has  renewed  interest  in  trans  Arctic 
navigation  routes  connecting  the 
Atlantic  and  Pacific  Oceans  via  the 
Northwest  Passage  and  the  Northern  Sea 
Route.  The  Chukchi  Sea  and  Bering 
Strait  would  be  the  most  likely  areas  for 
increased  exposure  of  pelagic  ribbon 
seals  to  ship  traffic,  because  of  the 
geographic  constriction  and  the  seasonal 
migration  of  part  of  the  ribbon  seal 
population  around  the  beginning  and 
end  of  the  ice-free  season.  However, 
there  is  currently  little  or  no 
information  on  direct  impacts  from 
shipping  on  seals  in  open  water.  Ribbon 
seals  hauled  out  on  sea  ice  may  also  be 
at  risk  from  increased  ship  traffic,  but 
likely  only  during  spring  and  early 
summer,  and  then  only  by  ice  reinforced 
ships.  Assessing  risk  from  increases  in 
shipping  and  transportation  is  difficult 
because  projections  about  future  ship 
trends  within  the  ribbon  seal’s  range  are 
currently  unavailable. 

Several  of  the  threats  considered  in 
this  section  were  associated  with 
specific  regions  or  times  of  year  when 
rihbon  seal  distribution  is  restricted, 
such  as  increased  ship  traffic  in  the 
Bering  Strait  region  or  oil  and  gas 
activities  during  the  ribbon  seal 
breeding  and  molting  seasons.  If  such 
threats  were  to  occur  and  cause  a  high 
rate  of  mortality  or  forgone 
reproduction,  the  species  could  be 
considered  threatened  or  endangered  in 
a  significant  portion  of  its  range. 
However,  none  of  the  threats  considered 
here  is  presently  considered  to  be  both 
sufficiently  likely  to  occur  and 
sufficiently  high  in  impact,  alone  or 
cumulatively,  to  raise  concern  about 
them  posing  a  risk  of  ribbon  seal 
extinction  or  becoming  endangered 
throughout  a  significant  portion  of  its 
range. 

Conservation  Efforts 

When  considering  the  listing  of  a 
species,  section  4(b)(1)(A)  of  the  ESA 
requires  consideration  of  efforts  by  any 
state,  foreign  nation,  or  political 
subdivision  of  a  state  or  foreign  nation 
to  protect  the  species.  Such  efforts 
would  include  measures  by  Native 
American  tribes  and  organizations,  local 
governments,  and  private  organizations. 
Also,  Federal,  tribal,  state,  and  foreign 
recovery  actions  (16  U.S.C.  1533(f)),  and 
Federal  consultation  requirements  (16 
U.S.C.  1536)  constitute  conservation 
measures.  On  March  28,  2003,  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
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(USFVVS)  published  the  final  Policy  for 
Evaluating  Conservation  Efforts 
(PECEK68  FR  15100).  The  PECE 
provides  guidance  on  evaluating  current 
protective  efforts  identified  in 
conservation  agreements,  conservation 
plans,  management  plans,  or  similar 
documents  (developed  by  Federal 
agencies,  state  and  local  governments, 
tribal  governments,  businesses, 
organizations,  and  individuals)  that 
have  not  yet  been  implemented,  or  that 
have  been  implemented  but  have  not  yet 
demonstrated  effectiveness.  The  PECE 
establishes  two  basic  criteria  for 
evaluating  current  conservation  efforts: 
(1)  the  certainty  that  the  conservation 
efforts  will  be  implemented,  and  (2)  the 
certainty  that  the  efforts  will  be 
effective.  The  PECE  provides  specific 
factors  under  these  two  basic  criteria 
that  direct  the  analysis  of  existing 
conservation  efforts. 

The  PECE  identifies  a  number  of 
factors  to  consider  when  evaluating  the 
certainty  an  effort  will  be  implemented. 
These  include  whether:  the  necessary 
resources  (e.g.,  funding  and  staffing)  are 
available;  the  necessary  agreements 
have  been  formalized  such  that  the 
required  authority  and  regulatory 
mechanisms  are  in  place;  there  is  a 
schedule  for  completion  and  evaluation 
of  the  stated  objectives;  and  (for 
voluntary  efforts)  the  necessary 
incentives  are  in  place  to  ensure 
adequate  participation.  The  evaluation 
of  the  certainty  of  an  effort’s 
effectiveness  is  made  on  the  basis  of 
whether  the  effort  or  plan:  (1) 
establishes  specific  conservation 
objectives;  (2)  identifies  the  necessary 
steps  to  reduce  threats  or  factors  for 
decline;  (3)  includes  quantifiable 
performance  measures  for  the 
monitoring  of  compliance  and 
effectiveness;  (4)  incorporates  the 
principles  of  adaptive  management;  and 
(5)  is  likely  to  improve  the  species’ 
viability  at  the  time  of  the  listing 
determination. 

The  PECE  identifies  several  important 
stipulations.  Satisfaction  of  the  criteria 
for  implementation  and  effectiveness 
establishes  a  given  conservation  effort  as 
a  candidate  for  consideration,  but  does 
not  mean  that  the  effort  will  ultimately 
change  the  risk  assessment.  The  PECE 
stresses  that,  just  as  listing 
determinations  must  be  based  on  the 
viability  of  the  species  at  the  time  of 
.review,  they  must  also  be  based  on  the 
state  of  protective  efforts  at  the  time  of 
the  listing  determination.  There  are 
circumstances  where  threats  are  so 
imminent,  widespread,  and/or  complex 
that  it  may  be  impossible  for  any 


agreement  or  plan  to  include  sufficient 
efforts  to  result  in  a  determination  that 
listing  is  not  warranted. 

At  this  time,  we  are  not  aware  of  any 
formalized  conservation  efforts  for 
ribbon  seals  that  have  yet  to  be 
implemented,  or  which  have  recently 
been  implemented,  but  have  yet  to  show 
their  effectiveness  in  removing  threats 
to  the  species.  NMFS  co-manages  ribbon 
seals  with  the  Ice  Seal  Committee  (ISC), 
which  is  an  Alaska  Native  Organization 
dedicated  to  conserving  seal 
populations,  habitat,  and  hunting  in 
order  to  help  preserve  native  cultures 
and  traditions.  The  ISC  co-manages  ice 
seals  with  NMFS  by  monitoring 
subsistence  harvest  and  cooperating  on 
needed  research  and  education 
programs  pertaining  to  ice  seals.  Our 
National  Marine  Mammal  Lab  is 
engaged  in  an  active  research  program 
for  ribbon  seals.  The  new  information 
from  research  will  be  used  to  enhance 
our  understanding  of  the  risk  factors 
affecting  ribbon  seals,  thereby 
improving  our  ability  to  develop 
effective  management  measures  for  the 
species. 

ESA  section  4(b)(1)(B)  requires  us  to 
give  consideration  to  species  which 
have  been  designated  as  requiring 
protection  from  unrestricted  commerce 
by  any  foreign  nation,  or  pursuant  to 
any  international  agreement;  or 
identified  as  in  danger  of  extinction,  or 
likely  to  become  so  within  the 
foreseeable  future,  by  any  state  agency 
or  any  agency  of  a  foreign  nation  that  is 
responsible  for  the  conservation  of  the 
species.  VVe  are  not  aware  of  any  such 
special  protections  or  designations,  or  of 
any  conservation  efforts  undertaken  by 
foreign  nations  specifically  to  protect 
ribbon  seals.  Ribbon  seals  are  not 
afforded  any  protective  measures  or 
special  status  via  the  Convention  for  the 
International  Trade  in  Endangered 
Species  or  the  International  Union  for 
Conservation  of  Nature. 

In  consideration  of  all  of  the  threats 
and  potential  threats  identified  above, 
the  assessment  of  the  risks  posed  by 
those  threats,  the  possible  cumulative 
impacts,  and  the  uncertainty  associated 
with  all  of  these,  we  draw  the  following 
conclusions:  (1)  Ribbon  seals  are  not  in 
current  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their  range; 
(2)  the  abundance  of  the  ribbon  seal 
population  is  likely  to  decline  gradually 
for  the  foreseeable  future,  primarily 
from  slight  but  chronic  impacts  on 
reproduction  and  survival  caused  by 
reduced  frequency  of  years  with  sea  ice 
of  suitable  extent,  quality,  and  duration 
of  persistence;  (3)  despite  the 


expectation  of  a  gradual  decline,  ribbon 
seals  are  not  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  their  range. 

We  have  reviewed  the  status  of  the 
ribbon  seal,  considering  the  best 
scientific  and  commercial  data 
available.  We  have  given  consideration 
to  conservation  efforts  and  special 
designations  for  ribbon  seals  by  states 
and  foreign  nations.  Consideration  of 
the  ESA  section  4(a)(1)  factors  in  the 
context  of  the  biological  status  of  the 
species  indicates  that  the  species  is  not 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  nor  is 
it  likely  to  become  so  in  the  foreseeable 
future.  We  believe  that  the  ribbon  seal 
does  not  meet  the  ESA  definition  of  an 
endangered  or  threatened  species; 
therefore,  the  listing  of  ribbon  seals 
under  the  ESA  is  not  warranted  at  this 
time.  However,  we  will  continue  to 
monitor  the  status  of  the  ribbon  seal.  If 
conditions  change  in  the  future,  we  will 
re-evaluate  the  status  of  this  species  to 
determine  whether  it  should  be  listed  as 
threatened  or  endangered  under  the 
ESA.  Because  of  the  remaining 
uncertainties  regarding  the  effects  of 
climate  change,  sea  ice  cover,  and 
potential  Russian  harvests,  we  will  add 
the  ribbon  seal  to  our  Species  of 
Concern  list  [http:// 
ww'w. nmfs.noaa.gov/ pr/species/ 
concern/^ list.  See  69  FR  19975,  April 
15,  2004  for  description  of  program). 
This  will  serve  to  (1)  increase  public 
awareness  about  the  species;  (2)  further 
identify  data  deficiencies  and 
uncertainties  in  the  species’  status  and 
the  threats  it  faces;  (3)  and  stimulate 
cooperative  research  efforts  to  obtain  the 
information  necessary  to  evaluate  the 
species’  status  and  threats.  As  resources 
permit,  we  will  conduct  further  studies 
of  ribbon  seal  abundance  and  status.  We 
will  evaluate  results  of  these  and  any 
other  studies  that  may  be  conducted  and 
undertake  a  new  status  review,  if 
warranted. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  December  22,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  E8-31023  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3S10-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XM42 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Habitat/MPA/Ecosystem  Committee,  on 
January  15,  2009,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  This  meeting  will  be  held  on 
Thursday,  January  15,  2009  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Harborside  Hotel,  250 
Market  Street,  Portsmouth,  NH  03801; 
telephone:  (603)  431-2300;  fax:  (603) 
433-5649. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Habitat/MPA/Ecosystem  Committee  will 
discuss  EFH  requirements  and  potential 
incorporation  of  Wolffish  into  the 
Northeastern  Multispecies  management 
unit;  review  Vulnerability  Assessment 
literature  database;  review  preliminary 
Geological  and  Biological  habitat 
component  matrices  and  review 
preliminary  SASI  and  spatial  model 
results.  The  Committee  may  also 
consider  other  topics  at  their  discretion. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard,  Executive  Director,  at  (978) 
465-0492,  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  23,  2008. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-30988  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XM45 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  committee 
meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  (Council)  Crab 
Committee  will  meet  January  14,  2009. 
DATES:  The  meeting  will  be  held  on 
January  14,  2009,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Anchorage  Hilton,  500  West  3rd 
Avenue,  Birch/Willow  Room, 
Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Fina,  North  Pacific  Fishery 
Management  Council;  telephone:  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  discuss  the  Crab 
Rationalization  program.  Discussions 
will  focus  on  crew  issues  including:  (1) 
a  potential  regional  fishery  association 
to  hold  and  distribute  C  share  quota  and 
(2)  a  private  arrangement  among  owners 
that  would  fund  Quota  Share  purchases 
by  active  crew. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 


Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen, 
(907)  271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  December  23,  2008. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-30990  Filed  12-29-08;  8:45  am) 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XM44 

Western  Pacific  Fishery  Management 
Council;  Public  Teleconference 
Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  teleconference  call  meeting  of  the 
Council’s  archipelagic  Plan  Teams 
(PTs). 

DATES:  The  meeting  of  the  PTs  will  be 
held  from  1  p.m.  to  4  p.m.  (Hawaii 
Standard  Time)  (12  noon  to  3  p.m.  in 
American  Samoa)  on  Thursday,  January 
15,  2009  (9  a.m.  to  12  noon  on  Friday, 
January  16,  2009  in  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands).  For  specific  times,  and  the 
agenda,  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  The  teleconference  meeting 
of  the  PTs  will  be  held  at  the  Western 
Pacific  Fishery  Management  Council 
conference  room,  1164  Bishop  Street, 
Suite  1400,  Honolulu,  HI.  For 
participants  residing  in  American 
Samoa,  the  Northern  Mariana  Islands, 
Guam,  Hawaii  and  the  continental 
United  States,  the  PTs  telephone 
conference  call-in-number  is:  1-888-482- 
3560;  Access  Code;  5228220.  For  Guam 
and  international  participants,  the  call- 
in-number  is:  1-647-723-3959;  Access 
Code:  5228220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
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SUPPLEMENTARY  INFORMATION:  The  PTs 

will  meet  to  discuss  the  following 
agenda  items. 

January  15,  2009, 1  p.m.  to  4  p.m.  (HST) 

1.  Introductions 

2.  Review  draft  “Risk  Ranked”  list  of 
management  unit  species  by 
Archipelago 

a.  American  Samoa 

b.  Commonwealth  of  the  Northern 
Mariana  Islands 

c.  Guam 

d.  Hawaii  &  Pacific  Remote  Island 
Areas 

3.  Establishment  of  annual  catch 
limits  (ACLs)  for  non-pelagic  species; 
with  known  maximum  sustainable  yield 
(MSY)  values 

4.  Emerging  issues 

5.  Plan  Team  Discussion  and 
Recommendations 

6.  Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed"  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
(808)  522-8220  (voice)  or  (808)  522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  23,  2008. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  E8-30989  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Order  Exempting  the  Trading  and 
Clearing  of  Certain  Products  Related  to 
iShares*^  COMEX  Gold  Trust  Shares 
and  iShares  "  Silver  Trust  Shares 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  order. 

SUMMARY:  On  November  12,  2008,  the 
Commodity  Futures  Trading 


Commission  (“CFTC”  or  the 
“Commission”)  published  for  public 
comment  in  the  Federal  Register  ^  a 
proposal  to  exempt  the  trading  and 
clearing  of  certain  contracts  called 
“options”  and  other  contracts  called 
“security  futures”  on  each  of  iShares® 
COMEX  Gold  Trust  Shares  (“Gold 
Products”)  and  iShares®  Silver  Trust 
Shares  (“Silver  Products”)  (collectively, 
“Gold  and  Silver  Products”)  from  the 
provisions  of  the  Commodity  Exchange 
Act  (“CEA”)  2  and  the  regulations 
thereunder  to  the  extent  necessary  to 
permit  them  to  be  traded  and  cleared  as 
described  below.  The  contracts  are 
proposed  to  be  traded  on  national 
securities  exchanges  (as  to  options)  and 
designated  contract  markets  registered 
'with  the  Securities  and  Exchange 
Commission  (“SEC”)  as  limited  purpose 
national  securities  exchanges  (as  to 
security  futures),  and  in  both  cases  to  be 
cleared  through  the  Options  Clearing 
Corporation  (“OCC”)  in  its  capacity  as 
a  registered  securities  clearing  agency. 
Authority  for  this  exemption  is  found  in 
Section  4(c)  of  the  CEA.^ 

DATES:  Effective  Date:  December  3;  2008 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Wasserman,  Associate 
Director,  202-418-5092, 
rwasserman@cftc.gov.  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1151  21st  Street,  NW.,  Washington,  DC 
20581. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  OCC  is  both  a  Derivatives 
Clearing  Organization  (“DCO”) 
registered  pursuant  to  Section  5b  of  the 
CEA,"*  and  a  securities  clearing  agency 
registered  pursuant  to  Section  17A  of 
the  Securities  Exchange  Act  of  1934 
(“the  '34  Act”).® 

OCC  filed  with  the  CFTC,  pursuant  to 
Section  5c(c)  of  the  CEA  and 
Commission  Regulations  39.4(a)  and 
40.5  thereunder,®  requests  for  approval 
of  rules  and  rule  amendments  that 
would  enable  OCC  (1)  to  clear  and  settle 
contracts  called  “options”  (“Options”) 
on  Gold  and  Silver  Products  traded  on 
national  securities  exchanges,  in  its 
capacity  aj  a  registered  securities 
clearing  agency  (and  not  in  its  capacity 
as  a  DCO)  and  (2)  to  clear  and  settle 
contracts  called  “security  futures” 
(“Security  Futures”)  on  Gold  and  Silver 
Products  traded  on  designated  contract 

’  73  FR  66847  (November  12,  2008). 

^  7  U.S.C.  1  et  seq. 

3  7  U.S.C.  6(c). 

■»  7  U.S.C.  7a-l 

5  15  U.S.C.  78q-l. 

6  7  U.S.C.  7a-2(c),  17  CFR  39.4(a),  40.5. 


markets  ^  registered  with  the  SEC  as 
limited  purpose  national  securities 
exchanges  pursuant  to  Section  6(g)  of 
the  '34  Act®  (“DCMs”)  as  security 
futures  subject  to  the  CEA  and  CFTC 
regulations  thereunder  governing 
security  futures,  in  both  cases  in  OCC’s 
capacity  as  a  registered  securities 
clearing  agency  (and  not  in  its  capacity 
as  a  DCO).®  Section  5c(c)(3)  provides 
that  the  CFTC  must  approve  such  rules 
and  rule  amendments  submitted  for 
approval  unless  it  finds  that  the  rules  or 
rule  amendments  would  violate  the 
CEA. 

The  request  for  approval  concerning 
the  Options  and  Security  Futures  on 
Gold  and  Silver  Products  was  filed 
effective  July  23,  2008.  By  letter  dated 
August  20,  2008,  the  Director  of  the 
Division  of  Clearing  and  Intermediary 
Oversight,  pursuant  to  delegated 
authority,  extended  the  review  period  of 
the  request  until  October  21,  2008  due 
to  the  novel  and  complex  issues  raised 
by  the  products  that  are  the  subject  of 
the  request.  By  letters  dated  October  16, 
2008  and  November  19,  2008,  OCC  . 
consented  to  extensions  of  the  review 
period,  ultimately  until  December  3, 
2008. 

II.  Section  4(c)  of  the  Commodity 
Exchange  Act 

Section  4(c)(1)  of  the  CEA  empowers 
the  CFTC  to  “promote  responsible 
economic  or  financial  innovation  and 
fair  competition”  by  exempting.any 
transaction  or  class  of  transactions  from 
any  of  the  provisions  of  the  CEA 
(subject  to  exceptions  not  relevant  here) 
where  the  Commission  determines  that 
the  exemption  would  be  consistent  with 
the  public  interest.^®  The  Commission 

^  See  Section  5  of  the  CEA,  7  U.S.C.  7. 

8  15  U.S.C.  78f(g). 

8  See  SR-OCC-2008-13  and  SR-OCC-2008-14. 
OCC  has  also  filed  these  proposed  rule  changes 
with  the  Securities  and  Exchange  Commission 
(“SEC”). 

'“Section  4(c)(1)  of  the  CEA,  7  U.S.C.  6(c)(1), 
provides  in  full  that: 

In  order  to  promote  responsible  economic  or 
financial  innovation  and  fair  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  own 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  or  registered  as  a 
contract  market  or  derivatives  transaction  execution 
facility  for  transactions  for  future  delivery  in  any 
commodity  under  section  7  of  this  title)  exempt  any 
agreement,  contract,  or  transaction  (or  class  thereof) 
that  is  otherwise  subject  to  subsection  (a)  of  this 
section  (including  any  person  or  class  of  persons 
offering,  entering  into,  rendering  advice  or 
rendering  other  services  with  respect  to,  the 
agreement,  contract,  or  transaction),  either, 
unconditionally  or  on  stated  terms  or  conditions  or 
for  stated  periods  and  either  retroactively  or 
prospectively,  or  both,  from  any  of  the  requirements 
of  subsection  (a)  of  this  section,  or  from  any  other 
provision  of  this  chapter  (except  subparagraphs 
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may  grant  such  an  exemption  by  rule, 
regulation  or  order,  after  notice  and 
opportunity  for  hearing,  and  may  do  so 
on  application  of  any  person  or  on  its 
own  initiative. 

In  enacting  Section  4(c),  Congress 
noted  that  the  goal  of  the  provision  “is 
to  give  the  Commission  a  means  of 
providing  certainty  and  stability  to 
existing  and  emerging  markets  so  that 
financial  innovation  and  market 
development  can  proceed  in  an  effective 
and  competitive  manner.”  ”  Permitting 
Options  and  Security  Futures  on  Gold 
and  Silver  Products  to  trade  on  national 
securities  exchanges  (as  to  Options)  and 
DCMs  (as  to  Security  Futures)  and  in 
both  cases  be  cleared  by  OCC  in  its 
capacity  as  a  securities  clearing  agency, 
as  discussed  above,  appears  likely  to 
foster  both  financial  innovation  and 
competition.  In  accordance  with  the 
Memorandum  of  Understanding  entered 
into  between  the  CFTC  and  the  SEC  on 
March  11,  2008,  and  in  particular  the 
addendum  thereto  concerning 
Principles  Governing  the  Review  of 
Novel  Derivative  Products,  the 
Commission  believes  that  novel 
derivative  products  that  implicate  areas 
of  overlapping  regulatory  concern 
should  be  permitted  to  trade  in  either  or 
both  a  CFTC-  or  SEC-regulated 
environment,  in  a  manner  consistent 
with  laws  and  regulations  (including  the 
appropriate  use  of  all  available 
exemptive  and  interpretive  authority). 

The  Options  and  Security  Futures  on 
Gold  and  Silver  Products  described 
above  are  novel  instruments.  Given, 
among  other  things,  their  potential 
usefulness  to  the  market  the 
Gommission  believes  that  this  is  an 
appropriate  case  for  issuing  an 
exemption  without  making  a  finding  as 
to  the  nature  of  these  particular 
instruments. 

Section  4(c)(2)  provides  that  the 
Gommission  may  grant  exemptions  only 
when  it  determines:  that  the 
requirements  for  which  an  exemption  is 
being  provided  should  not  be  applied  to 
the  agreements,  contracts  or  transactions 
at  issue,  and  the  exemption  is  consistent 
with  the  public  interest  and  the 
purposes  of  the  CEA;  that  the 
agreements,  contracts  or  transactions 
will  be  entered  into  solely  between 
appropriate  persons;  and  that  the 
exemption  will  not  have  a  material 


(c)(ii)  and  (D)  of  section  2(a)(1)  of  this  title,  except 
that  the  Commission  and  the  Securities  and 
Exchange  Commission  may  by  rule,  regulation,  or 
order  jointly  exclude  any  agreement,  contract,  or 
transaction  from  section  2(a)(1)(D)  of  this  title),  if 
the  Commission  determines  that  the  exemption 
would  be  consistent  with  the  public  interest. 

"  HOUSE  CONF.  REPORT  NO.  102-978,  199^ 
U.S.C.C.A.N.  3179,  3213  (“4(c)  Conf.  Report”). 


adverse  effect  on  the  ability  of  the 
Commission  or  any  contract  market  or 
derivatives  transaction  execution 
facility  to  discharge  its  regulatory  or 
self-regulatory  responsibilities  under  the 

CEA.^2 

In  the  November  12,  2008  Federal 
Register  release,  the  CFTC  requested 
comment  as  to  whether  this  exemption 
from  the  requirements  of  the  CEA  and 
regulations  thereunder  should  be 
granted  in  the  context  of  these 
transactions.  No  comments  were 
received. 

III.  Findings  and  Conclusions 

After  considering  the  complete  record 
in  this  matter,  the  Commission  has 
determined  that  the  requirements  of 
Section  4(c)  have  been  met.  First,  the 
exemption  is  consistent  with  the  public 
interest  and  with  the  purposes  of  the 
CEA,  including  “promot[ing] 
responsible  innovation  and  fair 
competition  among  boards  of  trade, 
other  markets  and  market 
participants.”  It  appears  consistent 
with  these  and  the  other  purposes  of  the 
CEA,  with  the  public  interest,  with  the 
CFTC-SEC  Memorandum  of 
Understanding  of  March  11,  2008,  and 
with  the  addendum  thereto,  for  the 
mode  of  trading  and  clearing  the 
Options  and  Security  Futures  on  Gold 
and  Silver  Products  to  be  determined  by 
competitive  market  forces. 

Second,  Options  and  Security  Futures 
on  Gold  and  Silver  Products  will  be 
entered  into  solely  between  appropriate 
persons.  Section  4(c)(3)  includes  within 
the  term  “appropriate  persons”  a 
number  of  specified  categories  of 
persons,  and  also  in  subparagraph  (K) 
thereof  “such  other  persons  that  the 
Commission  determines  to  be 
appropriate  in  light  of  *  *  *  the 
applicability  of  appropriate  regulatory 
protections.”  National  securities 
exchanges  and  OCC,  as  well  as  their 


Section  4(c)(2)  of  the  CEA,  7  U.S.C.  6(c)(2), 
provides  in  full  that: 

The  Commission  shall  not  grant  any  exemption 
under  paragraph  (1)  from  any  of  the  requirements 
of  subsection  (a)  of  this  section  unless  the 
Commission  determines  that — 

(A)  the  requirement  should  not  be  applied  to  the 
agreement,  contract,  or  transaction  for  which  the 
exemption  is  sought  and  that  the  exemption  would 
be  consistent  with  the  public  interest  and  the 
purposes  of  this  Act;  and 

(B)  the  agreement,  contract,  or  transaction — 

(i)  will  be  entered  into  solely  between  appropriate 
persons;  and 

(ii)  will  not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any  contract  marltet  or 
derivatives  transaction  execution  facility  to 
discharge  its  regulatory  or  self-regulatory  duties 
under  this  Act. 

«  CEA  §  3(b).  7  U.S.C.  5(b).  See  also  CEA 
§  4(c)(1),  7  U.S.C.  6(c)(1)  (purpose  of  exemptions  is 
“to  promote  responsible  economic  or  hnancial 
innovation  and  fair  competition."). 


members  who  will  intermediate  Options 
on  Gold  and  Silver  Products,  are  subject 
to  extensive  and  detailed  regulation  by 
the  SEC  under  the  ‘34  Act.  Similarly, 
DCMs  and  OCC,  as  well  as  their 
members  who  will  intermediate 
Security  Futures  on  Gold  and  Silver 
Products,  are  subject  to  regulation  by 
the  SEC  and  CFTC.  Given  that  the 
Options  and  Security  Futures  on  Gold 
and  Silver  Products  will  be  traded  on 
national  securities  exchanges  (as  to 
Options)  and  DCMs  (as  to  Security 
Futures),  the  regulatory  protections 
available  under  securities  laws  and  the 
applicable  regulations  governing 
security  futures,  and  the  goal  of 
promoting  fair  competition,  the  Options 
and  Security  Futures  on  Gold  and  Silver 
Products  will  be  traded  by  appropriate 
persons. 

Third,  the  exemption  would  not  have 
a  material  adverse  effect  on  the  ability 
of  the  Commission  or  any  DCM  to  carry 
out  its  regulatory  responsibilities  under 
the  CEA.  There  is  no  reason  to  believe 
that  granting  an  exemption  here  would 
interfere  with  the  Commission’s  or  a 
DCM’s  ability  to  oversee  the  trading  of 
similar  products  or  otherwise  carry  out 
its  duties. 

Therefore,  upon  due  consideration, 
pursuant  to  its  authority  under  Section  , 
4(c)  of  the  CEA,  the  Commission  hereby 
issues  this  Order  and  exempts  the 
trading  of  Options  on  Gold  and  Silver 
Products  on  national  securities 
exchanges  and  the  trading  of  Security 
Futures  on  Gold  and  Silver  Products  on 
DCMs  registered  with  the  SEC  as  limited 
purpose  national  securities  exchanges, 
and  the  clearing  of  both  the  Options  and 
Security  Futures  through  the  OCC  in  its 
capacity  as  a  registere^securities 
clearing  agency,  from  the  provisions  of 
the  CEA  and  the  regulations  thereunder, 
to  the  extent  neces.sary  to  permit  the 
Options  and  Security  Futures  to  be  so 
traded  and  cleared. 

This  Order  is  subject  to  termination  or 
revision,  on  a  prospective  basis,  if  the 
Commission  determines  upon  further 
information  that  this  exemption  is  not 
consistent  with  the  public  interest.  If  the 
Commission  believes  such  exemption 
becomes  detrimental  to  the  public 
interest,  the  Commission  may  revoke 
this  Order  on  its  own  motion. 

IV.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(“PRA”)  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 


«44  U.S.C.  3507(d). 
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sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  The 
exemptive  order  will  not  require  a  new 
collection  of  information  from  any  ‘ 
entities  that  would  be  subject  to  the 
proposed  order. 

B.  Cost-Benefit  Analysis 

Section  15(a)  of  the  CEA,^®  as 
amended  by  Section  119  of  the 
Commodity  Futures  Modernization  Act 
of  2000,^®  requires  the  Commission  to 
consider  the  costs  and  benefits  of  its 
action  before  issuing  an  order  under  the 
CEA.  By  its  terms.  Section  15(a)  as 
amended  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  an  order  or  to  determine 
whether  the  benefits  of  the  order 
outweigh  its  costs.  Rather,  Section  15(a) 
simply  reqinres  the  Commission  to 
“consider  the  costs  and  benefits”  of  its 
action. 

Section  15(a)  of  the  CEA  further 
specifies  that  costs  and  benefits  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  Protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets; 
price  discovery;  sound  risk  management 
practices;  and  other  public  interest 
considerations.  Accordingly,  the 
Commission  could  in  its  discretion  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  and  could  in  its 
discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
order  was  necessary  or  appropriate  to’ 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
CEA. 

The  Commission  has  considered  the 
costs  and  benefit.Tt)f  the  order  in  light 
of  the  specific  provisions  of  Section 
15(a)  of  the  CEA,  as  follows: 

1.  Protection  of  market  participants 
and  the  public.  National  securities 
exchanges,  DCMs,  OCC  and  their 
members  who  would  intermediate  the 
above-described  Options  and  Security 
Futures  on  Gold  and  Silver  Products  are 
subject  to  extensive  regulatory 
oversight. 

2.  Efficiency,  competition,  and 
financial  integrity.  The  exemptive  order 
appears  likely  to  enhance  market 
efficiency  and  competition  since  it 
could  encourage  potential  trading  of 
Options  and  Security  Futures  on  Gold 
and  Silver  Products  through  modes 
other  than  those  normally  applicable  to 
designated  contract  markets  or 
derivatives  transaction  execution 
facilities.  Financial  integrity  will  not  be 


’5  7  U.S.C.  19(a). 
'«7  U.S.C.  19(a). 


affected  since  the  Options  and  Security 
Futures  on  Gold  and  Silver  Products 
will  be  cleared  by  OCC,  a  DCO  and  SEC- 
registered  clearing  agency,  and 
intermediated  by  SEC-registered  broker- 
dealers. 

3.  Price  discovery.  Price  discovery 
may  be  enhanced  through  market 
competition. 

4.  Sound  risk  management  practices. 
The  Options  and  Security  Futures  on 
Gold  and  Silver  Products  will  be  subject 
to  OCC’s  current  risk-management 
practices  including  its  margining 
system. 

5.  Other  public  interest 
considerations.  Tbe  exemptive  order 
appears  likely  to  encourage 
development  of  derivative  products 
through  market  competition  without 
unnecessary  regulatory  burden. 

The  Commission  requested  comment 
on  its  application  of  these  factors  in  the 
proposing  release.  No  comments  were 
received. 

After  considering  these  factors,  the 
Clommission  has  determined  to  issue 
this  order. 

***** 

Issued  in  Washington,  DC,  on  December  3, 
2008  by  the  Commission. 

David  A.  Stawick, 

Secretary' of  the  Copimission. 

Commissioner  Michael  V.  Dunn 

Signing  Statement 

CFTC  Recommendations  in  Connection 
With  iShares®’  Silver  Trust  Shares  and 
iShares®  COMEX  Gold  Trust  Shares 

According  to  the  CFTC/SEC 
Memorandum  of  Understanding  (MOU), 
each  of  our  agencies  “recognizes  that 
enhanced  coordination  and  cooperation 
concerning  issues  of  common  regulatory 
interest  is  necessary  in  order  to  foster 
market  innovation  and  fair  competition 
and  to  promote  efficiency  in  regulatory 
oversight.”  The  CFTC/SEC  MOU  further 
states  that  “the  agencies  can  facilitate 
the  introduction  of  novel  derivative 
products  to  market  users  and  investors.” 
While  the  CFTC  and  SEC  may  be 
adhering  to  the  words  of  their  MOU,  I 
am  not  certain  that  we  are  following  the 
spirit  of  this  document.  I  fear  that  it  is 
no  easier  today  for  novel  products  to  get 
to  market  than  it  was  pre-MOU.  1  also 
fear  that  if  this  lack  of  cooperation  and 
coordination  continues,  given  today’s 
financial  environment,  both  agencies 
will  be  doing  a  disservice  to  the  markets 
we  regulate  and  the  investors  we  seek  to 
protect.  I  believe  that  in  order  to  foster 
true  cooperation  between  the  CFTC  and 
SEC,  we  must  hold  joint  public 
meetings  so  that  each  agency’s 
Chairmen  and  Commissioners  set  a  tone 


of  cooperation  for  their  staffs,  and  can 
be  held  accountable  to  those  they  serve 
if  their  coordination  and  cooperation 
does  not  foster  the  market  innovation  or 
efficiency  the  public  demands. 

Pending  before  the  Commission  are 
requests  by  the  Options  Clearing 
Corporation  (“OCC”)  for  approval  of 
OCC  rules  allowing  them  to  clear 
iShares®  Silver  Trust  Shares  and 
iShares®  Comex  Gold  Trust  Shares,  and 
an  order  pursuant  to  Section  4(c)  of  the 
Commodity  Exchange  Act  (CEA) 
exempting  the  trading  and  clearing  of 
the  iShares  Option  and  Futures 
Contracts  as  options  on  securities  and 
security  futures. 

The  propriety  of  treating  the  iShares 
Option  and  Futures  Contracts  as  options 
on  securities  and  security  futures 
depends  on  the  status  of  the  underlying 
iShares  contracts  as  securities.  While  I 
have  questions  about  the  status  of  the 
underlying  iShares  contracts  as 
securities,  see  SEC  v.  W.f.  Howey  Co., 
328  U.S.  293  (1946),  I  believe  innovative 
products,  in  a  regulated  environment, 
should  be  brought  to  market  in  a  timely 
fashion.  If,  absent  the  4(c)  exemptive 
order,  the  OCC  rules  are  permitted  to  be 
deemed  approved,  an  inference  might 
be  drawn  concerning  the  status  of  the 
iShares  Option  and  Futures  Contracts  as 
securities.  Accordingly,  I  am  voting  to 
approve  the  4(c)  exemptive  order  and, 
based  on  the  Commission’s  approval  of 
that  order,  to  approve  the  OCC  rules. 
While  I  vote  to  approve  the  exemptive 
order  and  OCC  rules,  it  is  my  hope  that 
in  the  future,  greater  cooperation 
between  our  agencies  will  facilitate  the 
introduction  of  similar  innovative 
products  regardless  of  who  develops 
them. 

Dissenting  in  Part  and  Concurring  in 
Part  to  Exemptive  Order  Exempting  the 
Trading  and  Clearing  of  Certain 
Products  Related  to  iShares  COMEX 
Gold  Trust  Shares  and  iShares  Silver 
Trust  Shares  and  Approval  of  Request 
for  Approval  of  Rules 

As  I  have  noted  previously  in  a 
similar  context,  I  applaud  efforts  to 
enhance  cooperation  and  coordination 
in  approving  innovative  and  novel 
products,  and  it  is  my  hope  and 
expectation  that  such  efforts  will 
improve  in  the  near  future.  I  dis.sent, 
however,  from  the  Commission’s 
issuance  of  the  above-referenced  order, 
because — as  1  have  stated  before — 1 
believe  tbe  Commission’s  issuance  of 
such  an  order  should  be  predicated 
upon  assurance  that  the  SEC  will 
similarly  exercise  its  hroad  statutory 
exemptive  authorities  under  the 
securities  laws  to  permit  futures 
exchanges  to  trade  products  that  are 
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economically  equivalent  to  those  that 
are  or  may  he  approved  for  trading  on 
national  securities  exchanges,  and  to 
allow  derivatives  clearing  organizations 
to  clear  such  products.  My  objective 
here  is  not  to  impair  or  impede  the 
trading  of  such  cross-jurisdictional 
products;  rather,  my  concern  is  solely  to 
ensure  that  futures  markets  are  not  in 
any  way  competitively  disadvantaged.  I 
dissent  once  again,  as  I  have  in  the  past, 
because  I  do  not  believe  that  we  have  up 
to  this  point  reached  the  level  of 
coordination  and  cooperation  between 
our  agencies  that  provides  the  assurance 
of  such  reciprocity.  I  look  forward  to 
working  with  colleagues  at  the  SEC  on 
such  collaborative  efforts  promptly  to 
achieve  these  goals.  Given  the  issuance 
of  the  order,  however,  I  concur  in  the 
approval  of  the  request  for  approval  of 
rules. 

Bart  Chilton, 

Commissioner,  Commodity  Futures  Trading 
Commission. 

[FR  Doc.  E8-31110  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2008-OS-0163] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY;  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  Add  a  System  of 
Records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  propo.sed  action  would  be 
effective  without  further  notice  on 
January  29,  2009  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Chief, 
OSD/JS  Privacy  Office,  Freedom  of 
Information  Directorate,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cipdy  Allard  at  (703)  588-6830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 


submitted  on  December  17,  2008,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  ‘Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals’,  dated  Februarv  8,  1996 
(February  20, 1996,  61  FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHRA  06 

SYSTEM  NAME; 

National  Security  Education  Program 
Records. 

SYSTEM  LOCATION: 

National  Security  Education  Program, 
1101  Wilson  Blvd.,  Suite  1210, 
Arlington,  VA  22209-2248. 

Institute  of  International  Education, 
1400  K  Street,  6th  floor,  Washington,  DC 
20005. 

Trident  Systems,  Inc.,  10201  Fairfax 
Blvd.,  Suite  300,  Fairfax,  VA  22030. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  apply  for  the 
following  scholarships  or  fellowships: 
David  L.  Boren  Scholarships,  English  for 
Heritage  Language  Speakers 
Scholarships,  David  L.  Boren 
Fellowships,  and  Flagship  Fellowships. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  collected  on  the  online 
application  and  an  award  recipient 
includes  not  limited  to:  Title;  full  name; 
current  address,  city,  state,  and  zip 
code;  permanent  address,  city,  state; 
Social  Security  Number  (SSN);  current 
telephone  number  and  permanent 
telephone  number;  e-mail  address; 
voting  district;  date  of  birth;  country  Or 
state  of  birth;  naturalization 
information;  educational  information; 
region,  country,  and  language  to  be 
studied  under  award;  other  languages 
spoken;  proficiency  in  language  studied 
at  time  of  award;  overseas  experience; 
relevant  activities;  honors  and  awards; 
government  agencies  of  interest; 
proposed  study  abroad  program 
information  and  budget;  other 
scholarship  funding  information; 
gender;  ethnicity;  employer  name  and 
employer  address;  supervisor  name, 
title,  and  telephone  number;  position 
title;  employment  dates  and  hours; 
language  used  in  position;  security 
clearance  held  for  position;  award  type; 
date  of  award  completion;  graduation 
date;  length  of  service  requirement;  date 


of  availability  for  work;  information  on 
veteran’s  preference.  Federal 
employment  history,  and  preferences 
with  regard  to  being  contacted  by 
intelligence  agencies;  degree 
information;  foreign  language 
information;  job  history;  overseas 
experience;  other  information  e.g., 
special  recognitions  or  memberships; 
special  skills  and  qualifications; 
fieldwork  or  volunteer  experience. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

50  U.S.C.  1901  et.  seq.,  as  amended: 
Pub.  L.  102-183,  David  L.  Boren 
National  Security  Education  Act  of 
1991;  DoDD  1025.6,  National  Security 
Education  Program;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  provide  Americans  with  the 
resources  and  encouragement  needed  to 
acquire  skills  and  experiences  in  areas 
of  the  world  critical  to  the  future 
security  of  nations  in  exchange  for  a 
commitment  to  seek  work  in  the  federal 
government.  This  will  enable  the 
National  Security  Education  Program  to 
select  qualified  applicants  to  be 
awarded  National  Security  Education 
Program  scholarships  and  fellowships. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  authorized  federal  hiring  officials 
to  facilitate  the  recruiting  of  National 
Security  Education  Program  award 
recipients  into  federal  service  for  the 
purpose  of  fulfilling  National  Security 
Education  Program’s  mission. 

To  the  Boren  Forum,  the  non-profit 
National  Security  Education  Program 
alumni  organization  to  confirm  the 
name,  award  year  and  type  of  award  of 
National  Security  Education  Program 
award  recipients. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  ‘consumer  reporting  agencies’ 
as  defined  in  the  Fair  Credit  Reporting 
Act  (14  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government,  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
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making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

The  DoD  “Blanket  Routine  Uses” 
apply  to  this  system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievability: 

Individual’s  name  and  Social  Security 
Number  (SSN). 

safeguards: 

Paper  and  electronic  media 
containing  information  is  restricted  to 
those  who  require  the  data  in  the 
performance  of  their  official  duties. 
Access  to  information  is  further 
restricted  by  the  use  of  passwords  that 
are  changed  periodically.  Physical  entry 
is  restricted  by  the  use  of  locks,  guards, 
and  administrative  procedures.  Contract 
officers  are  required  to  incorporate  all 
appropriate  Privacy  Act  clauses  and 
contractor  personnel  are  required  to  sign 
non-disclosure  documents  bolding  them 
to  all  provisions  of  the  Privacy  Act. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  the 
National  Archives  and  Records 
Administration  approves  retention  and 
disposal  schedule,  records  will  be 
treated  as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  National  Security 
Education  Program,  1101  Wilson  Blvd., 
Suite  1210,  Arlington,  VA  22209-2248. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
National  Security  Education  Office, 

1101  Wilson  Blvd.,  Suite  1210, 
Arlington,  VA  22209-2248. 

Requests  should  contain  the  name 
and  number  of  this  system  of  records 
notice,  individual’s  name,  address, 
award  year  and  type.  Social  Security 
Number  (SSN),  and  must  be  signed. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  OSD/JS  FOIA  Requester 
Service  Center,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 

Requests  should  contain  the  name 
and  number  of  this  system  of  records 
notice,  individual’s  name,  address, 
award  year  and  type.  Social  Security 
Number  (SSN)  and  must  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  DD  Form  2752,  National 
Security  Education  Program  Service 
Agreement  For  Scholarship  and 
Fellowship  Awards  and  DD  Form  2753, 
National  Security  Education  Program 
Service  Agreement  Report  (SAR)  for 
Scholarship  and  Fellowship. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30875  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

[Docket  ID  DOD-2008-OS-0166] 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DoD. 

ACTION:  Notice  to  Add  a  New  System  of 
Records. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  (DFAS)  is  proposing 
to  add  a  system  of  records  notice  to  its  ’ 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended. 

DATES:  This  Action  will  be  effective 
without  further  notice  on  January  29, 
2009  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
FOIA/PA  Program  Manager,  Corporate 
Communications  and  Legislative 
Liaison,  Defense  Finance  and 
Accounting  Service,  8899  E.  56th  St., 
Indianapolis,  IN  46249-0150. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Krabbenhoft  at  (303)  589-3510. 


SUPPLEMENTARY  INFORMATION:  The 

Defense  Finance  and  Accounting 
Service  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2008,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Homeland  Security  and  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  ‘Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
December  12,  2000,  65  FR  239. 

Dated:  December  22,  2008. 

■Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T7300b 

SYSTEM  NAME: 

Voucher  Attachment  System  Records. 

SYSTEM  LOCATION: 

Document  Automation  and 
Production  Services  (DAPS),  5450 
Carlisle  Pike,  Building  410, 
Mechanicsburg,  PA  17050-2411  and 
DAPS,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23237-4480. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty.  Reserve  and  National 
Guard,  Army,  Navy,  Air  Force,  and 
Marine  Corps  military  members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
military  pay  disbursement  and 
collection  voucher  data,  voucher  control 
logs,  voucher  numbers,  deposit  funds 
data  and  end-of-day  reports  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  31  U.S.C.  3325,  3511,  3512, 
and  3513,  Department  of  Defense 
Financial  Management  Regulation 
(DoDFMR)  7000. 14-R  Vol.  5  and  E.O. 
9397(SSN). 

PURPOSE(S): 

To  store  scanned  supporting 
documentation  or  attachments  to  be 
used  with  the  disbursement  vouchers  to 
make  payments.  The  supporting 
documentation  or  attachments  are 
required  to  validate  and  support  the 
actual  disbursement,  and  without  this 
documentation,  a  disbursement  cannot 
be  made.  The  VAS  system  will  be  linked 
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directly  to  the  Voucher  Processing 
System  (VPS),  and  this  will  allow  for 
the  processing  of  the  disbursement  in 
the  Voucher  Processing  System  (VPS). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  purs;iant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  storage 
media. 

retrievability: 

Name  and  Social  Security  Number. 

■  safeguards: 

Records  are  stored  in  an  office 
building  protected  by  guards,  controlled 
screening,  use  of  visitor  registers, 
electronic  access,  and/or  locks.  Access 
to  records  is  limited  to  individuals  who 
are  properly  screened  and  cleared  on  a 
need  to  know  basis  in  the  performance 
of  their  duties.  Passwords  and  digital 
signatures  are  used  to  control  access  to 
the  system  data,  and  procedures  are  in 
place  to  deter  and  detect  browsing  and 
unauthorized  access.  Physical  and 
electronic  access  are  limited  to  persons 
responsible  for  servicing  and  authorized 
to  use  the  system. 

RETENTION  AND  DISPOSAL: 

Hard  copy  records  are  cut  off  at  the 
end  of  the  month  that  they  are  scanned, 
and  destroyed  180  days  after  scanning. 
The  electronic  data  is  cut  off  after  the 
end  of  the  month  and  destroyed  6  years 
and  3  months  after  cutoff.  Records  are 
destroyed  by  degaussing,  burning,  and 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Voucher  Attachment  System  (VAS) 
Program  Manager,  Defense  Finance  and 
Accounting  Service,  Information  and 
Technology  Services,  1931  S.  Bell 
Street,  Arlington,  VA  22240-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  inforrnation  about  them  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Defense 
Finance  and  Accounting  Service, 


Freedom  of  Information/Privacy  Act 
Program  Manager,  Corporate 
Communications  and  Legislative 
Liaison,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-0150. 

Individuals  should  furnish  full  name. 
Social  Security  Number,.cuiTent 
address,  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them  contained  in 
this  system  should  address  written 
inquiries  to  Defense  Finance  and 
Accounting  Service,  Freedom  of 
Information/Privacy  Act  Program 
Manager,  Corporate  Communications 
and  Legislative  Liaison,  8899  E.  56th 
Street,  Indianapolis,  IN  46249—0150. 

Individuals  should  furnish  full  name. 
Social  Security  Number,  current 
address,  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  Defense  Finance  and  Accounting 
Service,  Freedom  of  Information/ 
Privacy  Act  Program  Manager, 

Corporate  Communications  and 
Legislative  Liaison,  8899  E.  56th  Street, 
Indianapolis,  IN  46249—0150. 

RECORD  SOURCE  CATEGORIES: 

The  individual  concerned  and  the 
Army,  Navy,  Air  Force,  and  Marine 
Corps. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30882  Filed  12-29-08;  8:45  am) 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0055] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records  Notice. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  actions  will  be  effective  on 
January  29,  2009  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  17,  2008,  to  the 
House  Committee  on  Government  on 
Oversight  and  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F048  AFRC  A 

SYSTEM  NAME: 

Reserve  Component  Periodic  Health 
Assessment  (RCPHA)  Records. 

SYSTEM  LOCATION: 

HQ  Air  Force  Reserve  Command,  HQ 
AFRC/SGSI,  Air  Force  Reserve 
Command,  155  Richard  Ray  Blvd.,  Bldg 
210,  Warner  Robins,  GA  31098-1601. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Air  Force  Ready 
Reserve  Components. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name.  Social  Security 
Number  (SSN),  address,  phone  number, 
date  of  birth,  age,  e-mail  address,  and  to 
include  medical  history. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Sections  10206,  Members: 
physical  examinations;  and  DoDD 
1200.7,  Screening  the  Ready  Reserve; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

Ensure  screening,  at  least  annually,  of 
all  Reserve  Component  Ready  Reservi.sts 
for  their  immediate  availability  for 
active  duty  and  to  ensure  capability  to 
deploy  or  to  meet  the  mission 
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requirement.  This  is  a  web  based  system 
of  recOTds  for  improving  these 
procedures.  Medical  units  will  be  able" 
to  download  the  Reserve  Component 
Health  Risk  Assessment  form/certificate 
directly  from  the  Web  site  which  will 
reduce  the  number  of  visits  reserve 
individuals  need  to  make  to  medical 
units  during  their  training  days. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act  of  1974,  these 
records  or  information  contained 
therein  may  specifically  be  disclosed 
outside  the  Department  of  Defense  as  a 
routine  use  pursuant  to  5  U.S.C.  552a{3). 

The  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  the  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
DoD  6025. 18-R,  “DoD  Health  Information 
Privacy  Regulation”  issued  pursuant  to  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

STORAGE: 

Electronic  storage  media. 

retrievability: 

Individual’s  name  and  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  medical 
person(s)  responsible  for  the  medical 
processing.  All  person(s)  are  properly 
screened  and  cleared  for  need-to-know. 
Records  are  protected  by  standard  Air 
Force  access  authentication  procedures 
and  by  network  system  security 
software. 

RETENTION  AND  DISPOSAL: 

Data  stored  digitally  within  the 
system  is  retained  only  for  the  period 
required  to  satisfy  recurring  processing 
requirements  and/or  historical 
requirements. 

ELECTRONIC  COPIES  CREATED  USING  ELECTRONIC 
MAIL  AND  WORD  PROCESSING: 

Destroy  paper  after  recordkeeping 
copy  has  been  created  and  filed  or  when 
no  longer  needed  for  revision, 
dissemination,  or  reference,  whichever 
is  later. 


ELECTRONIC  SYSTEMS  THAT  REPLACE 
TEMPORARY  HARD  COPY  RECORDS; 

Destroy  on  expiration  of  the  retention 
period  previously  approved  for  the 
corresponding  hard  copy  records. 

ELECTRONIC  SYSTEMS  THAT  SUPPLEMENT 
TEMPORARY  HARD  COPY  RECORDS  WHERE  THE 
HARD  COPY  RECORDS  ARE  RETAINED  TO  MEET 
RECORDKEEPING  REQUIREMENTS: 

Destroy  when  the  agency  determines 
that  the  electronic  records  are 
superseded,  obsolete,  or  no  longer 
needed  for  administrative,  legal,  audit, 
or  other  operational  purposes.  Method 
of  destruction  is  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Air  Force,  Chief, 
Medical  Information  Systems,  HQ 
AFRC/SGSI,  Air  Force  Reserve 
Command,  155  Richard  Ray  Blvd.,  Bldg 
210,  Warner  Robins,  GA  31088-1601. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  Department 
of  the  Air  Force,  Chief,  Medical 
Information  Systems,  HQ  AFRC/SGSI, 
Air  Force  Reserve  Command,  155 
Richard  Ray  Blvd.,  Bldg  210,  Warner 
Robins,  GA  31088-1601. 

Written  request  will  contain 
individual’s  name  and  Social  Security 
Number  (SSN). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  Department  of  the 
Air  Force,  Chief,  Medical  Information 
Systems,  HQ  AFRC/SGSI,  Air  Force 
Reserve  Command,  155  Richard  Ray 
Blvd.,  Bldg  210,  Warner  Robins,  GA 
31088-1601. 

Written  request  will  contain 
individual’s  name  and  Social  Security 
Number  (SSN). 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-132;  32  GFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  supervisors.  Air  Force 
reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30864  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0052] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  alter  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  29,  2009  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  17,  2008  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F051  AFJA  C 

SYSTEM  NAME; 

Judge  Advocate  Personnel  Records 
(May  9.  2003,  68  FR  24949). 

changes: 

***** 
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Delete  entry  and  replace  with  “The 
Judge  Advocate  General,  Headquarters 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

At  Headquarters  of  major  command 
legal  offices,  subordinate  legal  offices, 
and  field  support  centers.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force’s  compilation 
of  systems  of  records  notices.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  “All  Air 
Force  active  duty  and  reserve/Guard 
Judge  Advocates  and  paralegals;  Air 
Force  Judge  Advocate  General  Corps 
civilian  attorneys  and  other  civilian 
personnel,  including  Air  National  Guard 
personnel;  applicants  to  include  the 
Funded  Legal  Education  Program  and 
Excess  Leave  Program.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Individual’s  name.  Social  Security 
Number  (SSNJ,  date  of  birth, 
professional  and  personal  information 
related  to  the  employment  of  the 
categories  of  individuals  covered  by  this 
system,  including  educational 
background  information;  certificates  of 
admission  to  the  bar;  career  objective 
statements;  active  duty  and 
reassignment  orders;  correspondence 
relating  to  the  individual;  Air  Force 
Personnel  Center  data;  official  and 
personal  locator  information; 
professional  development  information; 
education  and  training  records; 
continuation  pay  records;  award 
nomination  packages;  classification/on- 
the-job  training  actions;  Headquarters 
USAF’  active  duty  and  attachment 
orders;  authorizations  for  inactive  duty 
training;  civilian  personal  qualifications 
statement;  notification  of  personnel 
actions;  statements  of  good  standing 
before  the  bar;  transcripts  of  law  school 
records;  statement  of  availability  for  Air 
Force  civilian  attorney  vacancies; 
records  from  the  Ad  Hoc  Selection 
Committee  and  the  Air  Force  Civilian 
Attorney  Qualifying  Committee;  Judge 
Advocate  interview;  letters  of 
acceptance  from  law  schools; 
application  and  agreement;  Law  School 
Data  Assembly  Service  (LSDAS)  report; 
transcripts  of  all  undergraduate  and 
graduate  education,  letters  of 
recommendation,  information  related  to 
attorney  bar  due  reimbursement 
requests,  and  information  for 
assignments,  certifications,  and  any 
other  personnel  actions.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 


Powers  and  duties;  10  U.S.C.  8037, 

Judge  Advocate  General,  Deputy  Judge 
Advocate  General:  Appointment  and 
duties;  Air  Force  Instruction  51-802; 

Air  Force  Instruction  36-2110, 
Assignments;  and  E.O.  9397  (SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with 
“Records  are  used  by  authorized 
personnel  in  the  performance  of  their 
duties  to  determine  accessions, 
assignments,  attachments,  deployments, 
education  and  training,  continuation 
pay,  awards,  certifications,  areas  of  legal 
practice  specialties,  attorney  bar  dues 
reimbursements,  selection  of  civilian 
attorney  and  other  civilian  personnel 
positions,  appointment  to  vacancies, 
promotions,  evaluation,  and 
performance  issues  and  reports,  and  any 
other  necessary  personnel  actions. 
Funded  Legal  Education  and  Excess 
Leave  Program  records  are  used  by 
authorized  personnel  in  the 
performance  of  their  duties  in 
monitoring,  evaluating,  and  selecting 
the  qualified  applicants  for  these 
programs  and  other  programs  as 
necessary.” 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  entry  “To  federal  and  state 
agencies  or  bar  associations  charged 
with  licensing  and  authorizing  attorneys 
to  practice  law,  and  to  various  courts 
authorizing  attorneys  to  practice  before 
said  courts. 

To  government  and  private  employers 
tor  authorized  background  checks. 

The  DoD  ‘Blanket  Routine  Lises’ 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  systems  of 
records  notices  apply  to  this  .system.” 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Delete  entry  and  replace  with  “Paper 
records  in  file  folders  and  on  electronic 
storage  media.” 

retrievability: 

Delete  entry  and  replace  with 
“Individual’s  name  or  Social  Security 
Number  (SSN).” 

SAFEGUARDS: 

Delete  entry  and  replace  with 
“Records  are  accessed  by  person(s) 
responsible  for  .servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  an;l  cleared  for 
need-to-know.  Records  are  stored  in 


locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

Computers  must  be  accessed  with  a 
password.” 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  “Office 
of  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420.” 

***** 

F051  AFJA  C 
SYSTEM  name: 

Judge  Advocate  Personnel  Records. 

SYSTEM  location: 

The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

At  Headquarters  of  major  command 
legal  offices,  subordinate  legal  offices, 
and  field  support  centers.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  active  duty  and  reserve/ 
Guard  Judge  Advocates  and  paralegals; 
Air  Force  Judge  Advocate  General  Corps 
civilian  attorneys  and  other  civilian 
personnel,  including  Air  National  Guard 
personnel;  applicants  to  include  for  the 
Funded  Legal  Education  Program  and 
Excess  Leave  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name.  Social  Security 
Number  (SSN),  dajte  of  birth, 
professional  and  personal  information 
related  to  the  employment  of  the 
categories  of  individuals  covered  by  this 
system,  including  educational 
background  information:  certificates  of 
admission  to  the  bar;  career  objective 
statements;  active  duty  and 
reassignment  orders;  correspondence 
relating  to  the  individual:  Air  Force 
Personnel  Center  data;  official  and 
personal  locator  information: 
professional  development  information: 
education  and  training  records: 
continuation  pay  records;  award 
nomination  packages:  classification/on- 
the-job  training  actions;  Headquarters 
USAF  active  duty  and  attachment 
orders;  authorizations  ff)r  inactive  duty 
training;  civilian  personal  qualifications 
statement:  notification  of  personnel 
actions:  .statements  of  good  standing 
before  the  bar;  transcripts  of  law  school 
records;  statement  of  availability  for  Air 
Force  civilian  attorney  vacancies: 
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records  from  the  Ad  Hoc  Selection 
Committee  and  the  Air  Force  Civilian 
Attorney  Qualifying  Committee;  Judge 
Advocate  interview;  letters  of 
acceptance  from  law  schools; 
application  and  agreement;  Law  School 
Data  Assembly  Service  (LSDAS)  report; 
transcripts  of  all  undergraduate  and 
graduate  education,  letters  of 
recommendation,  information  related  to 
attorney  bar  due  reimbursement 
requests,  and  information  for 
assignments,  certifications,  and  any 
other  personnel  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  10  U.S.C. 
8037,  Judge  Advocate  General,  Deputy 
Judge  Advocate  General:  Appointment 
and  duties;  Air  Force  Instruction  51- 
802;  Air  Force  Instruction  36-2110, 
Assignments;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Records  are  used  by  authorized 
personnel  in  the  performance  of  their 
duties  to  determine  accessions,  • 
assignments,  attachments,  deployments, 
education  and  training,  continuation 
pay,  awards,  certifications,  areas  of  legal 
practice  specialties,  attorney  bar  dues 
reimbursements,  selection  of  civilian 
attorney  and  other  civilian  personnel 
positions,  appointment  to  vacancies, 
promotions,  evaluation,  and 
performance  issues  and  reports,  and  any 
other  necessary  personnel  actions. 
Funded  Legal  Education  and  Excess 
Leave  Program  records  are  used  by 
authorized  personnel  in  the 
performance  of  their  duties  in 
monitoring,  evaluating,  and  selecting 
the  qualified  applicants  for  these 
programs  and  other  programs  as 
necessary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5  * 
U.S.C.  552a(b)(3)  as  follows: 

To  federal  and  state  agencies  or  bar 
associations  charged  with  licensing  and 
authorizing  attorneys  to  practice  law 
and  to  various  courts  authorizing 
attorneys  to  practice  before  said  courts. 

To  government  and  private  employers 
for  authorized  background  checks. 

The  DoD  ‘Blanket  Routine  Uses’ 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  systems  of 
records  notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

RETRIEVABILITY: 

Individual’s  name  or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software.  Records 
are  accessed  by  person(s)  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties  and 
by  authorized  personnel  who  are 
properly  screened  and  cleared  for  need- 
to-know.  Records  are  stored  in  locked 
rooms  and  cabinets.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.  Computers 
must  be  accessed  with  a  Common 
Access  Card  (CAC)  log-on/ 
authentication  and  password. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  office  files  for 
one  year  after  the  individual  terminates 
service,  or  until  no  longer  needed  for 
reference,  then  disposed  of;  or  otherwise 
retained  until  no  longer  needed  for 
reference.  Paper  records  are  disposed  of 
by  tearing  into  pieces,  shredding, 
pulping,  or  burning.  Computer  records 
are  destroyed  by  deleting,  erasing, 
degaussing,  or  by  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  The  Judge 
Advocate  General,  Headquarters  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

Written  requests  should  contain  the 
individual’s  full  name,  date  of  birth, 
current  address,  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 


1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

Written  requests  should  contain  the 
individual’s  full  name,  date  of  birth, 
current  address,  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  directly  from 
the  individual  or  from  previous 
employers,  educational  institutions, 
automated  system  interfaces,  state  and 
local  governments,  state  bar 
associations,  and  from  military 
personnel  centers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30865  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
[Docket  ID  USAF-2008-0051] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DOD. 

ACTION:  Notice  to  Add  a  System  of 
Records. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  te  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  proposed  action  will  be 
effective  on  January  29,  2009  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


79839 


Privacy  Act,  were  submitted  on 
December  17,  2008,  to  the  House 
Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  1 
to  OMB  Circular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996  (Februarv  20,  1996,  61 
FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  AFRC  A 

SYSTEM  NAME; 

Air  Force  Inactive  Duty  Training 
Records. 

SYSTEM  location: 

Department  of  the  Air  P'orce,  HQ 
AFRC/FMXS,  155  Richard  Ray  Blvd., 
Robins  Air  Force  Base,  GA  31098-1635. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Air  Force  Reserves  Command 
personnel  and  reservists. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Full  name  of  the  individual,  military 
grade.  Social  Security  Number  (SSN), 
Military  Reserve  and  Inactive  Duty 
Training  participation  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Code  8013,  Department  of 
the  Air  Force;  AFRCl  65-601,  Budget 
Programming  and  Financial 
Management;  DoD  5000. 2-R,  Mandatory 
Procedures  for  Major  Defense 
Acquisition  Programs  (MDAPS)  and 
Major  Automated  Information  System 
Acquisition  Programs;  and  E.O.  9397 
(SSN). 

PURPOSE: 

Manages  Inactive  Duty  Training  (IDT) 
periods  such  as  Unit  Training  Assembly 
(UTAs),  Readiness  Management  Period 
(RMPs),  Points  Only  (PNTs),  and 
Funeral  Honor  Duty  (FHDs)  and 
provides  Air  Force  Reserve 
Commanders  on-site  IDT  participation 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act  of  1974,  these 
records  or  information  contained 
therein  may  specifically  be  disclosed 
outside  the  Department  of  Defense  as  a 
routine  use  pursuant  to  5  U.S.C.  552a(3). 


The  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  the  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

RETRIEV  ABILITY: 

By  member’s  Name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Access  is  restricted  by  the  use  of  the 
Common  Access  Card,  user  accounts 
and  user  roles.  The  user  roles  determine 
the  level  of  data  access  received.  The 
transmission  of  data  is  protected  by 
using  Secure  Sockets  Layer  encryption. 

RETENTION  AND  DISPOSAL: 

Data  stored  within  the  system  is 
retained  only  for  the  period  required  to 
satisfy  recurring  processing  requirement 
and  historical  requirements,  then  the 
expired  data  is  deleted  from  the  system 
database. 

SYSTEM  MANAGER  AND  ADDRESS: 

Department  of  the  Air  Force,  HQ 
AFRC/FMXS,  155  Richard  Ray  Blvd., 
Robins  AFB,  GA  31098-1635.' 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
the  Reserve  Command  Unit  Training 
Assembly  Processing  System  contains 
information  on  themselves  should 
submit  written  inquiries  to  HQ  AFRC/ 
FMXS,  155  Richard  Ray  Blvd.,  Robins 
AFB,  GA  31098-1635. 

The  request  should  contain  the  full 
name  of  the  individual,  military  grade. 
Social  Security  Number  (SSN)  and  must 
be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  system 
information  about  themselves  contained 
in  the  Reserve  Gommand  Unit  Training 
Assembly  Processing  System  should 
submit  written  inquiries  to  HQ  AFRG/ 
FMXS,  155  Richard  Ray  Blvd.,  Robins 
AFB,  GA  31098-1635. 

The  request  should  contain  the  full 
name  of  the  individual,  military  grade. 
Social  Security  Number  (SSN)  and  must 
be  signed. 

CONTESTING  RECORD  PROCEDURES; 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
3.3-332;  32  GFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES; 

From  the  individual  and  Air  Reserve 
Order  Writing  System — Reserve. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30866  Filed  12-29-08;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0054] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records  Notice. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.G.  552a),  as  amended. 

DATES:  The  actions  will  be  effective  on 
January  29,  2009  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Ghief 
Information  Officer,  SAF/XGPPI,  1800 
Air  Force  Pentagon,  Washington,  DG 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  17,  2008,  to  the 
House  Committee  on  Government 
Oversight  and  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Gircular  No.  A-130.  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated;  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F065  AFRC  C 

SYSTEM  NAME: 

Air  Reserve  Order  Writing  System — 
Reserves  Records. 
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SYSTEM  location: 

Primary  location:  HQ  Air  Force 
Reser\'e  Command,  HQ  AFRC,  155 
Richard  Ray  Blvd.,  Robins  AFB,  GA 
31098-1635. 

Secondary  locations:  Teksouth 
Corporation,  1420  Northbrook  Drive, 
#220,  Gm-dendale,  AL  35071-3869. 

U.S.  Klarine  Corps,  Tech  Services  Org, 
1500  E.  Bannister  Road,  Kansas  City, 

MO  64197-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Air  Force  Reserve  personnel  and 
AFRC  civilians. 

CATEGORIES  OF  RECORDS  IN  TBE  SYSTEM: 

Individual’s  name.  Social  Security 
Number  (SSN),  military  grade,  and 
personnel,  pay,  and  accounting  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  DoD  5000.2-R,  Mandatory 
Procedures  for  Major  Defense 
Acquisition  Programs  (MDAPS)  and 
Major  Automated  Information  System 
(MAIS)  Acquisition  Programs;  Air  Force 
Policy  Directive  65-6,  Financial 
Management:  Air  Force  Reserve 
Command  Instruction  65-601,  Budget 
Programming  and  Financial 
Management  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  establish  a  mission  critical 
information  system  that  automates  tasks 
and  functions  of  order  writing.  Any 
duty  related  travel  requires  the 
individual  to  travel  “on  orders,”  which 
is  a  detailed  account  of  where  the 
person  is  traveling  to  and  from,  as  well 
as  the  financial  designation  of  what  type 
funds  are  used  to  pay  for  this  type  duty 
travel.  Typically  a  request  is  initiated 
for  a  field  unit  to  fulfill  a  military  duty 
and/or  travel  in  support  of  the  Air 
National  Guard  or  Air  Force  mission 
requirement  and  processed  through  the 
Air  Force  Reserve  Command.  The 
approval  of  the  orders  includes  the 
allocation  of  funds  necessary  to  support 
the  cost  of  the  request.  Cost  items  that 
are  typical  for  orders  are  basic  military 
pay,  per  diem,  subsistence,  housing  and 
travel  expense.  Tracking  the  use  of  the 
funds  and  the  ability  for  reconciliation 
is  an  essential  element. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act  of  1974,  these 
records  or  information  contained 
therein  may  specifically  be  disclosed 
outside  the  Department  of  Defense  as  a 
routine  use  pursuant  to  5  U.S.C.  552a(3). 


The  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  the  systems  of 
records  notices  apply  to  this  system 
manager. 

storage:  . 

Electronic  storage  media. 

retrievability: 

Individual’s  name.  Social  Security 
Number  (SSN),  and/or  order  tracking 
number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  that  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
protected  by  standard  Air  Force  access 
authentication  procedures  and  by 
network  system  security  software. 

RETENTION  AND  DISPOSAL: 

Disposition  is  pending  until  National 
Archives  and  Record  Administration 
approves  proposed  disposition 
schedule,  until  then  treat  as  Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Air  Force,  Director 
of  Financial  Management  Systems 
Application  Branch,  HQ  AFRC/FMXS, 
155  Richard  Ray  Pkwy.,  Robins  AFB, 

GA  31098-1635. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Air 
Force  Reserve  Command  Freedom  of 
Information  Act  (FOIA)  Manager,  HQ 
AFRC/A6IE,  155  Richard  Ray  Blvd., 
Robins  AFB,  GA  31098-1635. 

Written  request  should  contain  the 
individual’s  name,  military  grade, 

Social  Security  Number  (SSN)  and  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  submit  written  requests 
to  the  Air  Force  Reserve  Command 
Freedom  of  Information  Act  (FOIA) 
Manager,  HQ  AFRC/A6IE,  155  Richard 
Ray  Blvd.,  Robins  AFB,  GA  31098-1635. 

Written  request  should  contain  the 
individual’s  name,  military  grade, 

Social  Security  Number  (SSN)  and  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  part  806b:  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Air  National  Guard,  Air  Force  Reserve 
who  request  personnel  services  or 
assistance;  Air  Force  Personnel  Center, 
the  Defense  Finance  and  Accounting 
Service;  the  National  Personnel  Records 
Center;  other  activities  of  the 
Department  of  Defense;  and 
correspondence  from  other  interested 
persons  or  parties. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30867  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 
[Docket  ID  USAF-2008-0053] 

Privacy  Act  of  1 974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION;  Notice  to  Add  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  proposed  action  will  be 
effective  on  January  29,  2009  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  F«rce  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  were  submitted  on 
December  17.  2008,  tp  the  House 
Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
Februarv  8,  1996,  (February  20,  1996,  61 
FR  6427). 
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Dated;  December  18,  2008. 

Morgan  E.  Frazier,  ^ 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F032  AFCESA  B 
SYSTEM  NAME: 

Automated  Civil  Engineer  System 
Records. 

SYSTEM  location: 

Defense  Information  Systems  Agency 
(DISA),  Systems  Management  Center, 
Montgomery,  401  East  Moore  Drive, 

Bldg  857,  Gunter  AFB,  AL  36114-3001; 

Defense  Information  Systems  Agency 
(DISA),  PAC  DECC,  1942  Gaffney  Street, 
Bldg  475,  Suite  200,  Pearl  Harbor,  HI 
96860-4582; 

HQ  U.S.  Air  Forces  in  Europe/A7RI, 
GEB  529  Room  104,  66877  Ramstein 
Flugplatz  Germany. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  military  personnel,  civilian, 
dependent  and  contractor  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Include  but  not  limited  to  individual’s 
name,  title  (i.e.,  Mr.,  Mrs.  or  Ms.),  Social 
Security  Number  (SSN),  gender,  date  of 
birth,  home  and  e-mail  addresses,  phone 
number,  rank,  and  office  symbol. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  9832,  Property 
accountability:  Regulations;  10  U.S.C. 
8013,  Secretary  of  the  Air  Force;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  the  Base  Civil  Engineer 
with  the  tools  required  to  manage  real 
property,  housing  and  furnishings 
management.  It  proviiles  accurate 
identification  of  military  personnel 
assigned  to  military  housing/ 
dormitories.  May  be  used  by 
commanders  and  managers  as  a  decision 
making  tool  for  accountability  of 
personnel  living  in  these  facilities 
during  peace  or  wartime. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD.as  a  routine  u.se  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  record  system 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

retrievability: 

Individual’s  name  and/or  Social 
Security  Number  (SSN). 

SAFEGUARDS: 

Steps  have  been  taken  to  limit  the 
access  to  the  Privacy  data  to  only  those 
users  with  the  appropriate  roles.  Access 
to  records  is  limited  to  persons 
responsible  for  servicing  the  record  in 
performance  of  their  official  duties  and 
who  are  properly  screened  and  cleared 
for  need-to-know.  Access  to  the 
application  is  restricted  by  passwords 
which  are  changed  periodically. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  no  longer 
needed  and  then  deleted  from  the 
database  by  erasing  or  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Automated  Civil  Engineer  System/ 
IWIMS  Program  Manager,  HQ  AFCESA/ 
CEOI,  139  Barnes  Drive,  Suite  1, 

Tyndall  AFB,  FL  32403-5319,  1-888- 
232-6328. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Automated  Civil  Engineer  System/ 
IWIMS  Program  Manager,  HQ  AFCESA/ 
CEOI,  139  Barnes  Drive,  Suite  1, 

Tyndall  AFB,  FL  32403-5319. 

Requests  should  contain  full  name, 
aliases,  date  and  place  of  birth.  Social 
Security  Number  (SSN),  service 
number(s),  or  other  information 
verifiable  from  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  sy.stem  of  records  should  address 
written  inquiries  to  the  Automated  Civil 
Engineer  System/IWIMS  Program 
Manager,  HQ  AFCESA/CEOI,  139 
Barnes  Drive,  Suite  1,  Tyndall  AFB,  FL 
32403-5319. 

Requests  should  contain  full  name, 
aliases,  date  and  place  of  birth,  Social 
Security  Number  (SSN),  service 
number(s),  or  other  information 
verifiable  from  the  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  for  contesting  contents  and 
appealing  initial  agency  determinations 


are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30868  Filed  12-29-08;  8:45  am] 
BILLING  CODE  SOOI-OS-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0058] 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  proposed  action  will  be 
effective  on  January  29,  2009  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7558. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force’s  notices 
for  sy.stems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  were  submitted  on 
December  17,  2008,  to  the  Hou.se 
Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996,  (February  20,  1996,  61 
FR  6427). 
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Dated;  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F065  HAF  B 

SYSTEM  NAME: 

Job  Order  Cost  Accounting  System  II 
Records. 

SYSTEM  location: 

Headquarters  Air  Force  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base,  OH  45433—5320  and  Air 
Force  Materiel  Command  bases  and 
installations  that  uses  Job  Order  Cost 
Accounting  System  as  a  management 
tool  within  the  Air  Force.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Component’s 
compilation  of  system  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  and  military 
members  paid  with  Air  Force  funds 
(includes  Air  National  Guard  and  Air 
Force  Reserve  members). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name,  Social  Security 
Number  (SSN),  employment  dates, 
payroll  amounts,  pay  period,  and 
demographic  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

United  States  Government 
Accountability  Office  (GAO)  Policy  and 
Procedures  Manual,  Title  2,  Accounting 
(which  includes  documentation  on  Cost 
Accounting  Standards;  Department  of 
Defense  Instruction  (DoDI)  3200.11, 
Major  Range  and  Test  Facility  Base 
(MRTFB):  DoD  7000.14,  Financial 
Management  Regulation,  Volumes:  1,  4, 
8;  and  E.O.  9397  (SSN). 

PURPOSE: 

A  system  that  entails  primarily 
financial  analysis.  It  will  be  used  to 
track  Air  Force  Military  and  civilian 
payroll  data  costs  at  various  Air  Force 
management  levels  (unit,  base, 
command).  Information  is  compiled  to 
calculate  man-year  costs  and  total 
payroll  cost.  Civilian  personnel  and 
military  personal  data  are  combined 
with  payroll  data  and  used  to  help 
identify  employee  demographics.  The 
personal  data  also  contains  leave  and 
compensatory  time  balances. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

'disposing  of  records  in  the  system: 
storage: 

Electronic  storage  media. 
retrievability: 

By  name  and/or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  for  official  use 
only  by  person(s)  who  are  properly 
screened  and  cleared  for  need-to-know. 
Records  are  protected  by  standard  Air 
Force  access  authentication  procedures 
and  by  network  system  security 
software.  The  Air  Force  uses  the 
approved  public  Key  Infrastructure 
(PKI)  certificates  to  force  all  authorized 
users  to  connect  via  a  secure  web. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  seven 
years  by  the  creating  organization,  then 
destroyed  by  shredding  or  burning 
when  the  agency  determines  that  the 
electronic  records  are  superseded, 
obsolete,  or  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
operational  purposes.  After  transfer  to  a 
Federal  Records  Center,  stored  for  2 
years,  then  transferred  to  the  National 
Archives  for  permanent  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Air  Force,  554 
ELSG/FND,  4225  Logistics  Avenue,  Bldg 
262,  Rm  A035,  Wright  Patterson  AFB, 

OH  45433-5761 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Department  of  Air  Force,  554  ELSG/ 
FND,  4225  Logistics  Avenue,  Wright 
Patterson  AFB,  OH  45433-5761. 

Individual  should  provide  their  full 
name,  aliases,  date  and  place  of  birth. 
Social  Security  Number  (SSN),  service  . 
number(s),  or  other  information 
verifiable. 

An  unsworn  declaration  under 
penalty  of  perjury  in  accordance  with 
section  1746  of  28  U.S.C.  or  notarized 
signatures  are  acceptable  as  a  means  of 
proving  the  identity  of  the  individual. 


If  an  unsworn  declaration  is  executed 
within  the  United  States,  its  territories, 
possessions,  or  commonwealths,  it  shall 
read  “I  declare  (or  certify,  verify,  or 
state)  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)”. 

If  an  unsworn  declaration  is  executed 
outside  the  United  States,  it  shall  read 
“I  declare  (or  certify,  verify,  or  state) 
under  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature).” 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  Department  of  Air 
Force  554  ELSG/END,  4225  Logistics 
Avenue,  Wright  Patterson  AFB,  OH 
45433-5244. 

Individual  should  provide  their  full 
name,  aliases,  date  and  place  of  birth, 
Social  Security  Number  (SSN),  service 
number(s),  or  other  information 
verifiable. 

An  unsworn  declaration  under 
penalty  of  perjury  in  accordance  with 
section  1746  of  28  U.S.C.  or  notarized 
signatures  are  acceptable,  as  a  means  of 
proving  the  identity  of  the  individual. 

If  an  unsworn  declaration  is  executed 
within  the  United  States,  its  territories, 
possessions,  or  commonwealths,  it  shall 
read  ‘‘I  declare  (or  certify,  verify,  or 
state)  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)”. 

If  an  unsworn  declaration  is  executed 
outside  the  United  States,  it  shall  read 
“I  declare  (or  certify,  verify,  or  state) 
under  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature).” 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  Part  806b:  or  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30869  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 
[Docket  ID  USAF-2008-0057] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  alter  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  29,  2009  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as  , 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  17,  2008,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

•  Dated;  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F051  AFJA  B 

SYSTEM  name: 

Invention,  Patent  Application, 
Application  Security,  and  Patent  Files 
(June  11,  1997,  62  FR  31793). 

changes: 

***** 


SYSTEM  location: 

Delete  entry  and  replace  with  “Air 
Force  Materiel  Command  Legal  Office, 
Intellectual  Property  Law  Division 
(AFMC  LO/JAZ),  2240  B  Street,  Room 
100,  Wright-Patterson  Air  Force  Base, 
OH  45433-5762;  377  Ait  Base  Wing, 
Office  of  the  Staff  Judge  Advocate 
(377ABW/JA),  2000  Wyoming 
Boulevard,  SE,  Kirtland  Air  Force  Base, 
NM  87117-5000;  Air  Force  Research 
Laboratory,  Research  and  Information 
Directorate,  Office  of  the  Staff  Judge 
Advocate  (AFRL/RIJ),  26  Electronic 
Parkway,  Rome,  NY  13441—4514;  Air 
Force  Legal  Operations  Agency/JACQ, 
1501  Wilson  Boulevard,  Ste  606, 
Arlington,  VA  22209-2403.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
“Individuals  who  have  submitted  an 
invention  to  the  Air  Force  for  patent 
processing  and/or  for  a  determination  of 
government  rights  or  who  have 
submitted  information  pertaining  to 
trademark  or  copyright  applications.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  “Full 
name.  Social  Security  Number  (SSN), 
title  of  invention.  Air  Force  invention 
number,  serial  numbers  of  the  U.S. 
Patent  application,  letters  and 
memoranda;  invention  disclosures; 
search  reports;  drawings;  technical 
literature;  technical  reports; 
photographs,  patents  and  patent 
applications;  patented  files  and  the 
papers  relating  thereto  including 
licenses,  assignments,  declarations, 
powers  of  attorney,  amendments,  patent 
office  actions,  notices  of  appeal,  appeal 
briefs,  examiner’s  answers,  declarations 
of  interference,  interference  motions; 
determination  of  rights,  forms,  secrecy 
orders,  notices  of  rescission, 
memorandums,  legal  opinions;  security 
reviews,  petitions  to  modify  secrecy 
orders,  petitions  for  foreign  filing, 
petitions  for  rescinding  secrecy  orders, 
modifications  of  secrecy  orders,  foreign 
patent  applications  and  related  papers, 
permits,  rescinding  orders,  trademark 
files  and  papers  relating  to  trademark 
search  reports,  trademark  applications, 
trademark  licenses,  assignments; 
copyright  files  and  related  papers.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.G.  8013,  Secretary  of  the  Air  Force; 
10  U.S.G.  8037,  Judge  Advocate  General, 
Deputy  Judge  Advocate  General;  35 
U.S.C.  181-185,  Secrecy  of  Certain 
Inventions  and  Filing  Applications  in 
Foreign  Countries;  Air  Force  Instruction 


51-301,  Civil  Litigation  and  E.O.  9397 
(SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with  “Used 
to  support  the  filing  and  prosecution  by 
the  Air  Force  of  Trademark  and  Patent 
Applications  on  inventions  disclosed  by 
military  members  and  civilian 
employees  as  well  as  subject  inventions 
reported  by  contractors  under  Air  Force 
research  and  development  contracts  for 
obtaining  government  patent  protection; 
to  permit  the  determination  of  the 
government  rights  and  employee  rights 
in  employee  inventions;  to  document 
and  record  the  patent  rights  of  the 
government  obtained  as  a  result  of  the 
Air  Force  contracting  and  patent 
prosecution  effort;  to  enable  the  Air 
Force  to  administer  the  Patent  Secrecy 
Act;  to  evaluate  inventions  and  patent 
inventions  of  most  importance  to  the 
mission;  to  recommend  employee 
invention  and  patent  awards  to  local 
incentive  award  boards;  to  document 
and  record  government  patent  rights; 
and  for  all  copyright  matters.” 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  “In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.G.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  may  be  disclosed  to  the 
Commissioner  of  Patents  and 
Trademarks  for  use  in  the  determination 
of  government  and  employee  rights  in 
employee  inventions  and  for  use  in  the 
administration  of  the  Patent  Secrecy 
Act. 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system.” 
***** 

STORAGE: 

Delete  entry  and  replace  with 
“Maintained  in  file  folders  and  on 
electronic  storage  media.” 

RETRIEVABILITY: 

Delete  entry  and  replace  with  “By 
individual’s  name  and/or  Social 
Security  Number  (SSN).” 

SAFEGUARDS: 

Delete  entry  and  replace  with 
“Records  are  accessed  by  authorized 
personnel  as  necessary  to  accomplish 
their  official  duties.  Paper  records  are 
stored  in  security  file  containers/ 
cabinets  and  safes.  Computer  records 
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have  access  controls,  to  include 
password  protection  and  encryption.” 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
“Invention  disclosures  are  retained  in 
office  files  for  five  years  after  evaluation 
completion,  then  retired  to  88  CG/ 
SCQIDS,  Wright-Patterson  Air  Force 
Base,  OH  45433-5762  for  retention  for 
up  to  15  years  thereafter. 

Patent  application  and  patented  files 
are  retained  in  office  files  for  three  years 
after  case(s)  abandoned  or  after  patent 
issued,  then  retired  to  88  CG/SCQIDS, 
Wright-Patterson  Air  Force  Base,  OH 
45433-5762,  for  retention  up  to  17  years 
thereafter. 

Licenses  and  assignments  are  retained 
in  office  files  for  20  years  after  executed. 

Trademark  and  Gopyright  License  and 
assignments  are  retained  in  office  files. 

Security  records  on  patent 
applications  are  retained  in  office  files 
for  three  years  after  secrecy  orders  are 
rescinded,  then  retired  to  88  GG/ 
SGQIDS,  Wright-Patterson  Air  Force 
Base,  OH  45433-5762,  for  retention  for 
up  to  9  years. 

All  paper  records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Gomputer 
records  are  destroyed  by  deleting, 
erasing,  degaussing,  or  by  overwriting.” 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  “The 
Judge  Advocate  General,  Headquarters, 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DG  20330- 
1420.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  The  Judge 
Advocate  General,  Headquarters,  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DG  20330-1420 
or  the  Ghief,  Intellectual  Property  Law 
Division,  Air  Force  Materiel  Gommand 
Legal  Office  (AFMG  LO/JAZ),  Wright- 
Patterson  Air  Force  Base,  OH  45433- 
5762. 

Individuals  should  supply  full  name, 
title  of  invention.  Air  Force  invention 
number,  if  known,  and  serial  number  of 
U.S.  Patent  Application.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  The  Judge  Advocate 
General,  Headquarters  United  States  Air 
Force,  1420  Air  Force  Pentagon, 


Washington,  DG  20330-1420  or  the 
Ghief,  Intellectual  Property  Law 
Division,  Air  Force  Materiel  Gommand 
Legal  Office  (AFMG  LO/JAZ).  Wright- 
Patterson  Air  Force  Base,  OH  45433- 
5762. 

Individuals  should  supply  full  name, 
title  of  invention.  Air  Force  invention 
number,  if  known,  and  serial  number  of 
U.S.  Patent  Application.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  “The 
Air  Force  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  GFR  part  806b;  or  may  be 
obtained  from  the  system  manager.” 

*  *  *  *  * 

F051  AFJA  B 
SYSTEM  NAME: 

Invention,  Patent  Application, 
Application  Security,  and  Patent  Files. 

SYSTEM  location: 

Air  Force  Materiel  Gommand  Legal 
Office,  Intellectual  Property  Law 
Division  (AFMG  LO/JAZ),  2240  B  Street, 
Room  100,  Wright-Patterson  Air  Force 
Base,  OH  45433-5762;  377  Air  Base 
Wing,  Office  of  the  Staff  Judge  Advocate 
(377ABW/JA),  2000  Wyoming 
Boulevard,  SE,'  Kirtland  Air  Force  Base, 
NM  87117-5000;  Air  Force  Research 
Laboratory,  Research  and  Information 
Directorate,  Office  of  the  Staff  Judge 
Advocate  (AFRL/RIJ),  26  Electronic 
Parkway,  Rome,  NY  13441-4514;  Air 
Force  Legal  Operations  Agency /JAGQ, 
1501  Wilson  Boulevard,  Ste.  606, 
Arlington,  VA  22209-2403. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted  an 
invention  to  the  Air  Force  for  patent 
processing  and/or  for  a  determination  of 
government  rights  or  who  have 
submitted  information  pertaining  to 
trademark  or  copyright  applications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Full  name,  Social  Security  Number 
(SSN),  title  of  invention.  Air  Force 
invention  number,  serial  numbers  of  the 
U.S.  Patent  application,  letters  and 
memoranda;  invention  disclosures; 
search  reports;  drawings;  technical 
literature;  technical  reports; 
photographs,  patents  and  patent 
applications;  patented  files  and  the 
papers  relating  thereto  including 
licenses,  assignments,  declarations, 
power  of  attorneys,  amendments,  patent 
office  actions,  notices  of  appeal,  appeal 
briefs,  examiner’s  answers,  declaration 
of  interferences,  interference  motions; 


determination  of  rights,  forms, 'Secrecy 
orders,  notices  of  rescission, 
memorandums,  legal  opinions;  security 
reviews,  petitions  to  modify  secrecy 
orders,  petitions  for  foreign  filing, 
petitions  for  rescinding  secrecy  orders, 
modifications  of  secrecy  orders,  foreign 
patent  applications  and  related  papers, 
permits,  rescinding  orders,  trademark 
files  and  papers  relating  to  trademark 
search  reports,  trademark  applications, 
trademark  licenses,  assignments; 
copyright  files  and  related  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.G.  8013,  Secretary  of  the  Air 
Force;  10  U.S.G.  8037,  Judge  Advocate 
General,  Deputy  Judge  Advocate 
General;  35  U.S.G.  181-185,  Secrecy  of 
Gertain  Inventions  and  Filing 
Applications  in  Foreign  Gountries;  Air 
Force  Instruction  51-301,  Givil 
Litigation  arid  E.O.  9397  (SSN). 

PURPOSE(S): 

Used  to  support  the  filing  and 
prosecution  by  the  Air  Force  of 
Trademark  and  Patent  Applications  on 
inventions  disclosed  by  military 
members  and  civilian  employees  as  well 
as  subject  inventions  reported  by 
contractors  under  Air  Force  research 
and  development  contracts  for  obtaining 
government  patent  protection;  to  permit 
the  determination  of  the  government 
rights  and  employee  rights  in  employee 
inventions;  to  document  and  record  the 
patent  rights  of  the  government  obtained 
as  a  result  of  the  Air  Force  contracting 
and  patent  prosecution  effort;  to  enable 
the  Air  Force  to  administer  the  Patent 
Secrecy  Act;  to  evaluate  inventions  and 
patent  inventions  most  important  to  the 
mission;  to  recommend  employee 
invention  and  patent  awards  to  local 
incentive  award  boards;  to  document 
and  record  government  patent  rights; 
and  for  all  copyright  matters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.G. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.G.  552a(b)(3)  as  follows: 

Records  may  he  disclosed  to  the 
Gommissioner  of  Patents  and 
Trademarks  for  use  in  the  determination 
of  government  and  employee  rights  in 
employee  inventions  and  for  use  in  the 
administration  of  the  Patent  Secrecy 
Act. 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
electronic  storage  media. 

retrievability: 

By  individual’s  name  and/or  Social 
Security  Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  authorized 
personnel  as  necessary  to  accomplish 
their  official  duties.  Paper  records  are 
stored  in  security  file  containers/ 
cabinets  and  safes.  Computer  records 
have  access  controls,  to  include 
password  protection  and  encryption. 

RETENTION  AND  DISPOSAL: 

Invention  disclosures  are  retained  in 
office  files  for  five  years  after  evaluation 
completion,  then  retired  to  88  CC/ 
SCQIDS,  Wright-Patterson  Air  Force 
Base,  OH  45433-5762  for  retention  for 
up  to  15  years  thereafter. 

Patent  application  and  patented  files 
are  retained  in  office  files  for  three  years 
after  easels)  abandoned  or  after  patent 
issued,  then  retired  to  88  CG/SCQIDS, 
Wright-Patterson  Air  Force  Base,  OH 
45433-5762,  for  retention  up  to  17  years  • 
thereafter. 

Licenses  and  assignments  are  retained 
in  office  files  for  20  years  after  executed. 

Trademark  and  Copyright  License  and 
assignments  are  retained  in  office  files. 

Security  records  on  patent 
applications  are  retained  in  office  files 
for  three  years  after  secrecy  orders  are 
rescinded,  then  retired  to  88  CG/ 
SCQIDS,  Wright-Patterson  Air  Force 
Base,  OH  45433-5762,  for  retention  for 
up  to  9  years. 

All  paper  records  are  destroyed  hy 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  hurning.  Computer 
records  are  destroyed  hy  deleting, 
erasing,  degaussing,  or  by  overwriting.  • 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Judge  Advocate  General. 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  The  Judge 
Advocate  General,  Headquarters  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420 
or  the  Chief,  Intellectual  Property  Law 
Division,  Air  Force  Materiel  Command 
Legal  Office  (AFMC  LO/JAZ),  Wright- 
Patterson  Air  Force  Base,  OH  45433- 
5762. 


Individuals  should  supply  full  name, 
title  of  invention.  Air  Force  invention 
number,  if  known,  and  serial  number  of 
U.S.  Patent  Application. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  The  Judge  Advocate 
General,  Headquarters  United  States  Air 
Force,  1420  Air  Force  Pentagon, 
Washington,  DC  20330-1420  or  the 
Chief,  Intellectual  Property  Law 
Division,  Air  Force  Materiel  Command 
Legal  Office  (AFMC  LO/JAZ),  Wright- 
Patterson  Air  Force  Base,  OH  45433- 
5762. 

Individuals  should  supply  full  name, 
title  of  invention,  Air  Force  invention 
number,  if  known,  and  serial  number  of 
U.S.  Patent  Application. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  inventors;  Air  Force  and 
government  technical  personnel;  other 
government  departments  and  agencies; 
Air  Force  contractors;  U.S.  Patent  and 
Trademark  Office;  the  work  product  of 
legal  offices  and  other  Air  Force  office 
security  reviews  conducted  hy 
Department  of  Air  Force  personnel 
having  military  classification  authority; 
owners  of  patent  applications;  foreign 
governments;  and  Air  Force  Foreign 
Intelligence  Personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  E8-30870  Filed  12-29-08;  8:45  am| 
BILLING  CODE  5001-06-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0060] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records  Notice. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  records 
systems.subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 


DATES:  The  actions  will  be  effective  on 
December  30,  2008  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCX,  1800  Air 
Force  Pentagon,  Suite  220,  Washington. 
DC  20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available. from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2008,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Homeland  Security  and  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  1  to  OMB 
Circular  No.  A-130,  ‘Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  December  22,  2008. 

Morgan  E.  Frazier, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F065  AETC  A 

SYSTEM  NAME: 

Air  Education  Training  Command 
Financial  Management  Records 

SYSTEM  LOCATION: 

Headquarters,  Air  Education  and 
Training  Command,  Financial 
Management  (FM)  Directorate,  Financial 
Systems  Branch,  1851  First  St.,  E,  Suite 
1,  Randolph  AFB,  TX  78150-4315. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  attending  classes  paid  for  by 
the  Air  Education  Training  Command 
via  Temporary  Duty  (TDY)  to  School 
Management  Information  System 
funding  and  travelers  with  open  TDY 
orders  in  the  accounting  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number  (SSN), 
duty  location,  organization  of 
assignment,  grade,  duty  phone  number, 
e-mail  address,  training  location,  course 
type,  training  quota,  days  of  travel  and 
other  personal  data  relevant  to  the  TDY 
order  and  training  scheduling  process. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  AFI  65-103,  Temporary  Duty 
Orders;  AFI  33-328,  Administrative 
Order;  AFI  36-2110,  Chapter  4, 
Temporary  Duty  Assignments;  The  Joint 
Federal  Travel  Regulations  Volume  1; 
Joint  Federal  Travel  Regulation  Military; 
Joint  Travel  Regulation  Civilian  Volume 
2;  DoD  Regulation  7010.3-R,  Procedures 
for  Travel  Accounting  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  support  the  Air  Education  and 
Training  Command’s  Temporary  Duty- 
To-School  Management  Information 
System  and  the  Budget  Analysis  Tools 
System.  Temporary  Duty-To-School  was 
developed  to  provide  automated  quota 
control,  management  and  travel  cost 
estimates  for  improved  financial 
management  of  Air  Education  and 
Training  Command  sponsored  formal 
training  allotments.  The  Air  Education 
and  Training  Command  currently 
manages  quotas  and  associated 
temporary  duty  cost  estimates  for 
various  funded  travel  and  transportation 
requirements  with  subsequent  travel 
authorization  obligation.  The  Budget 
Analysis  Tools  System  also  allows 
technicians  and  resource  advisors  to 
follow-up  on  all  outstanding  temporary 
duty  orders  in  the  accounting  system 
that  have  not  been  filed  by  travelers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3).  The  DoD  ‘Blanket 
Routine  Uses'  published  at  the 
beginning  of  the  Air  Force’s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievability: 

Name  or  Social  Security  Number 
(SSN). 

SAFEGUARDS: 

Records  are  maintained  in  a 
controlled  facility.  Physical  entry  is 
restricted  by  the  use  of  cipher  locks,  and 
is  only  accessible  to  authorized 


personnel.  Records  are  accessed  only  by 
person(s)  responsible  with  a  need  to 
know  for  servicing  the  system  of  record 
in  performance  of  their  official  duties 
and  those  authorized  personnel  who  are 
properly  screened  and  cleared.  Access 
to  the  system  utilizes  encryption 
software.  Records  in  computer  storage 
devices  are  protected  by  computer 
system  software.  Access  to  the  web  site 
requires  a  Common  Access  Card  for 
authentication  purposes. 

RETENTION  AND  DISPOSAL: 

Travel  related  documentation  is 
archived  and  later  destroyed  after  no 
longer  needed  by  deleting  information 
from  the  server  and  shredding  paper 
copies.  Backup  and  archival  copies  of 
the  database  are  encrypted.  Data  related 
to  financial  analysis  and  reporting  will 
be  retained  lAW  Table  65—01,  R-01. 
Data  related  to  travel  orders  will  be 
retained  I  AW  Table  65-21,  R-03. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Air  Force,  Chief, 
Financial  Systems  Branch,  1851  First 
St.,  E,  Suite  1,  Randolph  AFB,  TX 
78150-4315. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Headquarters,  Air  Education  and 
Training  Command,  Financial 
Management  Directorate,  Financial 
Systems  Branch,  1851  First  St.,  E,  Suite 
1,  Randolph  AFB,  TX  78150-4315. 

Requests  should  include  full  name. 
Social  Security  Number  (SSN),  address, 
day  time  telephone  number  and 
certified  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  to  Headquarters,  Air  Education 
and  Training  Command,  Financial 
Management  Directorate,  Financial 
Systems  Branch,  1851  First  St.,  E,  Suite 
1,  Randolph  AFB,  TX  78150-4315. 

Requests  should  include  full  name. 
Social  Security  Number  (SSN),  address, 
day  time  telephone  number  and 
certified  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Instruction  33- 
332,  Privacy  Act  Program,  32  CFR  Part 
806b,  or  may  be  obtained  from  the 
system  manager. 


RECORD  SOURCE  CATEGORIES: 

The  source  of  all  records  collected  is 
from  individuals  as  well  as  from  other 
automated  system  interfaces  required  to 
create  the  TDY  order. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30871  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0059] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  proposed  action  will  be 
effective  on  January  29,  2009  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force’s  notices 
for  sy.stems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  were  submitted  on 
December  17,  2008,  to  the  House 
Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996,  (February  20,  1996,  61 
FR  6427). 
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Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  AFMC  G 

SYSTEM  NAME: 

Training  Scheduling  System  Records. 

SYSTEM  location: 

Department  of  the  Air  Force, 
Information  Technology  Directorate, 
6090  Gum  Lane,  Building  1211,  Hill  Air 
Force  Base,  UT  84056-5996. 

Air  Force  Materiel  Command  (AFMC) 
subordinate  units.  The  official  mailing 
addre.sses  are  published  as  an  appendix 
to  the  Air  Force  compilation  of  system 
of  records  notices. 

Department  of  the  Air  Force,  Hill 
Center  Training  Scheduling,  Center 
Training  Office,  6016  Cedar  Lane, 
Building  1279,  Hill  Air  Force  Base,  Utah 
84056-5812. 

Department  of  the  Air  Force,  TSS/ 
ETMS,  Customer  Support  &  Courseware 
Development  Office,  3001  Staff  Drive, 
Post  2AG  71A,  Tinker  AFB,  OK  73145- 
33036. 

Department  of  the  Air  Force,  Robins 
Center  Training  Scheduling,  Wing 
Maintenance  Training  Office,  420 
Richard  Ray  Boulevard,  Suite  100, 
Robins  Air  Force  Base,  GA  31098-1640. 

Department  of  the  Air  Force,  Training 
Scheduling  System,  4375  Childlaw 
Road,  Building  262,  Wright  Patterson 
Air  Force  Base,  Ohio  45433-5000. 

Defense  Information  Systems  Agency, 
8705  Industrial  Boulevard  Building 
3900,Tinker  Air  Force  Base,  OK  73145- 
3336. 

Department  of  the  Air  Force.  878 
Communications  Squadron,  205  Perry 
Street,  Building  228,  Robins  Air  Force 
Base,  GA  31098-1607. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Materiel  Command  civilian 
and  contractor  employees  employed  at 
or  attached  to  Hill  Air  Force  Base, 
Tinker  Air  Force  Base,  and  Warner 
Robins  Air  Force  Base. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name.  Social  Security 
Number  (SSN),  scheduled  training, 
completed  training,  personal 
certification,  and  personnel  assignment 
information.  The  training  includes,  but 
is  not  limited  to,  maintenance,  safety, 
production  support,  and  technical 
courses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  AFI  21-101  AFMC  Supplement 
1,  Aircraft  and  Equipment  Maintenance 


Management;  AFMCI  21-108, 
Maintenance  Training  and  Production 
Acceptance  Certification  Programs  and 
E.O.  9397  (SSN). 

purpose: 

Information  collected  is  used  for 
scheduling  training*  maintaining  work 
assignments  according  to  employee 
certifications,  and  matching  employees 
with  the  correct  training  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  .system. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

retrievability: 

Individual’s  name  and/or  Social 
Security  Number  (SSN). 

safeguards: 

Records  are  accessed  for  official  use 
only  by  person(s)  who  are  properly 
screened  and  cleared  for  need-to-know. 
Records  are  protected  by  standard  Air 
Force  access  authentication  procedures 
and  by  network  system  security 
software.  Training  Scheduling  System 
Uses  approved  Air  Force  Public  Key 
Infrastructure  (PKI)  certificates  and 
Common  Access  Card  (CAC)  log-on/ 
authentication  will  be  implemented. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely  and 
destroyed  when  superseded,  obsolete,  or 
no  longer  needed.  Records  are  destroyed 
by  electronic  means  by  computer 
systems  software. 

SYSTEM  MANAGER  AND  ADDRESS: 

Department  of  the  Air  Force,  Training 
Scheduling  System  Program  Manager, 
Information  Technology  Directorate, 
6090  Cum  Lane.  Building  1211,  Hill  Air 
Force  Base,  Utah,  84056-5996. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  them.selves 
is  contained  in  this  system  should 
address  written  inquiries  to: 

Department  of  the  Air  Force,  Training 
Scheduling  System  Program  Manager, 


Information  Technology  Directorate, 
6090  Gum  Lane,  Building  1211,  Hill  Air 
Force  Base,  Utah  84056-5996. 

Department  of  the  Air  Force,  Hill 
Center  Training  Scheduling  System 
Manager,  Center  Training  Office,  6016 
Cedar  Lane,  Building  1279,  Hill  Air 
Force  Base,  Utah  84056-5812. 

Department  of  the  Air  Force,  TSS/ 
ETMS  Systems  Manager,  Customer 
Support  &  Courseware  Development 
Office,  3001  Staff  Drive,  Post  2AG  71  A, 
Tinker  AFB,  OK  73145-33036. 

Department  of  the  Air  Force,  Robins 
Center  Training  Scheduling  System 
Manager,  Wing  Maintenance  Training 
Office,  420  Richard  Ray  Boulevard, 

Suite  100,  Robins  Air  Force  Base,  GA 
31098-1640. 

Department  of  the  Air  Force,  Training 
Scheduling  System  Functional  Manager, 
Directorate  of  Logistics,  4375  Childlaw 
Road,  Building  262,  Wright  Patterson 
Air  Force  Base,  Ohio  45433-5000. 

Requests  should  contain  individual’s 
Social  Security  Number  (SSN),  date  of 
birth,  current  address,  dates  of 
employment,  supervisor’s  name,  and 
work  center. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  an  address  below: 

Department  of  the  Air  Force,  Training 
Scheduling  System  Program  Manager, 
Information  Technology  Directorate, 
6090  Gum  Lane,  Building  1211,  Hill  Air 
Force  Base,  Utah  84056-5996. 

Department  of  the  Air  Force,  Hill 
Center  Training  Scheduling  System 
Manager,  Center  Training  Office,  6016 
Cedar  Lane,  Building  1279,  Hill  Air 
Force  Ba.se,  Utah  84056-5812. 

Department  of  the  Air  Force,  TSS/ 
ETMS  Systems  Manager,  Customer 
Support  &  Courseware  Development 
Office,  3001  Staff  Drive,  Post  2AG  71  A, 
Tinker  AFB,  OK  73145-33036. 

Department  of  the  Air  Force,  Robins 
Center  Training  Scheduling  System 
Manager,  Wing  Maintenance  Training 
Office,  420  Richard  Ray  Boulevard, 

Suite  100,  Robins  Air  Force  Base,  GA 
31098-1640. 

Department  of  the  Air  Force,  Training 
.Scheduling  System  Functional  Manager, 
Directorate  of  Logistics,  4375  Childlaw 
Road.  Building  262,  Wright  Patterson 
Air  Force  Base,  Ohio  4543.3-5000. 

Requests  should  contain  individual’s 
Social  Security  Number  (SSN),  date  of 
birth,  current  addres.s-,  dates  of 
employment,  supervisor’s  name,  and 
work  center. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  conte.sting  contents  and 
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appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Education  and  training,  personnel, 
and  manpower  information  is  obtained 
from  approved  automated  system 
interfaces.  Information  will  also  be 
obtained  from  supervisors,  unit  training 
monitors,  education  and  training 
personnel,  and  subject  of  the  record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  E8-30887  Filed  12-29-08;  8:45  am) 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 
[Docket  ID  USAF-2008-0056] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Add  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  proposed  action  will  be 
effective  on  January  29,  2009  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer,  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  were  submitted  on 
December  17,  2008,  to  the  House 
Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  ‘Federal 


Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996,  (February  20,  1996,  61 
FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier,  . 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F091  AFMC  A 

SYSTEM  NAME: 

Injury  Compensation  System 
(InjuryComp)  Records. 

SYSTEM  location: 

Computerized  records  maintained  in  a 
controlled  area  accessible  only  to 
authorized  personnel. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  civilian  Federal  Government 
employees  located  at  Robins  Air  Force 
Base. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name,  organization,  e- 
mail,  address,  phone  numbers,  grade, 
date  of  birth,  pay  rate  and  Social 
Security  Number  (SSN). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  29  U.S.C.  651,  et  seq.;  The 
Occupational  Safety  and  Health  Act  of 
1970  (OSHA);  E.O.  12196,  Occupational 
Safety  and  Health  Programs  for  Federal 
Employees;  29  CFR  1960,  Subpart  I, 
Recordkeeping  and  Reporting 
Requirements  for  Federal  Occupational 
Safety  and  Health  Programs;  DoD 
Instruction  6055.1,  DoD  Safety  and 
Occupational  Health  (SOH)  Program 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  the  Injury 
Compensation  System  is  to  enter  and 
track  compensation  requests  for  on-the- 
job  injuries  and  provide  reporting  for 
those  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
(DoD)  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  (DoD)  ‘Blanket  Routine  Uses’ 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  record  system 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

RETRIEVABILITY: 

Individual’s  name  and  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Computerized  records  maintained  in  a 
controlled  area  are  accessible  only  to 
authorized  personnel.  Rqcords  are 
maintained  in  a  controlled  facility. 
Physical  entry  is  restricted  by  the  use  of 
locks  and  is  accessible  only  to 
authorized  personnel.  Physical  and 
electronic  access  is  restricted  to 
designated  individuals  having  a  need , 
therefore  in  the  performance  of  official 
duties  and  who  are  properly  screened 
and  cleared  for  need-to-know. 

RETENTION  AND  DISPOSAL: 

Retain  for  five  years  and  then  destroy 
by  deleting  from  the  servers. 

SYSTEM  MANAGER  AND  ADDRESS: 

Department  of  the  Air  Force,  Director, 
78th  Communications  Group,  205  Perry 
St,  Suite  100,  Robins  AFB,  GA  31098— 
1607. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  them  is 
contained  in  this  .system  should  address 
written  inquiries  to  Director,  78th 
Communications  Group,  205  Perry  St, 
Suite  100,  Robins  AFB,  GA  31098-1607. 

Requests  should  contain  individual’s 
name  and  address,  telephone,  email 
address  and  Social  Security  Number 
(SSN). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  them  is 
contained  in  this  system  should  address 
written  inquiries  to  Director,  78th 
Communications  Group,  205  Perry  St, 
Suite  100,  Robins  AFB,  GA  31098-1607. 

Requests  should  contain  individual’s 
name  and  address,  telephone,  email 
address  and  Social  Securitv  Number 
(SSN). 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
33-332;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals. 
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EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30888  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001-06-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0062] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Air  Force,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Department  of  Air'Force 
proposes  to  amend  a  system  of  records 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  changes  will  be  effective  on 
January  29,  2009  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
VVarfighting  Integration  and  Chief 
Information  Officer.  SAF/XCISI,  1800 
Air  Force  Pentagon, jSuite  220, 
Washington,  DC  20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Brodie  at  (703)  696-7557. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated;  December  23,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  liegister  Liaison 
Officer,  Department  of  Defense. 

F024  AF  IL  C 

SYSTEM  NAME: 

Motor  Vehicle  Operator’s  Records 
(June  11,  1997,  62  FR  31793). 

CHANGES: 

*  *  *  ★  * 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  “All  Air 
Force  Base  Driver’s  License  Sections, 


Air  Force  Reserve  units  and  Air 
National  Guard  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force’s  compilation 
of  systems  of  records  notices.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  “Any 
Air  Force  member,  (active  duty,  national 
guard,  reserve,  civilian, 
nonappropriated  fund  employee  or 
contractor)  required  to  operate  a 
government  vehicle  on  or  off  base.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Information  collected  and  stored  as 
data  include,  but  not  limited  to;  name, 
rank.  Social  Security  Number,  date  of 
birth,  hair  color,  eye  color,  height, 
weight,  civilian  license  number,  state  of 
issue,  and  any  restrictions.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C  10  8013,  Secretary  of  the  Air 
Force:  DoD  4500. 36-R,  Management, 
Acquisition,  and  Use  of  Motor  Vehicles: 
Air  Force  Instruction  24-301, 
Transportation,  Vehicle  Operations  and 
E.O.  9397  (SSN).” 

purpose: 

Delete  entry  and  replace  with  “To 
create  and  maintain  records  of  all  motor 
vehicle  operators  and  licenses.  In 
addition,  records  are  created  and 
maintained  on  all  Air  Force  personnel 
required  to  drive  government  owned  or 
leased  vehicles.  The  data  is  used  to 
create  a  printed  vehicle  operator 
identification  card.” 
***** 

STORAGE; 

Delete  entry  and  replace  with  “Paper 
records  and  electronic  storage  media.” 

retrievability: 

Delete  entry  and  replace  with 
“Individual’s  name  and/or  Social 
Security  Number(SSN).” 
***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
“Retained  in  office  files  until  discharge, 
separation,  or  reassignment  of  the 
individual.  File  copy  will  be  provided 
to  individual  upon  departure.” 

SYSTEM  MANAGER  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Program  Manager,  HQ  754th  Electronic 
Systems  Group  (HQ  754  ELSG), 
Transportation  Section,  200  E  Moore 
Street,  Maxwell  Gunter  Annex,  AL 
36114-3004.” 


NOTIFICATION  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  AF 
A4RF,  Pentagon,  Washington  DC, 
20330-1040. 

Requests  should  contain  individual’s 
full  name,  date  of  birth  and  Social 
Security  Number,  and  notary  public 
verified  signature.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  AF  A4RF,  Pentagon, 
Washington  DC,  20330-1040. 

Requests  should  contain  individual’s 
full  name,  date  of  birth  and  Social 
Security  Number,  and  notary  public 
verified  signature.” 
***** 

F024  AF  IL  C 
SYSTEM  NAME: 

Motor  Vehicle  Operator’s  Records. 
SYSTEM  location: 

All  Air  Force  Base  Driver’s  License 
Sections,  Air  Force  Reserve  units  and 
Air  National  Guard  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force’s  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  Air  Force  member,  (active  duty, 
national  guard,  reserve,  civilian, 
nonappropriated  fund  employee  or 
contractor)  required  to  operate  a 
government  vehicle  on  or  off  base. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  collected  and  stored  as 
data  include,  but  not  limited  to;  name, 
rank.  Social  Security  Number  (SSN), 
date  of  birth,  hair  color,  eye  color, 
height,  weight,  civilian  license  number, 
state  of  issue  and  any  restrictions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.G.  10  8013,  Secretary  of  the  Air' 
Force;  DoD  4500. 36-R,  Management,  ' 
Acquisition,  and  Use  of  Motor  Vehicles: 
Air  Force  Instruction  24-301, 
Transportation,  Vehicle  Operations  and 
E.O.  9397  (SSN). 

PURPOSE: 

To  create  and  maintain  records  of  all 
motor  vehicle  operators  and  licenses.  In 
addition,  records  are  created  and 
maintained  on  all  Air  Force  personnel 
required  to  drive  government  owned  or 
leased  vehicles.  The  data  is  used  to 
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create  a  printed  vehicle  operator 
identification  card. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5.52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  storage 
media. 

RETRIEVABILITY: 

Individual’s  name  and/or  Social 
Security  Number(SSN). 

SAFEGUARDS; 

Records  are  stored  in  locked  cabinets 
or  rooms  and  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
discharge,  separation  or  reassignment  of 
the  individual.  File  copy  will  be 
provided  to  individual  upon  departure. 

SYSTEM  MANAGER  AND  ADDRESS: 

Program  Manager,  HQ  754th 
Electronic  Systems  Group  (HQ  754 
ELSG),  Transportation  Section,  200  E 
Moore  Street,  Maxwell  Gunter  Annex, 
AL  36114-3004. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  AF 
A4RF,  Pentagon,  Washington,  DC 
20330-1040. 

Requests  should  contain  individual’s 
full  name,  date  of  birth  and  Social 
Security  Number  and  notary  public 
verified  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  AF  A4RF,  Pentagon, 
Washington  DC,  20330-1040. 

Requests  .should  contain  individual’s 
full  name,  date  of  birth  and  Social 
Security  Number  and  notary  public 
verified  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi'om  the  system  manager. 

RECORD  SOURCE  CATEGORIES; 

Information  obtained  from  medical 
institutions,  police  and  investigating 
officers,  motor  vehicles  bureaus,  state  or 
local  governments,  witnesses, 
Department  of  Transportation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  E8-31035  Filed  12-29-08:  8:45  am] 
BILLING  CODE  5001 -06-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Docket  ID  DOD-2008-OS-0164] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  Add  a  System  of 
Records. 

SUMMARY:  The  Defense  Logistics  Agency 
is  proposing  to  add  a  system  of  records 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.G.  552a),  as  amended. 

DATES:  The  changes  will  be  effective  on 
January  29,  2009  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DP, 
8725  John  J.  Kingman  Road,  Stop  2533, 
Fort  Belvoir,  VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jody  Sinkler  at  (703)  767-5045. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.G.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  December  17,  2008  to  the 
House  Committee  on  Government 
Oversight  and  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 


Records  About  Individuals,”  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S900.50 

SYSTEM  NAME: 

Labor  Hours,  Project  and  Workload 
Records. 

SYSTEM  LOCATION: 

Headquarters,  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road, 
Stop  6226,  Fort  Belvoir,  VA  22060- 
6221,  and  each  Defense  Logistics 
Agency  (DLA)  Field  Activity.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  military 
personnel  and  contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  include 
individual’s  name.  User  ID,  position, 
supervisor/contracting  officer’s 
technical  representative,  timekeeper, 
project  manager,  system  access  level, 
organization  and  office  location, 
contract  company,  e-mail  address  and 
office  telephone  numbers;  rate,  work 
schedule,  project  and  workload  records, 
time  and  attendance,  regular  and 
overtime  work  hours  and  leave  hours. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.G.  301,  Departmental 
Regulations;  10  U.S.G.  .136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  5  U.S.G.  Ghapter  61,  Hours  of 
Work;  Chapter  53,  Pay  Rates  and 
Systems;  Chapter  57,  Travel, 
Transportation,  and  Subsistence;  and 
Chapter  63,  Leave;  41  U.S.C.  405a, 
Uniform  Federal  Procurement 
Regulations  and  Procedures;  and  FAR 
Part  16.601(b)(1). 

PURPOSE(S): 

For  the  purpo.se  of  tracking  workload/ 
project  activity  for  analysis  and 
reporting  purposes,  time  and 
attendance,  and  labor  distribution  data 
against  projects  for  management  and 
planning  purposes;  to  maintain 
management  records  associated  with  the 
operations  of  the  contract;  to  evaluate  < 
and  monitor  the  contractor  performance 
and  other  matters  concerning  the 
contract. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

'  In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  thereiumay 
specifically  be  disclosed  outside  the 
DOD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)f3)  as  follows: 

To  the  contractor’s  employer  for  the 
purpose  of  resolving  any  discrepancy  in 
hours  hilled  to  Defense  Logistics  Agency 
in  accordance  with  FAR  Clause  16.601 
(b)(1).  Records  released  include 
individual’s  name,  User  ID,  position, 
company,  project  and  workload  records, 
time  and  attendance,  regular  and 
overtime  work  hours  and  leave  hours. 

The  DOD  “Blanket  Routine  Uses”  also 
apply  to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

retrievability: 

Records  are  retrieved  hy  subject 
individual’s  name  or  User  ID. 

SAFEGUARDS: 

Records  are  maintained  in  a 
controlled  facility.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
and  is  accessible  only  to  authorized 
personnel.  Access  to  computerized  data 
is  controlled  by  Common  Access  Cards 
(CAC)  and  computer  screens 
automatically  lock  after  a  preset  period 
of  inactivity  with  re-entry  controlled  by 
Common  Access  Cards  (CAC).  Access  to 
record  is  limited  to  person(s) 
responsible  for  servicing  the  records  in 
the  performance  of  their  official  duties 
and  who  are  properly  screened  and 
cleared  for  need-to-know.  Individuals 
accessing  the  system  of  records  are  to 
have  taken  Information  Assurance  and 
Privacy  Act  training. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  the 
National  Archives  and  Records 
Administration  has  approved  the 
disposition  of  these  records,  treat  these 
records  as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Project  Manager,  J6-U  New 
Cumberland  Deputy  Director’s  Office, 
Defense  Logistics  Agency,  2001  Mission 
Drive,  Suite  2,  New  Cumberland,  PA 
17070-5004.  For  a  list  of  system 
managers  at  the  Defense  Logistics 
Agency  Field  Activities,  write  to  the 
Project  Manager. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Office,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DGA, 
8725  John  J.  Kingman  Road,  Suite  1644, 
Fort  Belvior,  VA  22060-6221  or  to  the 
Privacy  Act  Office  of  the  Defense 
Logistics  Agency  Field  Activity  where 
employed.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA’s 
compilation  of  systems  of  records 
notices. 

Inquiry  should  contain  the  subject 
individual’s  full  name.  User  ID,  return 
mailing  address,  and  organizational 
location  of  employee. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Office,  Headquarters,  Defense  Logistics 
Agency,  ATTN:  DGA,  8725  John  J. 
Kingman  Road,  Suite  1644,  Fort  Belvior, 
VA  22060-6221  or  to  the  Privacy  Act 
Office  of  the  DLA  Field  Activity  where 
employed.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA’s 
compilation  of  systems  of  records 
notices. 

Inquiry  should  contain  the  subject 
individual’s  full  name.  User  ID,  return 
mailing  address,  and  organizational 
location  of  employee. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  32  CFR  part  323,  or  may 
be  obtained  from  the  Privacy  Act  Office, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DGA,  8725  John  J.  Kingman 
Road,  Suite  1644,  Fort  Belvior,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  supervisors, 
timekeepers,  project  manager,  contractor 
officers,  contractor  representatives,  and 
managers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-30876  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

National  Security  Agency/Central 
Security  Service;  Office  of  the 
Secretary 

[Docket  ID  DOD-2008-OS-0162] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  National  Security  Agency/ 
Central  Security  Service,  DoD. 
ACTION:  Notice  to  Amend  System  of 
Records. 


SUMMARY:  The  National  Security 
Agency/Central  Security  Service  is 
proposing  to  amend  an  exempt  system 
of  records  to  its  existing  inventory  of 
record  svstems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on 
January  29,  2009  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
National  Security  Agency/Central 
Security  Service,  Office  of  Policy,  9800 
Savage  Road,  Suite  6248,  Ft.  George  G. 
Meade,  MD  20755-6248. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. . 
Anne  Hill  at  (301)  688-6527. 
SUPPLEMENTARY  INFORMATION:  The 
National  Security  Agency’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered'system 
report. 

Dated:  December  18,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

GNSA  05 

SYSTEM  NAME: 

NSA/CSS  Equal  Employment 
Opportunity  Data  (February  22,  1993,  58 
FR  10531). 

CHANGES: 

***** 
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Delete  entry  and  replace  with  “NSA/ 
CSS  Equal  Employment  Opportunity 
Statistical  Data.” 

CATEGORY  OF  RECORDS: 

Delete  entry  and  replace  with  “File 
contains  civilian  personnel  data  and 
Agency  organizational  data  to  title, 
grade,  date  of  birth,  training,  date  of  last 
promotion,  educational  attainments,  full 
name,  address,  Social  Security  Number 
(SSN),  time  of  service,  personnel  codes, 
and  organization  assignment.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “Title 
VII  of  the  1964  Civil  Rights  Act,  as 
amended:  Rehabilitation  Act  of  1973,  as 
amended;  Age  Discrimination  in 
Employment  Act,  as  amended;  29  CFR 
Part  1614,  Federal  Sector  Equal 
Employment  Opportunity;  E.O.  11478, 
Equal  employment  opportunity  in  the 
Federal  Government,  as  amended  and 
E.O.  9397  (SSN).” 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  “In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  contractor  employees  to  make 
determinations  as  noted  in  the  purpose 
above.  Reports,  summaries  and  statistics 
may  be  made  available  to  the  Office  of 
Equal  Employment  Opportunity, 
Congress,  Department  of  Justice  and 
judicial  branch  elements  as  required  by 
cited  authorities,  requested  pursuant  to 
those  authorities  or  ordered  by  specific 
judicial  branch  order. 

The  DoD  ‘Blanket  Routine  Uses’ 
published  at  the  beginning  of  the  NSA/ 
CSS’s  compilation  of  record  systems 
also  apply  to  this  record  system.” 
***** 

STORAGE; 

Delete  entry  and  replace  with  “Paper 
records  in  file  folders  and  electronic 
storage  media.” 

retrievability: 

Delete  entry  and  replace  with  “By 
name  and/or  Social  Security  Number 
.  (SSN).” 

SAFEGUARDS: 

Delete  entry  and  replace  with 
“Buildings  are  secured  by  a  series  of 
guarded  pedestrian  gates  and 
checkpoints.  Access  to  facilities  is 
limited  to  security-cleared  personnel 
and  escorted  visitors  only.  Within  the 


facilities  themselves,  access  to  paper 
and  computer  printouts  are  controlled 
by  limited-access  facilities  and  lockable 
containers.  Access  to  electronic  means 
is  limited  and  controlled  by  computer 
password  protection.” 

RETENTION  AND  DISPOSAL; 

Delete  entry  and  replace  with 
“Destroy  when  4  years  old  by  pulping, 
burning,  shredding,  or  erasure  or 
destruction  of  magnet  media.” 

SYSTEM  manager: 

Delete  entry  and  replace  with 
“Director,  Equal  Employment 
Opportunity  &  Diversity,  National 
Security  Agency/Central  Security 
Service,  Ft.  George  G.  Meade,  MD 
20755-6000.”  • 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Security  Agency/Central  Security 
Service,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  9800  Savage  Road, 

Ft.  George  G.  Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information,about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Security 
Agency/Central  Security  Service, 
Freedom  of  Information  Act/Privacy  Act 
Office,  9800  Savage  Road,  Ft.  George  G. 
Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  “The 
NSA/CSS  rules  for  contesting  contents 
and  appealing  initial  determinations  are 
published  at  32  CFR  part  322  or  may  be 
obtained  by  written  request  addressed  to 
the  National  Security  Agency/Central 
Security  Service,  Freedom  of 
Information  Act/Privacy  Act  Office, 

9800  Savage  Road,  Ft.  George  G.  Meade, 
MD  20755-6000.” 
***** 

GNSA  05 

SYSTEM  name; 

NSA/CSS  Equal  Employment 
Opportunity  Data  Statistical  Data. 


SYSTEM  LOCATION: 

National  Security  Agency/Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755-6000. 

CATEGORY  OF  INDIVIDUALS: 

NSA/CSS  civilian  personnel  and 
personnel  under  contract. 

CATEGORY  OF  RECORDS: 

File  contains  civilian  personnel  data 
and  Agency  organizational  data  to  title, 
grade,  date  of  birth,  training,  date  of  last 
promotion,  educational  attainments,  full 
name,  address.  Social  Security  Number 
(SSN),  time  of  service,  personnel  codes, 
and  organization  assignment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VII  of  the  1964  Civil  Rights  Act, 
as  amended:  Rehabilitation  Act  of  1973, 
as  amended;  Age  Discrimination  in 
Employment  Act,  as  amended;  29  CFR 
Part  1614,  Federal  Sector  Equal 
Employment  Opportunity:  E.O.  11478, 
Equal  employment  opportunity  in  the 
Federal  Government,  as  amended  and 
E.O.  9397  (SSN). 

purpose: 

To  ensure  compliance  with  cited 
authorities  with  respect  to  equal 
employment  opportunities. 

To  compile  such  studies,  research, 
statistics  and  reports  necessary  to 
ensure  compliance  with  cited 
authorities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  contractor  employees  to  make  • 
determinations  as  noted  in  the  purpose 
above.  Reports,  summaries  and  statistics 
may  be  made  available  to  the  Office  of 
Equal  Employment  Opportunity, 
Congress,  Department  of  Justice  and 
judicial  branch  elements  as  required  by 
cited  authorities,  requested  pursuant  to 
those  authorities  or  ordered  by  specific 
judicial  branch  order. 

The  DoD  ‘Blanket  Routine  Uses’ 
published  at  the  beginning  of  the  NSA/ 
CSS’s  compilation  of  record  systems 
also  apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 
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retrievability: 

By  name  and/or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Buildings  are  secured  by  a  series  of 
guarded  pedestrian  gates  and 
checkpoints.  Access  to  facilities  is 
limited  to  security-cleared  personnel 
and  escorted  visitors  only.  Within  the 
facilities  themselves,  access  to  paper 
and  computer  printouts  are  controlled 
by  limited-access  facilities  and  lockable 
containers.  Access  to  electronic  means 
is  limited  and  controlled  by  computer 
password  protection. 

RETENTION  AND  DISPOSAL: 

Destroy  when  4  years  old  by  pulping, 
burning,  shredding,  or  erasure  or 
destruction  of  magnet  media. 

System  manager(s)  and  address: 

Director,  Equal  Employment 
Opportunity  &  Diversity,  National 
Security  Agency/Central  Security 
Service,  Ft.  George  G.  Meade,  MD 
20755-6000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Security  Agency/Gentral  Security 
Service,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  9800  Savage  Road, 
Ft.  George  G.  Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Security 
Agency/Gentral  Security  Service, 
Freedom  of  Information  Act/Privacy  Act 
Office,  9800  Savage  Road,  Ft.  George  G. 
Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  fidl  name.  Social  Security 
Number  (SSN)  and  mailing  address. 

CONTESTING  RECORD  PROCEDURES: 

The  NSA/GSS  rules  for  contesting 
contents  and  appealing  initial 
determinations  are  published  at  32  CFR 
part  322  or  may  be  obtained  by  written 
request  addressed  to  the  National 
Security  Agency/Gentral  Security 
Service,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  9800  Savage  Road, 
Ft.  George  G.  Meade,  MD  20755-6000. 

RECORD  SOURCE  CATEGORIES: 

Individuals  themselves, 
organizational  elements,  personnel  file, 
and  other  sources  as  appropriate  and 
required. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Individual  records  and  data  elements 
in  this  file  may  be  exempt  pursuant  to 
5  U.S.G.  552a(k)(l),  (k)(2),  and  (k)(4). 

An  exemption  rule  for  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.G. 
553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  GFR  part  322.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  E8-30873  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2008-OS-0165] 

Privacy  Act  of  1974^  System  of 
Records 

agency:  National  Security  Agency/ 
Central  Security  Service,  DoD. 

ACTION:  Notice  to  alter  a  System  of 
Records. 

SUMMARY:  The  National  Security 
Agency/Gentral  Security  Service  is 
proposing  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.G.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  29,  2009  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
National  Security  Agency/Gentral 
Security  Service,  Office  of  Policy,  9800 
Savage  Road,  Suite  6248,  Ft.  George  G. 
Meade,  MD  20755-6248. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Hill  at  (301)  688-6527. 
SUPPLEMENTARY  INFORMATION:  The 
National  Security  Agency/Gentral 
Security  Service  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.G.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.G.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2008,  to  the 
House  Gommittee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 


February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  December  22,  2008. 

Morgan  E.  Frazier, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

GNSA  17 

SYSTEM  NAME: 

NSA/GSS  Employee  Assistance 
Service  (EAS)  Case  Records  (February 
22,  1993,  58  FR  10531). 

changes: 

•k  -k  -k  -k  ii 

CATEGORIES  OF  INDIVIDUALS  COVERED  IN  THE 

system: 

Delete  entry  and  replace  with  “NSA/ 
CSS  civilian  employees,  military 
assignees,  and  family  members  who 
voluntarily  request  counseling 
assistance.  Non-NSA  federal  employees 
and  third-party  employees  (foreign 
nationals)  who  are  detailed  to  NSA/ 
CSS.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  “Files 
consist  of  the  individual’s  full  name. 
Social  Security  Number  (SSN),  address 
and  case  records  compiled  by  counselor 
and  patient  questionnaires, 
questionnaires  completed  by  private 
counselors  to  whom  clients  are  referred, 
the  records  of  medical  treatment  and 
services,  correspondence  with  personal 
physicians  and  other  care  providers, 
NSA/GSS  Medical  Center  reports, 
results  of  psychological  assessment 
testing  and  interviews,  psychiatric 
examination  results  and  related 
reports.” 

AUTHORITY  FOB-MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “5 
U.S.G.  Section  301,  Departmental 
Regulations:  5  U.S.G.  Sections  7301, 
Presidential  Regulations  and  7361- 
7362,  Employee  Assistance  Program;  5 
U.S.G.  Sections  7901-7904,  Services  to 
Employees;  42  U.S.G.  Sections  290dd- 
1 — 290dd-2,  Confidentiality  of  records; 
5  CFR  Part  792,  Federal  Employees’ 
Health  and  Counseling  Programs; 
Executive  Order  12564,  Drug  Free 
Federal  Workplace:  Executive  Order 
12196,  Occupational  safety  and  health 
programs  for  Federal  employees,  as 
amended  and  E.O.  9397  (SSN).” 

*  ★  ★  *  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  “In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.G.  552a(b)  of  the 
Privacy  Act,  these  records  or 
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information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  any  legal  proceeding,  where 
pertinent,  to  which  DoD  is  a  party 
before  a  court  of  administrative  body 
(including,  but  not  limited  to  the  Equal 
Employment  Opportunity  Commission 
and  Merit  Systems  Protection  Board). 

To  any  entity  or  individual  under 
contract  with  NSA/CSS  for  the  purpose 
of  providing  Employee  Assistance 
Service  related  services. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he  ceases  to 
be  a  client/patient,  maintained  in  connection 
with  the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  Army’s 
‘Blanket  Routine  Uses'  do  not  apply  to  these 
types  records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18— R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice.” 

*  *  *  *  * 

STORAGE; 

Delete  entry  and  replace  with  “Paper 
in  file  folders  and  electronic  storage 
media.” 

RETRIEVABILITY: 

Delete  entry  and  replace  with  “By 
individual’s  name  and/or  Social 
Security  Number  (SSN).’’ 

SAFEGUARDS: 

Delete  entry  and  replace  with 
“Buildings  are  secured  by  a  series  of 
guarded  pedestrian  gates  and 
checkpoints.  Access  to  facilities  is 
limited  to  security-cleared  personnel 
and  escorted  visitors  only.  Within  the 
facilities  themselves,  access  to  paper 
and  computer  printouts  are  controlled 
by  limited-access  facilities  and  lockable 
containers.  Acoess  to  electronic  means 
is  limited  and  controlled  by  computer 
password  protection.” 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
“Records  of  clients  will  be  retained  at 
the  Employee  Assistance  Service  facility 
for  three  years  after  case  closure, 
retained  for  five  additional  years  in  the 
Agency  storage  facility,  then  destroyed 
by  pulping,  burning,  shredding,  erasure 
or  destruction  of  magnetic  media. 

Records  of  clients  who  retire  or 
separate  within  three  years  of  case 
closing  will  be  retained  at  the  Employee 
Assistance  Service  facility  for  a  year 
after  the  date  of  separation  or 
retirement,  then  stored  for  five  years  in 
the  Agency  storage  facility,  then 
destroyed  by  pulping,  burning, 
shredding  or  erasure  or  destruction  of 
magnetic  media.” 

SYSTEM  manager: 

Delete  entry  and  replace  with  “Chief, 
Employee  Assistance  Services,  National 
Security  Agency/Central  Security 
Service,  Ft.  George  G.  Meade,  MD 
20755-6000.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Security  Agency/Central  Security 
Service,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  9800  Savage  Road, 
Ft.  George  G.  Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Security 
Agency/Central  Security  Service, 
Freedom  of  Information  Act/Privacy  Act 
Office,  9800  Savage  Road,  Ft.  George  G., 
Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  “The 
NSA/CSS  rules  for  contesting  contents 
and  appealing  initial  determinations  are 
published  at  32  CFR  part  322  or  may  be 
obtained  from  the  systems  manager.” 

GNSA  17 

SYSTEM  NAME: 

NSA/CSS  Employee  Assistance 
Service  Case  Records. 


SYSTEM  LOCATION: 

National  Security  Agency/Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755-6000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NSA/CSS  civilian  employees,  military 
assignees,  and  family  members  who 
voluntarily  request  counseling 
assistance.  Non-NSA  federal  employees 
and  third-party  employees  (foreign 
nationals)  who  are  detailed  to  NSA/CSS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  consist  of  the  individual’s  full 
name.  Social  Security  Number  (SSN), 
address  and  case  records  compiled  by 
counselor  and  patient  questionnaires, 
questionnaires  completed  by  private 
counselors  to  whom  clients  are  referred, 
the  records  of  medical  treatment  and 
services,  correspondence  with  personal 
physicians  and  other  care  providers, 
NSA/CSS  Medical  Center  reports, 
results  of  psychological  assessment 
testing  and  interviews,  psychiatric 
examination  results  and  related  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Section  301,  Departmental 
Regulations;  5  U.S.C.  Sections  7301, 
Presidential  Regulations  and  7361- 
7362,  Employee  Assistance  Program;  5 
U.S.C.  Sections  7901-7904,  Services  to 
Employees;  42  U.S.C.  Sections  290dd- 
l-290dd-2.  Confidentiality  of  records;  5 
CFR  Part  792,  Federal  Employees’ 

Health  and  Counseling  Programs;  E.O. 
12564,  Drug  Free  Federal  Workplace; 
E.O.  12196,  Occupational  safety  and 
health  programs  for  Federal  employees, 
as  amended  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Used  by  counselors  to  facilitate  and 
record  treatment,  referral  and  follow-up 
on  behalf  of  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  any  legal  proceeding,  where 
pertinent,  to  which  DoD  is  a  party 
before  a  court  of  administrative  body 
(including,  but  not  limited  to  the  Equal 
Employment  Opportunity  Commission 
and  Merit  Systems  Protection  Board). 

To  any  entity  or  individual  under 
contract  with  NSA/CSS  for  the  purpose 
of  providing  Employee  Assistance 
Service  related  services. 
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Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he  ceases  to 
be  a  client/patient,  maintained  in  connection 
with  the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy.Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  Army’s 
‘Blanket  Routine  Uses’  do  not  apply  to  these 
types  records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  in  file  folders  and  electronic 
storage  media. 

retrievability: 

By  the  individual’s  name  and/or 
Social  Security  Number  (SSN). 

SAFEGUARDS: 

Buildings  are  secured  by  a  series  of 
guarded  pedestrian  gates  and 
checkpoints.  Access  to  facilities  is 
limited  to  security-cleared  personnel 
and  escorted  visitors  only.  Within  the 
facilities  themselves,  access  to  paper 
and  computer  printouts  are  controlled 
by  limited-access  facilities  and  lockable 
containers.  Access  to  electronic  means 
is  limited  and  controlled  by  computer 
password  protection. 

RETENTION  AND  DISPOSAL: 

Records  of  clients  will  be  retained  at 
the  Employee  Assistance  Service  facility 
for  three  years  after  case  closure, 
retained  for  five  additional  years  in  the 
Agency  storage  facility,  then  destroyed 
by  pulping,  burning,  shredding,  erasure 
or  destruction  of  magnetic  media. 

Records  of  clients  who  retire  or 
separate  within  three  years  of  case 
closing  will  be  retained  at  the  Employee 
Assistance  Service  facility  for  a  year 
after  the  date  of  separation  or 
retirement,  then  stored  for  five  years  in 


the  Agency  storage  facility,  then 
destroyed  by  pulping,  burning, 
shredding,  or  erasure  or  destruction  of 
magnetic  media. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Employee  Assistance  Services, 
National  Security  Agency /Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755-6000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Security  Agency/Central  Security 
Service,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  9800  Savage  Road, 

Ft.  George  G.  Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Security 
Agency /Central  Security  Service, 
Freedom  of  Information  Act/Privacy' Act 
Office,  9800  Savage  Road,  Ft.  George  G. 
Meade,  MD  20755-6000. 

Written  inquiries  should  contain  the 
individual’s  full  name.  Social  Security 
Number  (SSN)  and  mailing  address. 

CONTESTING  RECORD  PROCEDURES: 

The  NSA/CSS  rules  for  contesting 
contents  and  appealing  initial 
determinations  are  published  at  32  CFR 
part  322  or  may  be  obtained  from  the 
systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Primary  sources  are  Employee 
Assistance  Service  counselors,  the  client 
and  the  client’s  family.  Other  sources 
include  other  counselors,  and  other 
individuals  within  NSA/CSS. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  5  U.S.C.  552a  (k)(l),  (k)(2);  (k)(4) 
and  (k)(5),  as  applicable. 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k){l). 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 


be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identify  of  a 
confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k){4). 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.C. 

553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  CFR  part  322.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  E8-30874  Filed  12-29-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Extension  of  Public 
Comment  Period  for  the  Draft 
Environmental  Impact  Statement  for 
the  Laurelwood  Housing  Area  Access, 
Naval  Weapons  Station  Earle,  Colts 
Neck,  NJ 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  Under  the  National 
Environmental  Policy  Act,  the  U.S. 
Environmental  Protection  Agency 
published  a  notice  of  availability  on 
November  28,  2008  in  the  Federal 
Register  (73  FR  72477)  for  the 
Department  of  the  Navy’s  Draft 
Environmental  Impact  Statement  (Draft 
EIS)  for  the  Laurelwood  Housing  Area 
Access,  Naval  Weapons  Station  Earle, 
Colts  Neck,  New  Jersey  (EIS  No. 
20080480).  This  notice  announces  the 
extension  of  the  public  comment  period 
from  January  12,  2009  to  January  23, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naval  Facilities  Engineering  Command 
(NAVFAC)  Atlantic,  Attn;  Laurelwood 
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Housing  Area  EIS  Project  Manager,  Code 
EV21  Laurelwood  PM,  6506  Hampton 
Boulevard,  ERA  Building  A,  Norfolk, 

VA  23508;  http:// 
w^'w. laurelwoodeis.com. 

SUPPLEMENTARY  INFORMATION:  Comments 
on  the  Draft  EIS  should  he  mailed  to 
Naval  Facilities  Engineering  Command 
(NAVE AC)  Atlantic,  Attn:  Laurelwood 
Housing  Area  EIS  Project  Manager,  Code 
EV21  Laurelwood  PM,  6506  Hampton 
Boulevard,  LRA  Building  A,  Norfolk, 

VA  23508.  Comments  can  also  he 
submitted  via  the  project  Weh  site: 
http:/ /w'ww.laurelwoodeis.com.  All 
written  comments  postmarked  or 
submitted  to  the  project  Web  site  by 
January  23,  2009,  will  become  a  part  of 
the  official  public  record  and  will  be 
responded  to  in  the  Final  EIS.  An 
electronic  copy  of  the  Draft  EIS,  as  well 
as  further  information  on  the  proposed 
action,  is  available  on  the  project  Web 
site:  http://www.IaureIwoodeis.com. 

Dated:  December  19,  2008. 

T.M.  Cruz, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  E8-30937  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3810-EF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Hearings  for  the  Draft 
Environmental  Impact  Statement/ 
Overseas  Environmental  Impact 
Statement  for  the  Northwest  Training 
Range  Complex 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (Title  40  Code  of  Federal 
Regulations  Parts  1500-1508),  and 
Executive  Order  12114,  Environmental 
Effects  Abroad  of  Major  Federal  Actions, 
the  Department  of  the  Navy  (Navy)  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement/ 
Overseas  Environmental  Impact 
Statement  (EIS/OEIS)  for  public  release 
on  December  29,  2008.  The  National 
Marine  Fisheries  Service  (NMFS)  is  a 
Cooperating  Agency  for  the  EIS/OEIS. 

The  Draft  EIS/OEIS  evaluates  the 
potential  environmental  effects  of 
maintaining  Fleet  readiness  through  the 
use  of  the  Northwest  Training  Range 
Complex  (NWTRC)  to  support  current. 


emerging,  and  future  training  activities. 
The  proposed  action  serves  to 
implement  range  enhancements  to 
upgrade  and  modernize  range 
capabilities  within  the  NWTRC,  thereby 
ensuring  critical  Fleet  requirements  are 
met.  A  Notice  of  Intent  for  this  Draft 
EIS/OEIS  w'as  published  in  the  Federal 
Register  on  July  31,  2007  (72  FR  41712). 

The  Navy  will  conduct  five  public 
hearings  to  receive  oral  and  written 
comments  on  the  Draft  EIS/OEIS. 

Federal  agencies.  State  agencies,  and 
local  agencies  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  public  hearings.  This 
notice  announces  the  dates  and 
locations  of  the  public  hearings  for  this 
Draft  EIS/OEIS. 

An  open  house  session  will  precede 
the  scheduled  public  hearing  at  each  of 
the  locations  listed  below,  and  will 
allow  individuals  to  review^  the 
information  presented  in  the  Draft  EIS/ 
OEIS.  Navy  representatives  will  be 
available  during  the  open  house 
sessions  to  clarify  information  related  to 
the  Draft  EIS/OEIS. 

DATES  AND  ADDRESSES:  Five  public 
scoping  meetings  will  be  held  in 
Washington,  Oregon,  and  California  to 
receive  oral  and  written  comments  on 
the  Draft  EIS/OEIS.  All  meetings  will 
start  with  an  open  house  session  from 
5  p.m.  to  7  p.m.,  followed  by  a 
presentation  and  formal  public 
comment  period  from  7  p.m.  to  8:30 
p.m.  Public  hearings  w'ill  be  held  on  the 
following  dates  and  at  the  following 
locations: 

1.  Tuesday,  January  27,  2009,  at  Oak 
Harbor  School  District  Office,  ASC 
Board  Room,  350  S.  Oak  Harbor  Street, 
Oak  Harbor,  Washington; 

2.  Wednesday,  January  28,  2009,  at 
Pacific  Beach  Fire  Hall,  4586  State 
Route  109,  Pacific  Beach,  Washington: 

3.  Thursday,  January  29,  2009,  at 
Grays  Harbor  College  Cafeteria,  1620 
Edward  P.  Smith  Drive,  Aberdeen, 
Washington: 

4.  Friday,  January  30,  2009,  at 
Hatfield  Marine  Science  Center,  2030  SE 
Marine  Science  Drive,  New^port,  Oregon; 

5.  Monday,  February  2,  2009,  at 
Eureka  Women’s  Club,  1531  J  Street, 
Eureka,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kimberly  Kler,  Naval  Facilities 
Engineering  Command  Northwest, 
Attention:  NWTRC  EIS/OEIS,  1101 
Tautog  Circle,  Suite  203,  Sih'erdale, 
Washington  98315-1101;  or  http:// 

WTVW.  NWTRangeCom  pIexEIS.com . 

SUPPLEMENTARY  INFORMATION:  The 

NWTRC  consists  of  airspace,  surface 
operating  areas,  and  land  range  facilities 
in  the  Pacific  Northwest.  Components  of 


the  NWTRC  encompass  122,400  nm^  of 
surface/subsurface  ocean  operating  area, 
46,048  nm2  of  special  use  airspace,  and 
875  acres  of  land.  The  EIS/OEIS  Study 
Area  lies  within  the  NWTRC,  and 
encompasses  surface  and  subsurface 
ocean  operating  areas,  land  training 
areas,  and  special  use  airspace  in 
Washington,  and  over-ocean  special  use 
airspace  offshore  of  Washington, 

Oregon,  and  northern  California.  These 
ranges  and  operating  areas  are  used  to 
conduct  training  involving  military 
hardware,  personnel,  tactics,  munitions, 
explosives,  and  electronic  combat 
systems.  The  NWTRC  serves  as  a 
backyard  range  for  those  units 
homeported  in  the  Pacific  Northwest 
area  including  those  aviation,  surface 
ship,  submarine,  and  Explosive 
Ordnance  Disposal  units  homeported  at 
Naval  Air  Station  Whidbey  Island, 

Naval  Station  Everett,  Naval  Base 
Kitsap — Bremerton,  Naval  Base  Kitsap — 
Bangor,  and  Puget  Sound  Naval 
Shipyard. 

The  purpose  of  the  Proposed  Action 
is  to:  (1)  Achieve  and  maintain  Fleet 
readiness  using  the  NWTRC  to  support 
and  conduct  current,  emerging,  and 
future  training  activities  and  research, 
development,  test,  and  evaluation 
(RDT&E)  events  (primarily  unmanned 
aerial  vehicles);  (2)  expand  warfare 
missions  supported  by  the  NWTRC 
consistent  with  the  requirements  of  the 
Fleet  Response  Training  Plan  (FRTP) 
and  other  transformation  initiatives;  and 
(3)  upgrade  and  modernize  exi.sting 
range  capabilities  to  enhance  and 
sustain  Navy  training  and  RDT&E. 

The  need  for  the  Proposed  Action  is 
to:  (1)  Maintain  current  levels  of 
military  readiness  by  training  in  the 
NWTRC;  (2)  accommodate  future 
increases  in  operational  trainiffg  tempo 
in  the  NWTRC  and  support  the  rapid 
deployment  of  naval  units  or  strike 
groups;  (3)  achieve  and  sustain 
readiness  of  ships,  submarines,  and 
aviation  squadrons  using  the  NWTRC  so 
that  they  can  quickly  surge  significant 
combat  power  in  the  event  of  a  national 
crisis  or  contingency  operation, 
consistent  with  the  FRTP;  (4)  support 
the  acquisition  and  implementation  of 
advanced  military  technology  into  the 
Fleet;  (5)  identify  shortfalls  in  range 
capabilities,  particularly  training 
infrastructure  and  instrumentation,  and 
address  through  range  investments  and 
enhancements;  and  (6)  maintain  the 
long-term  viability  of  the  NWTRC  while 
protecting  human  health  and  the 
environment  and  enhancing  the  quality 
and  communication  capability  and 
safety  of  the  range  complex. 

The  No  Action  Alternative  is  the 
continuation  of  training  and  RDT&E. 
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Alternative  1  consists  of  an  increase  in 
the  number  of  training  activities  from 
baseline  levels  and  force  structure 
changes  associated  with  the 
introduction  of  new  weapon  systems, 
vessels,  and  aircraft  into  the  Fleet. 
Alternative  2,  the  Preferred  Alternative, 
consists  of  all  elements  of  Alternative  1. 
In  addition,  Alternative  2  includes  an 
increase  in  the  number  of  training 
activities  over  Alternative  1  levels  and 
implementation  of  range  enhancements. 

The  Draft  EIS  addresses  potential 
environmental  impacts  on  multiple 
resources,  including  but  not  limited  to: 
Air  quality;  water  resources:  airborne 
acoustic  environment:  biological 
resources,  marine  and  terrestrial: 
cultural  resources;  socioeconomics;  and 
public  health  and  safety. 

No  significant  impacts  are  identified 
for  any  resource  area  in  any  geographic 
location  within  the  NVVTRC  Study  Area 
that  cannot  be  mitigated,  with  the 
exception  of  exposure  of  marine 
mammals  to  underwater  sound.  The 
Navy'  has  requested  from  NMFS  a  Letter 
of  Authorization. (LOA)  in  accordance 
with  the  Marine  Mammal  Protection  Act 
to  authorize  the  incidental  take  of 
marine  mammals  that  may  result  from 
the  implementation  of  the  activities 
analyzed  in  the  NVVTRC  Draff  EIS/OEIS. 
In  compliance  with  the  Magnuson- 
Stevens  Fisheries  Conservation 
Management  Act,  the  Navy  is  in 
consultation  with  NMFS  regarding 
potential  impacts  to  Essential  Fish 
Habitat.  In  accordance  with  section  7  of 
the  Endangered  Species  Act,  the  Navy  is 
consulting  with  NMFS  and  U.S.  Fish 
and  Wildlife  Service  (USFVVS)  for 
potential  impacts  to  federally  listed 
species.  The  Navy  is  coordinating  with 
the  Washington  Department  of  Ecology, 
the  Oregon  Department  of  Land 
Conservation  and  Development,  and  the 
California  Coastal  Commission  for  a 
Coastal  Consistency  Determination 
under  the  Coastal  Zone  Management 
Act  for  each  respective  state.  Navy 
analysis  has  indicated  that  under  the 
Clean  Air  Act  requirements,  no 
significant  impacts  would  occur  to  the 
regional  air  quality,  and  under  the  Clean 
Water  Act  there  would  be  no  significant 
impacts  to  water  quality.  National 
Historic  Preservation  Act  analysis 
indicated  that  no  significant  impacts  to 
cultural  resources  would  occur  if  the 
Proposed  Action  or  alternatives  were 
implemented.  Implementation  of  the 
Proposed  Action  or  alternatives  would 
not  disturb,  adversely  affect,  or  result  in 
any  takes  of  bald  eagles,  nor  result  in  a 
significant  adverse  effect  on  the 
population  of  a  migratory  bird  species. 

The  decision  to  be  made  by  the  Navy 
is  to  determine  which  of  the  alternatives 


analyzed  in  the  EIS/OEIS  best  meet  the 
operational  needs  of  the  Navy  given  that 
all  reasonably  foreseeable 
environmental  impacts  have  been 
considered. 

The  Draft  EIS/OEIS  was  distributed  to 
Federal,  State,  and  local  agencies, 
elected  officials,  and  other  interested 
individuals  and  organizations.  The 
public  comment  period  will  end  on 
February  11,  2009.  Copies  of  the  Draft 
EIS/OEIS  are  available  for  public  review 
at  the  following  libraries:  Humboldt 
County  Library,  1313  Third  Street, 
Eureka,  CA;  Jefferson  County  Rural 
Library,  620  Cedar  Avenue,  Port 
Hadlock,  WA;  Kitsap  Regional  Library, 
1301  Sylvan  Way,  Bremerton,  WA; 
Lincoln  City  Public  Library,  801  SW 
Highway  101,  Lincoln  City,  OR;  Oak 
Harbor  Public  Library,  1000  SE  Regatta 
Drive,  Oak  Harbor,  WA;  Port  Townsend 
Public  Library,  1220  Lawrence  St.,  Port 
Townsend,  WA;  and  Timberland 
Regional  Library,  420  Seventh  Street, 
Hoquiam,  WA. 

Trie  Northwest  Training  Range 
Complex  Draft  EIS/OEIS  is  also 
available  for  electronic  public  viewing 
at:  http:// 

vx'W'w. NWTRangeCom plexEIS. com.  A 
paper  copy  of  the  Executive  Summary 
or  a  single  CD  with  the  Draft  EIS/OEIS 
will  be  made  available  upon  written 
request  by  contacting  Naval  Facilities 
Engineering  Command  Northwest, 
Attention:  Mrs.  Kimberly  Kler — NWTRC 
EIS/OEIS,  1101  Tautog  Circle,  Suite  203, 
Silverdale,  WA  98315-1101. 

Federal,  State,  and  local  agencies,  and 
interested  parties  are  invited  to  be 
present  or  represented  at  the  public 
hearing.  Written  comments  can  also  be 
submitted  during  the  open  house 
sessions  preceding  the  public  hearings. 

Oral  statements  will  be  heard  and 
transcribed  by  a  stenographer;  however, 
to  ensure  the  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record  on  the  Draft  EIS/OEIS  and  will  be 
responded  to  in  the  Final  pIS/OEIS. 
Equal  weight  will  be  given  to  both  oral 
and  written  statements.  In  the  interest  of 
available  time,  and  to  ensure  all  who 
wish  to  give  an  oral  statement  have  the 
opportunity  to  do  so,  each  speaker’s 
comments  will  be  limited  to  four  (4) 
minutes.  If  a  long  statement  is  to  be 
presented,  it  should  be  summarized  at 
the  public  hearing  with  the  full  text 
submitted  either  in  writing  at  the 
hearing,  or  mailed  to  Naval  Facilities 
Engineering  Command  Northwest, 
Attention:  Mrs.  Kimberly  Kler — NWTRC 
EIS/OEIS,  1101  Tautog  Circle,  S.uite  203, 
Silverdale,  WA  98315-1101.  In' 
addition,  comments  may  be  submitted 


online  at  http://www.NWTRange 
ComplexEIS.com  during  the  comment 
period.  All  written  comments  must  be 
postmarked  by  February  11,  2009,  to 
ensure  they  become  part  of  the  official 
record.  All  comments  will  be  addressed 
in  the  Final  EIS/OEIS. 

Dated:  December  19,  2008. 

T.M.  Cruz, 

Lieutenant  Commander,  Judge  Advocate 
General’s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  E8-30936  Filed  12-29-08;  8:45  am] 
BILLING  CODE  3aiO-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Director,  Information 
Collection  Clearance  Division, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
29,  2009. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  faxed  to  (202)  395-6974. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submi.ssion 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
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the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated;  December  23,  2008. 

Stephanie  Valentine, 

Acting  1C  Clearance  Official,  Regulatory 
Information  Management  Serv'ices,  Office  of 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Paul  Douglas  Teacher 
Scholarship  Program  Performance 
Report. 

Frequency:  Annually. 

Affected  Public:  Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  57. 

Burden  Hours:  684. 

Abstract:  The  Paul  Douglas  Teacher 
Scholarship  Program  Performance 
Report  was  originally  designed  to  assist 
State  agencies  to  provide  scholarships  to 
talented  and  meritorious  students  who 
were  seeking  teaching  careers  at  the 
preschool,  elementary,  and  secondary 
levels.  The  Department  uses  this 
information  to  ensure  the  compliance  of 
the  State  Educational  Agencies  and  the 
level  of  fulfillment  of  the  scholarship 
obligations  by  the  Douglas  scholars. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3858.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,'  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  the  Internet  address 
ICDocketMgr@ed.gov  or  faxed  to  202— 
401-0920.  Please  specify  the  complete 
title  of  the  information  collection  when 
making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339'. 

(FR  Doc.  E8-30966  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Overview  Information; 
College  Assistance  Migrant  Program 
(CAMP);  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2009 

Catalog  of  Federal  Domestic  Assistance 

(CFDA)  Number:  84.149A. 

Dates: 

Applications  Available:  December  30, 
2008. 

Deadline  for  Transmittal  of 
Applications:  February  23,  2009. 

Deadline  for  Intergovermental  Review: 
April  24,  2009. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  purpose  of 
CAMP  is  to  provide  academic  and 
financial  support  to  help  migrant  and 
seasonal  farmworkers  and  their  children 
complete  their  first  year  of  college. 

Priorities:  This  competition  includes 
two  competitive  preference  priorities 
and  one  invitational  priority.  In 
accordance  with  34  CTR  75.105(b)(2)(ii), 
the  competitive  preference  priority  for 
“novice  applicant”  is  from  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 

(34  CFR  75.225).  In  accordance  with  34 
CFR  75.105(b)(2)(iv),  the  competitive 
preference  priority  for  “prior  experience 
of  service  delivery”  is  from  section 
418A(e)  of  the  Higher  Education  Act  of 
1965,  as  amended  by  the  Higher 
Education  Opportunity  Act  (20  U.S.C. 
1070d-2(e)). 

Competitive  Preference  Priorities:  For 
FY  2009,  these  priorities  are  competitive 
preference  priorities.  Under  34  CFR 
75.105(c)(2)(i)  we  award  an  additional 
five  points  to  an  application  that  meets 
the  “novice  applicant”  competitive 
preference  priority,  and  up  to  a 
maximum  of  15  additional  points  to  an 
application  that  meets  the  “prior 
experience' of  service  delivery” 
competitive  preference  priority. 

These  priorities  are: 

Novice  Applicant 

The  applicant  must  be  a  “novice 
applicant”  as  defined  in  34  CFR 
75.225(a). 

Prior  Experience  of  Service  Delivery 

With  respect  to  applicants  with  an 
expiring  CAMP  project,  the  Secretary 
will  consider  the  applicant’s  prior 
experience  in  implementing  its  expiring 
CAMP  project  based  on  information 
contained  in  documents  previously 
provided  to  the  Department,  such  as 
annual  performance  reports,  project 
evaluation  reports,  site  visit  reports,  and 


the  previously  approved  CAMP 
application. 

Under  this  competition,  we  are 
particularly  interested  in  applications 
that  address  the  following  priority. 

Invitational  Priority:  For  FY  2009,  this 
priority  is  an  invitational  priority. 

Under  34  CFR  75.105(c)(1),  we  do  not 
give  an  application  that  meets  this 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

This  priority  is: 

Applications  that  propose  to  engage 
faith-based  and  community 
organizations  in  the  delivery  of  services 
under  this  program. 

Program  Authority:  20  U.S.C.  1070d- 
2,  the  Higher  Education  Act  of  1965,  as 
reauthorized  by  the  Higher  Education 
Opportunity  Act  (HEOA)  (Pub.  L.  No. 
110-315). 

Applicable  Regulations:  (a)  EDGAR  in 
34  CFR  parts  74,  75,  77,  79,  82,  84,  85, 
86,  97,  98,  and  99.  (b)  The  regulations 
in  34  CFR  part  206.  (c)  The  definitions 
of  a  migratory  agricultural  worker  in  34 
CFR  200.81(d),  migratory  child  in  34 
CFR  200.81(e),  and  migratory  fisher  in 
34  CFR  200.81(f).  (d)  The  regulations  in 
20  CFR  669.110  and  669.320. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  IHEs  only. 

Note:  The  definition  of  terms  in  34  CFR 
200.81(d),  (e),  and  (f)  were  published  in  the 
Federal  Register  on  July  29,  2008  at  73  FR 
44102, 44123-24. 

Note:  The  regulations  in  34  CFR  part  206 
were  issued  prior  to  the  enactment  of  the 
HEOA.  The  application  package  identifies 
any  provisions  in  part  206  that  have  been 
superseded  by  enactment  of  the  HEOA. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$5,338,000  for  new  awards  for  this 
program  for  FY  2009.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards: 
Sl80,000-$425,000. 

Estimated  Average  Size  of  Awards: 
$410,615. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  CAMP 
award  exceeding  $425,000  for  a  single 
budget  period  of  12  months.  The 
Assistant  Secretary  for  Elementary  and 
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Secondary  Education  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Estimated  Number  of  Awards:  13. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  Institutions  of 
higher  education  (IHEs)  or  private  non¬ 
profit  organizations  (including  faith- 
based  organizations)  that  plan  their 
projects  in  cooperation  with  an  IHE  and 
propose  to  operate  some  aspects  of  the 
project  with  the  facilities  of  the  IHE. 

2.  Cost  Sharing  or  Matching:  This 
program  does  not  require  cost  sharing  or 
matching. 

IV.  Application  and  Submission 
Information 

1.  Address  To  Request  Application 
Package:  David  De  Soto,  U.S. 
Department  of  Education,  Office  of 
Migrant  Education,  400  Maryland 
Avenue,  SW.,  room  3E344,  Washington, 
DC  20202-6135.  Telephone:  (202)  260- 
8103  or  by  e-mail: 
david.de.soto@ed.gov. 

The  application  package  also  can  be 
obtained  electronically  at  the  following 
address :  h  ttp://v\'ivw.  ed.gov/ programs/ 
CAMP/applicant.html.  • 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
contact  person  listed  in  this  section. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  application  narrative  to  the 
equivalent  of  no  more  than  25  pages, 
using  the  following  standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative  (Part  4),  including 
titles,  headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures,  and  graphs.  Charts, 
tables,  figures,  and  graphs  presented  in 


the  application  narrative  count  toward 
the  page  limit. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Appendices  must  be  limited  to  15 
pages  and  may  include  the  following: 
resumes,  job  descriptions,  letters  of 
support,  and  bibliography. 

The  page  limit  does  not  apply  to  the 
cover  sheet:  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract. 
However,  the  page  limit  does  apply  to 
all  of  the  application  narrative  section. 

Our  reviewers  will  not  read  any  pages 
of  your  application  that  exceed  the  page 
limit;  or  exceed  the  equivalent  of  the 
page  limit  if  you  apply  other  standards. 

3.  Submission  Dates  and  Times: 

Applications  Available:  December  30, 

2008. 

Deadline  for  Transmittal  of 
Applications:  February  23,  2009. 

Deadline  for  Intergovermental 
Review:  April  24,  2009. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  refer  to 
section  IV.6.  Other  Submission 
Requirements  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

4.  Intergovernmental  Review:  This 
competition  is’subject  to  Executive 
Order  12372  and  the  regulations  in  34 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 


6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications.  Applications  for  grants 
under  the  Gollege  Assistance  Migrant 
Program,  GFDA  number  84.149A,  must 
be  submitted  electronically  using  the 
Governmentwide  Grants.gov  Apply  site 
at  http://www.Grants.gov.  Through  this 
site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirerhent. 

You  may  access  the  electronic  grant 
application  for  the  Gollege  Assistance 
Migrant  Program  at  mvw.Grants.gov. 

You  must  search  for  the  downloadable 
application  package  for  this  competition 
by  the  GFDA  number.  Do  not  include 
the  GFDA  number’s  alpha  suffix  in  your 
search  (e.g.,  search  for  84.149,  not 
84.149A). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30:00  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  (leadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  ydu  if  we  are  rejecting  your 
application  because  it  was  date  and  time 


79860 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  program  to 
ensure  that  you  submit  your  application 
in  a  timely  manner  to  the  Grants.gov 
system.  You  can  also  find  the  Education 
Submission  Procedures  pertaining  to 
Grants.gov  at  http://e-Grants.ed.gov/ 
help/ 

GrontsgovSubnnssionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http://wi\'W'.grants.gov/appIicants/ 
get_registered.jsp).  These  steps  include 
(1)  Registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Central  Contractor 
Registry  (CCR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 
outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 

WWW. grants.gov/section91 0/ 

Grants. govRegistrationBroch  are.  pdf) . 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 


Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  You  must  attach  any  narrative 
sections  of  your  application  as  files  in 
a  .DOC  (document),  .RTF  (rich  text),  or 
.PDF  (Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password-protected  file,  we 
will  not. review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application); 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  j'our 
application  through  Grants.gov,  please 
contact  the  Grants'.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grnnts.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m.. 


Washington,  DC  time,  on  the 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
the  Grants.gov  system  because — 

•  You  do  not  Kave  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  WTitten 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statememt  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  David  De  Soto,  400 
Maryland  Avenue,  SW.,  room  3E344, 
Washington,  DC  20202-6135. 

Telephone  (202)  260-8103.  FAX:  (202) 
205-0089. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail.  If  you  qualify  for  an  exception 
to  the  electronic  submission 
requirement,  you  may  mail  (through  the 
U.S.  Postal  Service  or  a  commercial 
carrier)  your  application  to  the 
Department.  You  must  mail  the  original 
and  two  copies  of  your  application,  on 
or  before  the  application  deadline  date, 
to  the  Department  at  the  following 
address: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.149A),  LBJ  Basement 
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Level  1,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-^260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education.  * 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery.  If  you  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  you  (or  a  courier  service) 
may  deliver  your  paper  application  to 
the  Department  by  hand.  You  must 
deliver  the  original  and  two  copies  of 
your  application  by  hand,  on  or  before 
the  application  deadline  date,  to  the 
Department  at  the  following  address: 

U. S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.149A),  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202-4260. 

The  Application  Control  Center  accepts 
hand  deliveries  daily  between  8:00  a.m. 
and  4:30:00  p.m.,  Washington,  DC  time, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application:  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  34 


CFR  75.210  of  EDGAR  and  are  listed  in 
the  application  package. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notice  (GAN). 
We  may  notify  you  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  in  34  CFR  75.118.  The 
Secretary  may  also  require  more 
frequent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
http  ://www.  ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  Under  the 
Government  Performance  and  Results 
Act  (GPRA),.the  Department  developed 
the  following  performance  measures  to 
evaluate  the  overall  effectiveness  of  the 
CAMP:  (1)  The  percentage  of  CAMP 
participants  completing  the  first 
academic  year  of  their  postsecondary 
program,  and  (2)  the  percentage  of 
CAMP  participants  who,  after 
completing  the  first  academic  year  of 
college,  continue  their  postsecondary 
education; 

Applicants  may  wish  to  demonstrate 
a  sound  capacity  to  provide  reliable  data 
on  these  measures,  including  the 
project’s  annual  performance  targets  for 
addressing  the  GPRA  performance 
measures,  as  is  required  by  the  OMB 
approved  annual  performance  report 
that  is  included  in  the  application 
package. 

All  grantees  will  be  required  to 
submit,  as  part  of  their  annual 
performance  report,  information  with 
respect  to  these  performance  measures. 


VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

David  De  Soto,  U.S.  Department  of 
Education,  Office  of  Migrant  Education, 
400  Maryland  Avenue,  SW.,  room 
3E344,  Washington,  DC  20202-6135. 
Telephone  Number:  (202)  260-8103,  or 
by  e-mail:  david.de.soto@ed.gov. 

If  you  use  a  TDD,  call  the  Federal 
Relay  Service  (FRS),  toll  free,  at  1-800- 
877-8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  of 
this  notice. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  December  23,  2008. 

Kerri  L.  Briggs, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  E8-31025  Filed  12-29-08;  8:45  am) 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Safe  and  Drug-Free  Schools; 
Overview  Information;  Safe  Schools/ 
Healthy  Students  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2009 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.184L. 

Dates: 

Applications  Available:  January  5, 
2009. 

Deadline  for  Transmittal  of 
Applications:  March  4,  2009. 


’  :;  "V.  ;■%•.  ', 'J'-  V  'a4 


Jtx^. 


79862 


Federal  Register / Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


■;i 


.1 


Deadline  for  Intergovernmental 
Review:  May  3,  2009. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  Safe 
Schools/Healthy  Students  (SS/HS) 
program  supports  the  implementation 
and  enhancement  of  integrated, 
comprehensive  community-wide  plans 
that  create  safe  and  drug-free  schools 
and  promote  healthy  childhood 
development. 

Priorities:  These  priorities  are  from 
the  notice  of  final  priorities, 
requirements,  selection  criteria,  and 
definitions  for  this  program,  published 
in  the  Federal  Register  on  May  10,  2007 
(72  FR  26692). 

Note;  Definitions  for  important  terms 
associated  with  this  competition  (e.g., 
authorized  representative,  local  juvenile 
justice  agency)  can  be  found  in  the  notice  of 
final  priorities,  requirements,  selection 
criteria,  and  definitions  published  in  the 
Federal  Register  on  May  10,  2007  (72  FR 
26692). 

Absolute  Priority:  For  FY  2009  and 
any  subsequent  year  in  which  we  make 
awards  from  the  list  of  unfunded 
applicants  from  this  competition,  this 
priority  is  an  absolute  priority.  Under  34 
CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

This  priority  is: 

Comprehensive  Plan:  This  priority 
supports  projects  of  local  educational 
agencies  (LEAs)  proposing  to  implement 
an  integrated,  comprehensive 
community-wide  plan  designed  to 
create  safe,  respectful,  and  drug-free 
school  environments  and  promote 
prosocial  skills  and  healthy  childhood 
development.  Plans  must  focus 
activities,  curricula,  programs,  and 
services  in  a  manner  that  responds  to 
the  community’s  existing  needs,  gaps,  or 
weaknesses  in  areas  related  to  the  five 
comprehensive  plan  elements: 

Element  One — Safe  School 
Environments  and  Violence  Prevention 
Activities. 

Element  Two — Alcohol,  Tobacco,  and 
Other  Drug  Prevention  Activities. 

Element  Three — Student  Behavioral, 
Social,  and  Emotional  Supports. 

Element  Four — Mental  Health 
Services. 

Element  Five — Early  Childhood 
Social  and  Emotional  Learning 
Programs. 

Competitive  Preference  Priority:  For 
FY  2009  and  any  subsequent  year  in 
which  we  make  awards  from  the  list  of 
unfunded  applicants  from  this 
competition,  this  priority  is  a 
competitive  preference  priority. 


Under  34  CFR  75.105(c)(2)(i)  we 
award  an  additional  5  points  to  an 
application  that  meets  this  priority. 

This  priority  is: 

LEAs  That  Have  Not  Previously 
Received  a  Grant  or  Services  Under  the 
Safe  Schools/Healthy  Students 
Initiative:  Under  this  priority,  we  give 
priority  to  applications  from  LEAs  that 
have  not  yet  received  a  grant  under  this 
program  as  an  applicant  or  as  a  member 
of  a  consortium.  In  order  for  a 
consortium  application  to  be  eligible 
under  this  priority,  no  member  of  the 
LEA  consortium  may  have  received  a 
grant  or  services  under  this  program  as 
an  applicant  or  as  a  member  of  a 
consortium  applicant. 

Application  and  Eligibility 
Requirements.  The  applicant  must  meet 
the  following  requirements,  which  are 
from  the  notice  of  final  priorities, 
requirements,  selection  criteria,  and 
definitions  for  this  program  published 
in  the  Federal  Register  on  May  10,  2007 
(72  FR  26692): 

(1)  Program-Specific  Assurances  for 
Former  SS/HS  Grant  Recipients.  For 
those  LEAs  that  have  previously 
received  funds  or  services  (or  for  those 
LEA  consortia  that  include  a  member 
LEA  that  has  received  funds  or  services) 
under  the  SS/HS  program,  a  program- 
specific  assurance  must  be  submitted  as 
part  of  the  SS/HS  application.  All 
participating  LEAs  in  a  proposed 
consortium  project  must  sign  this 
program-specific  assurance.  The 
assurance  must  state  that,  if  awarded, 
the  project  will  not  serve  those  schools 
or  sub-regions  served  by  the  first  SS/HS 
project.  Applications  from  prior  SS/HS 
grant  recipients  (or  from  a  consortium 
that  includes  an  LEA  that  has 
previously  received  SS/HS  funds  or 
services)  that  do  not  include  the 
program-specific  assurance  will  be 
rejected  and  not  considered  for  funding. 

(2)  Funding  Limits  for  Applicants.  An 
applicant’s  request  for  funding  must  not 
exceed  the  following  maximum 
amounts,  based  on  student  enrollment 
data,  for  any  of  the  project’s  four  12- 
month  budget  periods:  $2,250,000  for  an 
LEA  with  at  least  35,000  students; 
$1,500,000  for  an  LEA  with  at  least 
5,000  students  but  fewer  than  35,000 
students;  and  $750,000  for  an  LEA  with 
fewer  than  5,000  students.  In  applying 
these  maximums,  applicants  must  use 
the  most  recent  student  enrollment  data 
from  the  National  Center  for  Education 
Statistics’  (NCES)  Common  Core  of  Data 
(CCD)  as  posted  on  the  NCES  Web  site. 
In  the  case  of  consortium  applicants,  the 
maximum  funding  request  is  based  on 
the  combined  student  enrollment  data 
for  the  participating  I.^As.  Department 
of  the  Interior,  Bureau  of  Indian 


Education-funded  schools  that  are  not 
included  in  the  NCES  database  and 
request  grant  funds  that  exceed 
$750,000  for  any  of  the  project’s  four  12- 
month  budget  periods  must  provide 
documentation  of  enrollment  data. 

(3)  Preliminary  Memorandum  of 
Agreement  (MO A).  Each  applicant  must 
include  in  its  application  a  preliminary 
MOA  that  is  signed  by  the  authorized 
representatives  of  the  LEA,  the  local 
juvenile  justice  agency,  the  local  law 
enforcement  agency,  and  the  local 
public  mental  health  authority — the 
required  SS/HS  partners.  For 
consortium  applicants,  the  preliminary 
MOA  must  be  signed  by  the  authorized 
representatives  of  each  member  LEA 
and  by  the  authorized  representatives  of 
each  corresponding  required  SS/HS 
partner  for  each  member  LEA. 
Additionally,  the  preliminary  MOA 
must: 

(a)  Include  information  that  supports 
the  selection  of  each  identified  SS/HS 
required  partner  that  has  signed  the 
preliminary  MOA; 

(b)  Demonstpate  the  support  and 
commitment  of  the  required  SS/HS 
partners  to  implement  and  sustain  the 
project  if  funded; 

(c)  Name  a  core  management  team  of 
senior  representatives  from  the  required 
partners,  and  clearly  define  how  each 
member  of  the  team  will  support  the 
project  director  in  the  day-to-day 
management  of  the  project; 

(d)  Describe  how  multiple  and  diverse 
sectors  of  the  community,  including 
parents  and  students,  have  been  and 
will  continue  to  be  involved  in  the 
design,  implementation,  and  continuous 
improvement  of  the  project;  and 

(e)  Include,  as  an  attachment,  a  logic 
model  (a  graphic  representation  of  the 
project  in  chart  format)  that  identifies 
needs  or' gaps  and  connects  those  needs 
or  gaps  with  corresponding  project 
goals,  objectives,  activities,  partners’ 
roles,  outcomes,  and  outcome  measures 
for  each  of  the  SS/HS  elements. 

Applications  that  do  not  include  the 
preliminary  MOA  signed  by  the 
authorized  representatives  of  each  of  the 
required  SS/HS  partners  (the  LEA,  the 
local  juvenile  justice  agency,  the  local 
law  enforcement  agency,  and  the  local 
public  mental  health  authority)  and  the 
logic  model  will  be  rejected  and  not 
considered  for  funding. 

(4)  Final  MOA.  If  funded,  grant 
recipients  must  complete  a  final  MOA. 
The  final  MOA  must  be  signed  by  the 
authorized  representatives  of  the  LEA, 
the  local  juvenile  justice  agency,  the 
local  law  enforcement  agency,  and  the 
local  public  mental  health  authority — 
the  required  SS/HS  partners.  For 
consortium  applicants,  the  final  MOA 
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must  be  signed  by  the  authorized 
representative  for  each  member  LEA 
and  the  authorized  representative  for 
each  of  the  corresponding  required  SS/ 
HS  partners  for  each  member  LEA.  The 
final  MOA  must  also  include  the 
following: 

(a)  Information  that  supports  the 
selection  of  each  identified  SS/HS 
required  partner  that  has  signed  the 
final  MOA; 

(b)  Any  needed  revisions  to  the 
statement  of  support  and  commitment 
for  each  of  the  required  SS/HS  partners 
to  implement  and  sustain  the  project; 

(c)  A  final  roster  of  the  core 
management  team  of  senior 
representatives  from  the  required  SS/HS 
partners  that  clearly  defines  how  each 
member  of  the  team  will  support  the 
project  director  in  the  day-to-day 
management  of  the  project; 

(d)  Any  needed  revisions  to  the 
process  for  involving  multiple  and 
diverse  sectors  of  the  community  in  the 
implementation  and  continuous 
improvement  of  the  project; 

(e)  A  final  logic  model  that  identifies 
needs  or  gaps  and  connects  those  needs 
or  gaps  with  corresponding  project 
goals,  objectives,  activities,  partners’ 
roles,  outcomes,  and  outcome  measures 
for  each  of  the  SS/HS  elements; 

(f)  A  description  of  each  partner’s 
financial  responsibility  for  the  services 
that  it  will  provide,  along  with  the 
conditions  and  terms  of  responsibility 
for  those  services,  including  the  quality, 
accountability,  and  coordination  of 
services  as  they  relate  to  achieving  the 
goals,  objectives,  and  outcomes  of  the 
project; 

(g)  A  description  of  the  procedures  to 
be  used  for  referral,  treatment,  and 
follow-up  for  children  and  adolescents 
in  need  of  mental  health  services  and  an 
assurance  that  the  local  public  mental 
health  authority  will  provide 
administrative  control  and/or  oversight 
of  the  delivery  of  mental  health  services; 
and 

(h)  Any  other  necessary  revisions  to 
information  furnished  in  the 
preliminary  MOA. 

Program  Authority:  Safe  and  Drug- 
Free  Schools  and  Communities  Act  {20 
U.S.C.  7131);  Public  Health  Service  Act 
(42  U.S.C.  290aa);  and  Juvenile  Justice 
and  Delinquency  Prevention  Act  (42 
U.S.C.  5614(b)(4)(e)  and  5781  et  seq.). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  84. 
85,  97,  98,  99,  and  299.  (b)  The  notice 
of  final  priorities,  requirements, 
selection  criteria,  and  definitions, 
published  in  the  Federal  Register  on 
May  10,  2007  (72  FR  26692).  (c)  The 


notice  of  final  eligibility  requirement, 
published  in  the  Federal  Register  on 
December  4,  2006  (71  FR  70369). 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds: 
$30,900,000. 

The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Contingent  upon  the  availability  of 
funds  and  the  quality  of  applications, 
we  may  make  additional  awards  later  in 
FY  2009  and  in  FY  2010  from  the  list 
of  unfunded  applicants  from  this 
competition. 

Estimated  Range  of  Awards:  Up  to 
$750,000  for  an  LEA  with  few.er  than 
5,000  students;  up  to  $1,500,000  for  an 
LEA  with  at  least  5,000  students  but 
fewer  than  35,000  students;  and  up  to 
$2,250,000  for  an  LEA  with  at  least 
35,000  students. 

Estimated  Average  Size  of  Awards: 
$750,000  for  an  LEA  with  fewer  than 
5,000  students;  $1,500,000  for  an  LEA 
with  at  least  5,000  students  but  fewer 
than  35,000  students;  and  $2,250,000  for 
an  LEA  with  at  least  35,000  students. 

Estimated  Number  of  Awards:  28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  LEAs, 
including  charter  schools  that  are 
considered  LEAs  under  State  law,  and 
consortia  of  LEAs. 

Note:  The  Secretary  limits  eligibility  under 
the  SS/HS  grant  program  competition  (CFDA 
Number  84.184L)  to  applicants  that  do  not 
currently  have  an  active  grant  under  this 
grant  program.  For  the  purpose  of  this 
eligibility  requirement,  a  grant  is  considered 
active  until  the  end  of  the  grant’s  project  or 
funding  period,  including  any  extensions  of 
those  periods  that  extend  the  grantee’s 
authority  to  obligate  funds.  This  eligibility 
requirement  is  from  the  notice  of  final 
eligibility  requirement  published  in  the 
Federal  Register  on  December  4,  2006  (71  FR 
70369). 

2.  Cost  Sharing  or  Matching:  This 
competition  does  not  require  cost 
sharing  or  matching. 

3.  Other: 

(a)  Participation  by  Private  School 
Children  and  Teachers.  Section  9501  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 


(ESEA)  requires  that  LEAs  or  other 
entities  receiving  funds  under  the  Safe 
and  Drug-Free  Schools  and 
Communities  Act  provide  for  the 
equitable  participation  of  private  school 
children,  their  teachers,  and  other 
educational  personnel  in  private  schools 
located  in  areas  served  by  the  grant 
recipient.  In  order  to  ensure  that  grant 
program  activities,  curricula,  programs, 
and  services  address  the  needs  of 
private  school  children,  LEAs  must 
engage  in  timely  and  meaningful 
consultation  with  private  school 
officials  during  the  design  and 
development  of  the  program.  This 
consultation  must  take  place  before  any 
decision  is  made  that  affects  the 
opportunities  of  eligible  private  school 
children,  teachers,  and  other 
educational  personnel  to  participate. 

Administrative  direction  and  control 
over  grant  funds  must  remain  with  the 
grantee. 

(b)  Maintenance  of  Effort.  Section 
9521  of  the  ESEA  provides  that  LEAs 
may  receive  a  grant  only  if  the  State 
educational  agency  finds  that  either  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditures  of  the  LEA  and 
the  State  with  respect  to  the  provision 
of  free  public  education  by  the  LEA  for 
the  preceding  fiscal  year  was  not  less 
than  90  percent  of  the  combined  fiscal 
effort  or  aggregate  expenditures  for  the 
second  preceding  fiscal  year. 


1.  Address  To  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet,  from  the 
Education  Publications  Center  (ED 
Pubs),  or  from  the  program  office.  To 
obtain  a  copy  via  the  Internet,  use  tbe 
following  address:  http:/ lwww.ed.gov/ 
fund/grant/apply/grantapps/index.html. 

To  obtain  a  copy  from  ED  Pubs,  write, 
fax,  or  call  the  following:  Education 
Publications  Center,  P.O.  Box  1398, 
Jessup,  MD  20794-1398.  Telephone,  toll 
free:  1-877-433-7827.  FAX:  (301)  470- 
1244.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call,  toll  free: 
1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://www.ed.gov/pubs/ 
edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.184L. 

To  obtain  a  copy  from  tbe  program 
office,  contact:  Karen  Dorsey,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Potomac  Center  Plaza 
(PCP),  Room  10061,  Washington,  DC 


IV.  Application  and  Submission 
Information 
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20202-6450.  Telephone:  (202)  245-7858 
or  by  e-mail:  karen.dorsey@ed.gov. 

If  you  use  TDD,  call  the  Federal  Relay 
Service  (FRS),  toll  free,  at  1-800-877- 
8339. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
contact  person  listed  in  this  section. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  application  narrative  to  the 
equivalent  of  no  more  than  40  pages, 
using  the  following  standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative.  Titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  text  in  charts,  tables, 
figures,  and  graphs,  can  be  single 
spaced. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts: 
Times  New  Roman,  Courier,  Courier 
New,  or  Arial. 

•  Number  all  pages  consecutively 
using  the  style  1  of  40,  2  of  40,  and  so 
forth. 

•  Include  a  Table  of  Contents  with 
page  references.  The  40-page  limit  does 
not  apply  to  the  Table  of  Contents. 

Our  reviewers  will  not  read  any  pages 
of  the  narrative  portion  of  your 
application  that  exceed  the  page  limit  if 
you  apply  these  standards;  or  exceed  the 
equivalent  of  the  page  limit  if  you  apply 
other  standards. 

3.  Submission  Dates  and  Times: 

Applications  Available:  January  5, 

2009. 

Deadline  for  Transmittal  of 
Applications:  March  4,  2009. 

Applications  for  grants  under  this 
competition  may  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov),  or  in  paper 
format  by  mail  or  hand  delivery.  For 
information  (including  dates  and  times) 
about  how  to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery,  please  refer  to 
section  IV.6.  Other  Submission 
Requirements  of  this  notice. 


We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review:  May  3,  2009. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 

5.  Funding  Restrictions: 

a.  No  less  than  seven  percent  of  a 
grantee’s  budget  for  each  year  must  be 
used  to  support  costs  associated  with 
local  evaluation  activities. 

b.  No  more  than  10  percent  of  the  - 
total  budget  for  each  project  year  may  be 
used  to  support  costs  associated  with 
security  equipment,  security  personnel, 
and  minor  remodeling  of  school 
facilities  to  improve  school  safety. 

c.  We  reference  additional  regulations 
outlining  funding  restrictions  in  the 
Applicable  Regulations  section  of  this 
notice. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  may  be  submitted 
electronically  or  in  paper  format  by  mail 
or  hand  delivery. 

a.  Electronic  Submission  of 
Applications.  We  are  participating  as  a 
partner  in  the  Governmentwide 
Grants.gov  Apply  site.  The  Safe 
Schools/Healthy  Students  Program, 
CFDA  number  84.184L,  is  included  in 
this  project.  We  request  your 
participation  in  Grants.gov. 

If  you  choose  to  submit  your 
application  electronically,  you  must  use 
the  Governmentwide  Grants.gov  Apply 
site  at  http://www.Grants.gov.  Through 
this  site,  you  will  be  able  to  download 
a  copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not 
e-mail  an  electronic  copy  of  a  grant 
application  to  us. 

You  may  access  the  electronic  grant 
application  for  the  Safe  Schools/Healthy 
Students  Program  at  http:// 
nix'w.Grants.gov.  You  must  search  for 


the  downloadable  application  package 
for  this  competition  by  the  GFDA 
number.  Do  not  include  the  CFDA 
number’s  alpha  suffix  in  your  search 
(e.g.,  search  for  84.184,  not  84.184L). 

Please  note  the  following: 

•  Your  participation  in  Grants.gov  is 
voluntary. 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  mu.st  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30  p.m.,  Washington, 

DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30  p.m.,  Washington,  DC  time,  on  the 
application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  at  http:// 
e-Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http://\M\'w.grants.gov/applicants/ 
get_registered.jsp) . 

These  steps  include  (1)  Registering 
your  organization,  a  multi-part  process 
that  includes  registration  with  the 
Central  Contractor  Registry  (CCR);  (2) 
registering  yourself  as  an  Authorized 
Organization  Representative  (AOR);  and 
(3)  getting  authorized  as  an  AOR  by 
your  organization.  Details  on  these  steps 
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are  outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 
www.grants.gov/section91 0/ 

Grants. govRegistrationBroch  are. pdf). 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfidly  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  your 
application  in  paper  format. 

•  If  you  submit  your  application 
electronically,  you  must  submit  all 
documents  electronically,  including  all 
information  you  typically  provide  on 
the  following  forms:  Application  for 
Federal  Assistance  (SF  424),  the 
Department  of  Education  Supplemental 
Information  for  SF  424,  Budget 
Information — Non-Construction 
Programs  (ED  .524),  and  all  necessary 
assurances  and  certifications. 

•  If  you  submit  your  application 
electronically,  you  must  attach  any 
narrative  sections  of  your  application  as 
files  in  a  .DOC  (document),  .RTF  (rich 
text),  or  .PDF  (Portable  Document) 
format.  If  you  upload  a  file  type  other 
than  the  three  file  types  specified  in  this 
paragraph  or  submit  a  password- 
protected  file,  we  will  not  review  that 
material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 


contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after  4:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  The  Department  will  contact  you 
after  a  determination  is  made  on 
whether  your  application  will  be 
accepted. 

Note:  The  extension.s  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with, 'the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants. gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

b.  Submission  of  Paper  Applications 
by  Mail.  If  you  submit  your  application 
in  paper  format  by  mail  (through  the 
U.S.  Postal  Service  or  a  commercial 
carrier),  you  must  mail  the  original  and 
two  copies  of  your  application,  on  or 
before  the  application  deadline  date,  to 
the  Department  at  the  following  addrestj: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(Ch'DA  Number  84.184L),  LB)  Basement 
Level  1,  400  Maryland  Avenue,  SW., 
Washington,  DC  '20202-4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery.  If  you  submit  your 
application  in  paper  format  by  hand 
dt^ivery,  you  (or  a  courier  service)  must 
deliver  the  original  and  two  copies  of 
your  application  by  hand,  on  or  before 
the  application  deadline  date,  to  the 
Department  at  the  following  address: 

U. S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  Number '84. 184L),  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza.  Washington,  DC  20202—4260. 

The  Application  Control  Center 
accepts  band  deliveries  daily  between 
8:00  a.m.  and  4:30  p.m.,  Washington, 

DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
.Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including'suffix  letter,  if  any,  of  the 
competition  under  w'hich  you  are  submitting 
your  application:  and 

(2)  The  Application  Control  Center  wnll 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

1.  Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  the 
notice  of  final  priorities,  requirements, 
selection  criteria,  and  definitions, 
published  in  the  Federal  Regi.ster  on 
May  10,  2007  (72  FR  26692)  and  are 
listed  in  the  application  package. 

2.  Review  and  Selection  Process: 
Additional  factors  we  consider  in 
.selecting  an  application  for  an  award  are 
as  follows:  (1)  Geographic  distribution; 
and  (2)  diversity- of  activities  addressed 
by  the  projects. 
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VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  Semi-annual  and  annual 
performance  reports  are  required  for 
each  of  the  project’s  four  12-month 
performance  periods  in  accordance  with 
34  CFR  75.720(c).  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  For  specific  requirements  on 
reporting,  please  go  to  http:// 
www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Department  has  established  the 
following  Government  Performance  and 
Results  Act  of  1993  (GPRA)  performance 
measures  for  the  SS/HS  program: 

(1)  Student  Victimization/Perception 
of  School  Safety. 

(a)  Percentage  of  grantees  that 
experience  a  decrease  in  students  who 
did  not  go  to  school  on  1  or  more  days 
during  the  past  30  days  because  they  felt 
unsafe  at  school  or  on  their  way  to  and 
from  school. 

(b)  Percentage  of  grantees  that 
experience  a  decrease  in  students  who 
have  been  in  a  physical  fight  on  school 
property  in  the  12  months  prior  to  the 
survey. 

(2)  Student  Substance  Use/ Abuse. 

(a)  Percentage  of  grantees  that  report 
a  decrease  in  students  who  report 
current  (30-day)  marijuana  use. 

(b)  Percentage  of  grantees  that  report 
a  decrease  in  students  who  report 
current  (30-day)  alcohol  use. 

(3)  Mental  Health  Services  Provided. 

(a)  Percentage  of  grantees  that  report 
an  increase  in  the  number  of  students 
receiving  school-based  mental  health 
services. 

(b)  Percentage  of  grantees  that  report 
an  increase  in  the  percentage  of  mental 


health  referrals  for  students  that  result 
in  mental  health  services  being 
provided  in  the  community. 

These  measures  constitute  the 
Department’s  indicators  of  success  for 
this  program.  Consequently,  we  advise 
an  applicant  for  a  grant  under  this 
program  to  give  careful  consideration  to 
these  measures  in  conceptualizing  the 
approach  and  evaluation  for  its 
proposed  project.  Each  grantee  will  be 
required  to  provide,  in  its  annual 
performance  and  final  reports,  data 
about  its  progress  in  meeting  these 
measures. 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Dorsey,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
PGP,  Room  10061,  Washington,  DC 
20202-6450.  Telephone:  (202)  245-7858 
or  by  e-mail:  karen.dorsey@ed.gov. 

If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  of 
this  notice. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  can  view  this  document  in  text 
or  PDF  at  the  following  sites:  http:// 
WWW. ed.gov/ programs/ d  vpsafesch  ools/ 
applicant.html;  http:// 
www.sshs.samhsa.gov. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  bttp://www.gpoaccess.gov/nara/ 
index.html. 


Dated:  December  22,  2008. 

Deborah  A.  Price, 

Assistant  Deputy  Secretary  for  Safe  and  Drug- 
Free  Schools. 

[FR  Doc.  E8-31024  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4000-01 -P 


ELECTION  ASSISTANCE  COMMISSION 

Federal  Advisory  Committee  Act; 

Board  of  Advisors  Charter  Renewal 

agency:  U.S.  Election  Assistance 
Commission. 

ACTION:  Notice  of  charter  renewal. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  the  purpose  of  this  notice  is 
to  announce  that  the  U.S.  Election 
Assistance  Commission  (EAC)  has 
renewed  the  charter  for  the  Board  of 
Advisors  for  a  two-year  period  through 
December  19,  2010.  The  Board  of 
Advisors  is  a  federal  advisory 
committee  under  the  Federal  Advisory 
Committee  Act. 

DATES:  Renewed  through  December  19, 
2010. 

ADDRESSES:  U.S.  Election  Assistance 
Commission,  1225  New  York  Avenue, 
NW.,  Suite  1100,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gracia  M.  Hillman,  Designated  Federal 
Officer,  at  (202)  566-3100.  E-mail: 
havainfo@eac.gov. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Advisors  is  a  Federal  advisory 
committee  created  by  statute  whose  ' 
mission  is  to  advise  the  EAC  through 
review  of  the  voluntary  voting  systems 
guidelines;  through  review  of  voluntary 
guidance;  and  review  of  best  practices 
recommendations.  In  accordance  with 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended,  this 
notice  advises  interested  persons  of  the 
renewal  of  the  Board  of  Advisors 
charter. 

Alice  Miller, 

Chief  Operations  Officer,  U.S.  Election 
Assistance  Commission. 

Charter  of  the  U.S.  Election  Assistance 
Commission  Board  of  Advisors 

The  U.S.  Election  Assistance 
Commission  (EAC)  hereby  charters  the 
Board  of  Advisors  established  in  Title  II 
Section  211  of  the  Help  America  Vote 
Act  of  2002  (HAVA)  [Pub.  L.  107-252] 
pursuant  to  the  Federal  Advisory 
Committee  Act. 

Objectives  and  Duties 

1.  The  objective  of  the  Board  of 
Advisors  (the  Board)  is  to  advise  the 
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EAC  through  review  of  the  voluntary 
voting  systems  guidelines  described  in 
Title  II  Part  3  of  HAVA;  through  review 
of  the  voluntary  guidance  described 
under  Title  III  of  HAVA;  and  through 
the  review  of  the  best  practices 
recommendations  contained  in  the 
report  submitted  under  Section  242(b) 
of  Title  11  (HAVA  Title  II  Section  212). 

2.  The  Board  will  function  solely  as 
an  advisory  body  and  will  comply  fully 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

Membership 

1.  The  Board  shall  consist  of  the 
following: 

— Two  members  appointed  by  the 
National  Governors  Association. 

— Two  members  appointed  by  the 
National  Conference  of  State 
Legislatures. 

— Two  members  appointed  by  the 
National  Association  of  Secretaries  of 
State. 

— Two  members  appointed  by  the 
National  Association  of  State  Election 
Directors. 

— Two  members  appointed  by  the 
National  Association  of  Counties. 

— Two  members  appointed  by  the 
National  Association  of  County 
Recorders,  Election  Administrators 
and  Clerks. 

— Two  members  appointed  by  the 
United  States  Conference  of  Mayors. 
— Two  members  appointed  by  the 
Election  Center. 

— Two  members  appointed  by  the 
International  Association  of  County 
Recorders,  Election  Officials  and 
Treasurers. 

— Two  members  appointed  by  the 
United  States  Commission  on  Civil 
Rights. 

— Two  members  appointed  by  the 
Architectural  and  Transportation 
Barrier  Compliance  Board  under 
Section  502  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  792). 

— The  Chief  of  the  Office  of  Public 
Integi'ity  of  the  Department  of  Justice, 
or  the  Chiefs  designee. 

— The  Chief  of  the  Voting  Rights  Section 
of  the  Civil  Rights  Division  of  the 
Department  of  Justice  or  the  Chiefs 
designee. 

— The  Director  of  the  Federal  Voting 
Assistance  Program  of  the  Department 
of  Defense. 

— Four  members  representing 

professionals  in  the  field  of  science 
and  technology,  of  whom — 

(A)  One  each  shall  be  appointed  by 
the  Speaker  and  the  Minority  Leaders  of 
the  House  of  Representatives:  and 

(B)  One  each  shall  be  appointed  by 
the  Majority  Leader  and  the  Minority 
Leader  of  the  Senate. 


— Eight  members  representing  voter 

interests,  of  whom — 

(A)  Four  members  shall  be  appointed 
by  the  Committee  on  House 
Administration  of  the  House  of 
Representatives,  of  whom  two  shall  be 
appointed  by  the  Chair  and  two  shall  be 
appointed  by  the  Ranking  Member;  and 

(B)  Four  members  shall  be  appointed 
by  the  Committee  on  Rules  and 
Administration  of  the  Senate,  of  whom 
two  shall  be  appointed  by  the  Chair  and 
two  shall  be  appointed  by  the  Ranking 
Minority  Member.  (HAVA  Title  II, 
Section  214(a)) 

2.  Vacancy  appointments  shall  be 
made  in  the  same  manner  as  the  original 
appointments. 

3.  Members  of  the  Board  shall  serve 
for  a  term  of  2  years  and  may  be 
reappointed. 

4.  The  Board  shall  elect  a  Chair  from 
among  its  members. 

Administrative  Provisions 

1.  The  Board  will  report  to  the  EAC 
through  the  Advisory  Committee 
Management  Officer  pursuant  to  5 
U.S.C.  App.  1,  Section  8(b).  This  officer 
shall  be  an  EAC  Commissioner 
designated  by  the  Chairman  of  the  EAC. 

2.  The  Board  will  meet  a  minimum  of 
once  a  year  for  purposes  of  voting  on  the 
voluntary  voting  system  guidelines. 
Additional  meetings  may  be  called  at 
such  other  times  as  it  considers 
appropriate  for  the  purposes  of 
conducting  other  business  as  it 
considers  appropriate  consistent  with 
Title  II  of  HAVA.  (HAVA  Title  11, 

Section  215(a)(2)). 

3.  The  EAC  will  provide  clerical  and 
other  necessary  support  services  to  the 
Board.  (HAVA  Title  II,  Section  215(d)). 

4.  Members  of  the  Board  will  not  be 
compensated  for  their  services  but  will 
be  reimbursed  for  travel  expenses  and 
subsistence.  (HAVA  Title  II,  Section 
215(e)). 

5.  The  Board  may  use  the  United 
States  mails  in  the  same  manner  and 
under  the  same  conditions  as  a 
department  or  agency  of  the  Federal 
Government.  (HAVA  Title  11,  Section 
215(c)). 

6.  The  annual  cost  for  operating  the 
Board  is  estimated  at  $100,000,  which 
includes  one  quarter  staff  year  for 
support  services. 

7.  The  Board  may  establish  such 
committees  of  its  members  as  may  be 
necessary  subject  to  the  provisions  of 
the  law. 

8.  The  Board  may,  by  simple  majority 
vote,  adopt  resolutions  and  make 
recommendations.  Such  resolutions  and 
recommendations  will,  however,  be 
only  advisory  to  the  EAC  and  will  be 
restricted  to  the  EAC’s  activities 


described  in  Title  II,  Section  212  of  the 
Help  America  Vote  Act  of  2002. 

9.  The  EAC  will  provide  liaison 
services  between  the  Board  and  the 
Advisory  Panel  Secretariat  as  required 
by  the  Federal  Advisory  Committee  Act. 

Duration 

This  is  a  permanent  committee  as 
established  in  Title  II,  Section  215(f)  of  • 
the  Help  America  Vote  Act  of  2002. 

(FR  Doc.  E8-30912  Filed  12-29-08;  8:45  am) 
BILLING  CODE  6820-KF-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
this  meeting  be  announced  in  the 
Federal  Register. 

DATES:  Wednesday,  January  14,  2009, 

6  p.m. 

ADDRESSES:  DOE  Information  Center, 

475  Oak  Ridge  Turnpike,  Oak  Ridge, 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT;  Pat 

Halsey,  Federal  Coordinator, 

Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-2347  or  e-mail: 
halseypj@oro.doe.gov  or  check  the  Web 
site  at  http://\\'ww.oakridge.doe.gov/em/ 
ssab. 

SUPPLEMENTARY  INFORMATION; 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  The  main  meeting 
presentation  will  be  by  Steve 
McCracken,  DOE  Oak  Ridge  Assistant 
Manager  for  Environmental  . 
Management,  on  the  potential  footprint 
reduction  under  the  stimulus  package. 

Public  Participation:  The  EM  SSAB, 
Oak  Ridge,  welcomes  the  attendance  of 
the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Pat  Halsey  at 
least  seven  days  in  advance  of  the 
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meeting  at  the  phone  number  listed 
above.  Written  statements  may  be  filed 
with  the,Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  the  agenda 
item  should  contact  Pat  Halsey  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  notice 
is  being  published  less  than  15  days 
prior  to  the  meeting  date  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  the  meeting -date. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Pat  Halsey  at  the 
address  and  phone  number  listed  above. 
Minutes  will  also  be  available  at  the 
following  Web  site:  http:// 
www.oakridge.doe.gov/em/ssab/ 
minutes.htm. 

Issued  at  Washington,  DC  on  December  23, 
2008. 

Rachel  Samuel. 

Deputy  Committee  Management  Officer. 

[FR  Doc.  E8-30969  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy  ~ 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 

DATES:  Tuesday,  January  13,  2009,  9 
a.m.  to  6:30  p.m.  and  Wednesday, 
January  14,  2009,  9  a.m.  to  noon. 
ADDRESSES:  The  Gaithersburg  Hilton, 

620  Perry  Parkway,  Gaithersburg, 
Maryland  20877,  USA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  1000  Independence  Avenue, 
SW.;  Washington,  DC  20585-1290; 
Telephone:  301-903-4927. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  The  purpose  of  the  meeting 
will  be  to  complete  two  charges;  one  on 
High  Energy  Density  Laboratory  Plasmas 


and  one  that  asked  FESAC  to  review  the 
Fusion  Energy  Sciences  Strategic  Plan 
Overview  which  is  scheduled  to  be  sent 
to  Congress  by  March  1,  2009. 

Tentative  Agenda 

Tuesday,  January  13,  2009 

•  Office  of  Science  Perspectives. 

•  OFES  Program  Perspectives. 

•  Final  Report  on  the  High  Energy 
Density  Plasma  Charge. 

•  Report  on  FESAC  Review  of  the 
Strategic  Plan  Overview. 

•  Use  of  Technical  Readiness  Levels 
in  Planning  the  Fusion  Program. 

•  Use  of  Technical  Readiness  Levels 
at  Boeing. 

•  Public  Comments. 

•  Adjourn. 

Wednesday,  January  14,  2009 

•  Status  Report  on  the  Research 
Needs  Workshop  Activities. 

•  Preparation  of  Letters  to  DOE/SC. 

•  Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

aibert.opdenaker@science.doe.gov  (e- 
mail).  Reasonable  provision  will  be 
made  to  include  the  scheduled  oral 
statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule.  This  notice  is  being  published  less 
than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  on  the  U.S.  Department 
of  Energy’s  Office  of  Fusion  Energy 
Sciences  Web  site  [http:// 
wivw.science.doe.gov/ofes/]. 

Issued  at  Washington,  DC,  on  December  23, 
2008. 

Rachel  Samuel, 

Deputy  Committee  Management  Officer. 

[FR  Doc.  E8-30970  Filed  12-29-08;  8:45  am] 
BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

[Docket  No.  EERE-2006-BC-0132] 

Buiiding  Energy  Standards  Program: 
Determination  Regarding  Energy 
Efficiency  Improvements  in  the  Energy 
Standard  for  Buildings,  Except  Low- 
Rise  Residential  Buildings,  ANSI/ 
ASHRAE/IESNA  Standard  90.1-2004 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  determination. 


SUMMARY:  The  Department  of  Energy 
(DOE)  today  determines  that  the  2004 
edition  of  the  Energy  Standard  for 
Buildings,  Except  Low-Rise  Residential 
Buildings,  American  National  Standards 
Institute  (ANSI)/American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers  (ASHRAE) 
Illuminating  Engineering  Society  of 
North  America  (lESNA)  Standard  90.1- 
2004,  (Standard  90.1-2004)  would 
achieve  greater  energy  efficiency  in 
buildings  subject  to  the  code,  than  the 
1999  edition  (Standard  90.1-1999  or  the 
1999  edition).  The  quantitative  analysis 
of  the  energy  consumption  of  buildings 
built  to  Standard  90.1-2004,  as 
compared  with  buildings  built  to 
Standard  90.1-1999,  indicates  national 
source  energy  savings  of  approximately 
13.9  percent  of  commercial  building 
energy  consumption.  Site  energy 
savings  are  estimated  to  be 
approximately  11.9  percent.  As  a  result 
of  this  positive  determination  regarding 
Standard  90.1-2004,  each  State  is 
required  to  certify  that  it  has  reviewed 
the  provisions  of  its  commercial 
building  code  regarding  energy 
efficiency,  and  updated,  as  necessary, 
its  code  to  meet  or  exceed  Standard 
90.1-2004.  This  Notice  provides 
guidance  to  States  on  Certifications,  and 
Requests  for  Extensions  of  Deadlines  for 
Certification  Statements. 

DATES:  Certifications  and  Requests  for 
Extensions  of  Deadlines,  with  regard  to 
Standard  90.1-2004,  are  due  at  DOE  on 
or  before  December  30,  2010. 
ADDRESSES:  Certifications  or  Requests 
for  Extensions  of  Deadlines  should  be 
directed  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy,  Office  of  Building  Technology 
Assistance,  EE-42,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121.  Envelopes  or  packages  should  be 
labeled,  “State  Certification  of 
Commercial  Building  Codes  Regarding 
Energy  Efficiency”.  The  Technical 
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Support  Document  for  this 
determination  can  be  accessed  at 
http://www.energycades.gov/ 
implemhnt/determinationsjcom.stm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ronald  B.  Majette,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-2J,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121,  202-586-7935. 

SUPPLEMENTARY  INFORMATION: 

I.  IntrodiK;tion 

A.  Statutory  Requirements 

B.  Background 

1.  Publication  of  Standard  90.1-2004 

2.  Analysis  Methodology 

3.  DOE  Response  to  Comments  on  Previous 
Analysis 

C.  Summary  of  the  Comparative  Analysis 

1.  Quantitative  Analysis 

2.  Detailed  Textual  Analysis 

D.  Determination  Statement 

II.  Results  of  Quantitative  Analysis 

III.  Discussion  of  Detailed  Textual  Analysis 

IV.  Filing  Certification  Statements  With  DOE 

A.  Review  and  Update 

B.  Certification 

C.  Request  for  Extensions 

D.  Submittals 

V.  Approval  of  the  Office  of  the  Secretary 

1.  Introduction 

A.  Statutory^  Requirements 

Title  Ill  of  the  Energy  Conservation 
and  Production  Act,  as  amended 
(ECPA),  establishes  requirements  for  the 
Building  Energy  Efficiency  Standards 
Program.  (42  U.S.C.  6831  et  seq.)  ECPA 
provides  that  whenever  the  ANSI/ 
ASHRAE/IESNA  Standard  90.1-1989 
(Standard  90.1-1989  or  1989  edition),  or 
any  successor  to  that  code,  is  revised, 
the  Secretary  must  make  a 
determination,  not  later  than  12  months 
after  such  revision,  whether  the  revised 
code  would  improve  energy  efficiency 
in  commercial  buildings  and  must 
publish  notice  of  such  determination  in 
the  Federal  Register.  (42  U.S.C. 
6833(b)(2)(A))  The  Secretary  may 
determine  that  the  revision  of  Standard 
90.1-1989,  or  any  successor  thereof, 
improves  the  level  of  energy  efficiency 
in  commercial  buildings.  If  so,  then  not 
later  than  two  years  after  the  date  of  the 
publication  of  such  affirmative 
determination,  each  State  is  reqinred  to 
certify  that  it  has  reviewed  and  updated 
the  provisions  of  its  (commercial 
building  code  regarding  energy 
efficiency  with  respect  to  the  revised  or 
successor  code.  (42  U.S.C. 
6833(b)(2)(B)(i))  The  State  must  include 
in  its  certification  a  demonstration  that 
the  provisions  of  its  commercial 
building  code,  regarding  energy 
efficiency,  meet  or  exceed  the  revised 


standard  (in  this  case.  Standard  90.1- 
2004).  (42  U.S.C.  6833(b)(2)(B)(i)) 

If  the  Secretary  makes  a  determination 
that  the  revised  .standard  will  not 
improve  energy  efficiency  in 
commercial  buildings.  State  commercial 
codes  shall  meet  or  exceed  the  last 
revised  standard  for  which  the  Secretary 
has  made  a  positive  determination.  (42 
U.S.C.  6833(b)(2)(B)(ii))  On  July  15, 
2002,  the  Secretary  published  a 
determination  updating  the  reference 
code  to  Standard  90.1-1999.  67  FR 
46464.  DOE  held  a  w'orkshop  and 
accepted  comments  on  the  methodology 
for  making  a  determination  and  in  the 
final  determination,  DOE  addressed 
concerns  raised  as  to  the  methodology 
relied  upon  in  the  determination. 

ECPA  also  requires  the  Secretary  to 
permit  extensions  of  the  deadlines  for 
the  State  certification  if  a  state  can 
demonstrate  that  it  has  made  a  good 
faith  effort  to  comply  with  the 
requirements  of  Section  304(c)  of  ECPA 
and  that  it  has  made  significant  progress 
in  doing  so.  (42  U.S.C.  6833(c)) 

B.  Background 

1.  Publication  of  Standard  90.1-2004 

The  American  Society  of  Heating, 
Refrigerating  and  Air-Conditioning 
Engineers  (ASHRAE)  and  the 
Illuminating  Engineering  Society  of 
North  America  (lESNA)  approved  the 
publication  of  the  2004  edition  of 
Energy  Standard  for  Buildings  Except 
Low-rise  Residential  Buildings,  in  June 
2004  and  July  2004,  respectively. 

The  Standard  was  developed  under 
American  National  Standards  Institute 
approved  consensus  standard 
procedures.  Standard  90.1  is  under 
continuous  maintenance  by  a  Standing 
Standard  Project  Committee  (SSPC)  for 
which  the  ASHRAE  Standard 
Committee  has  established  a 
documented  program  for  regular 
publication  of  addenda  or  revisions, 
including  procedures  for  timely, 
documented,  consensus  action  on 
requests  for  change  to  any  part  of  the 
standard.  The  American  National 
Standards  Institute  (ANSI)  approves 
addenda  prior  to  their  publication  by 
ASHRAE  and  lESNA  and  therefore  prior 
to  their  inclusion  in  a  new  version  of 
Standard  90.1.  ANSI  approved  the  final 
addendum  for  inclusion  in  Standard 
90.1-2004  on  Augu.st  5,  2004.  The  2004 
edition  was  published  in  December 
2004. 

2.  Analysis  Methodology 

In  arriving  at  a  determination,  the 
Department  first  reviewed  all  significant 
changes  between  the  1999  edition  and 
the  2004  edition  of  Standard  90.1, 


including  those  changes  made  between 
the  1999  edition  and  the  2001  edition 
(ANSI/ASHRAE/IESNA  Standard  90.1- 
2001).  Standard  90.1  is  complex  and 
covers  a  broad  spectrum  of  the  energy 
related  components  and  systems  in 
buildings  ranging  from  simple  storage 
buildings  to  complex  hospitals  and 
laboratories.  The  size  of  buildings 
addressed  range  from  those  smaller  than 
single  family  homes  to  the  largest 
buildings  in  the  world.  The  approach  to 
development  of  the  standard  was  not 
changed  from  that  used  for  the  1999 
edition,  with  no  changes  to  the  scope  or 
the  way  components  are  defined.  The 
2004  edition  was  reorganized  to 
improve  usability  and  new  climate 
zones  were  utilized  in  place  of  the 
climate  bins  used  in  Standard  90.1- 
1999.  We  concluded  that  because  no 
significant  changes  were  made  to  the 
structure,  scope,  or  component 
definitions  of  Standard  90.1,  the  same 
methodology  used  for  the  analysis  of 
Standard  90.1-1999  could  be  utilized 
for  the  analysis  of  Standard  90.1-2004. 
Based  on  this,  DOE  determined  it  was 
unnecessary  to  hold  a  public  workshop 
and  seek  comment  on  the  analysis 
methodology,  as  was  done  on  for  the 
analysis  of  Standard  90.1-1999. 

DOE  did  not  conduct  a  formal 
determination  of  energy  savings  on  the 
2001  edition.  Initial  review  of  the 
changes  made  in  the  2001  edition 
indicated  that  while  the  changes 
typically  improved  the  u.sability  and 
understandability  of  the  text,  the  only 
changes  that  could  quantitatively  be 
compared  were  estimated  to  result  in 
negative  energy  savings.  These  changes, 
primarily  to  slab  edge  insulation 
requirements  in  cool  and  cold  climates, 
were  estimated  to  have  a  minor  impact 
in  terms  of  energy  efficiency  in 
buildings  at  the  national  level,  but  no 
simulation  was  made  to  quantify  the 
impact.  All  changes  made  between  the 
1999  and  2001  editions  are  included  in 
this  determination  for  the  2004  edition. 

3.  DOE  Response  to  Comments  on 
Previous  Analysis 

DOE  did  not  conduct  a  workshop  on 
the  analysis  relied  upon  in  this 
determination  because  DOE  relied  on 
the  same  methodology  as  in  the 
Standard  90.1-1999  determination.  DOE 
previously  sought  comment  on  this 
analysis  and  responded  to  comments 
received  in  the  Standard  90.1-1999 
determination.  67  FR  46464.  DOE  re¬ 
reviewed  the  comments  and  data 
submitted  regarding  issues  raised  in  the 
comparative  analysis  of  Standard  90.1- 
1989  and  Standard  90.1-1999.  The  more 
significant  comments  are  discussed 
below. 
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We  have  attempted  to  keep  the 
comparative  analysis  of  Standard  90.1- 
1999  and  Standard  90.1-2004  as  close 
as  possible  to  the  previous  analysis 
comparing  Standard  90.1-1989  and 
Standard  90.1-1999.  As  acknowledged 
in  the  previous  analysis,  we  recognize 
that,  given  the  numerous  assumptions 
required  to  simulate  the  potential 
impact  of  the  new  standard,  reasonable 
minds  could  differ  over  both  the 
specific  model  employed  and  over  the 
assumptions  used  in  those  models.  We 
recognized  previous  cautions  about  the 
complexity  of  the  problem  and 
magnitude  of  alternative  compliance 
approaches  in  the  standard. 

We  recognize  that  our  methodology 
for  the  purpose  of  a  simple  yes/no 
determination  is  inadequate  for 
determining  an  absolute  quantification 
of  energy  savings  estimates  associated 
with  using  Standard  90.1-2004  and 
make  no  such  claim  for  the  analysis  on 
which  this  determination  relies.  DOE 
did  perform  a  quantitative  analysis  that 
included  many  of  the  changes  in 
Standard  90.1-2004  that  can  be 
modeled,  but  this  quantitative  analysis 
is  not  able  to  accurately  quantify  all  the 
likely  effects  of  the  new  standard. 

We  continue  to  believe  that  our 
comparison  should  rely  on  both 
quantitative  and  qualitative 
comparisons.  While  quantitative 
estimates  of  energy  savings  are  indeed  a 
much  preferred  method  of  comparison, 
it  is  not  always  possible  to  simulate  or 
provide  appropriate  weighting  to  many 
features  in  Standard  90.1  and  therefore 
we  will  continue  to  note  changes  that 
individually,  or  in  net,  result  in 
increased  energy  efficiency,  even  where 
they  could  not  be  accurately  quantified. 
States  can  u.se  this  information  when 
upgrading  their  energy  codes. 

We  continue  to  believe  that  the 
analysis  of  whether  the  standard  will 
improve  energy  efficiency  in 
commercial  buildings  should,  to  the 
extent  possible,  reflect  the  changes  in 
the  minimum  requirements  of  each 
standard.  However,  in  assessing  the 
impact  of  those  requirements,  we 
believe  that  the  fundamental  buildings 
designs  considered,  including 
construction  types,  lighting  designs, 
operation,  and  equipment  design  and 
usage  characteristics  should  be  based  on 
a  realistic  estimate  of  current 
construction.  We  believe  that  we  have 
done  this  in  our  analysis. 

As  in  the  previous  determination  for 
Standard  90.1-1999,  DOE  did  not 
include  analysis  of  potential  changes  in 
equipment  market  share  in  its  analysis. 
Potentially,  different  levels  of  cost 
increases  between  specific  component 
types  serving  the  same  base  need  within 


the  construction  market  (e.g.  masonry 
wall  construction  versus  frame  wall 
construction  or  space  heating  boilers 
versus  furnaces)  could  result  in  market 
shifts  which  could  impact,  in  some 
cases  negatively,  overall  energy 
consumption  within  commercial 
buildings.  In  general,  the  Department 
does  not  have  the  data  or  the  tools  to 
examine  the  potential  elasticity  between 
markets  and  does  not  believe  it  is 
required  to  do  so  to  assess  whether  a 
revision  to  the  standard  will  improve 
energy  efficiency  in  commercial 
buildings.  The  Department  will  consider 
quantitative  data  regarding  the  impact  of 
market  switching  on  its  Determination 
only  if  there  is  sufficient  evidence  to 
believe  that  the  likely  impact  of  market 
switches  would  be  a  reduction  in  energy 
efficiency  due  to  the  revised  standard 
taken  as  a  whole. 

We  have  continued  to  use  new 
construction  square  footage  data 
extracted  from  the  Energy  Information 
Administration’s  National  Energy 
Modeling  System,  as  the  basis  for  our 
analysis.  For  this  analysis,  we  used  data 
from  the  years  2006  to  2015. 

Consistent  with  the  previous 
determination  analysis,  DOE  compared 
versions  of  Standard  90.1  “as  a  whole” 
and  did  not  issue  determinations  for 
individual  addenda.  DOE  interprets  the 
language  in  Section. 304(b)(2)  of  ECPA  to 
mean  thal  when  a  comprehensive 
revision  of  the  ASHRAE  Standard  is 
published,  which  in  this  case  is 
ASHRAE  Standard  90.1-2004,  then  that 
revised  or  successor  standard  triggers 
the  Secretary’s  obligation  to  issue  a 
determination  as  to  whether  the  revised 
standard  improves  energy  efficiency. 
This  determination  is  made  by 
comparing  the  revised  or  successor 
standard  to  the  last  predecessor 
standard. 

While  it  is  true  that  the  addenda 
process  is  part  of  the  ongoing 
maintenance  of  the  standard  and  thus 
continually  modifies  or  revises  the 
existing  standard  over  time,  it  would  be 
an  unreasonable  reading  of  the  statute  to 
categorize  each  addenda  in  this 
maintenance  process  as  a  “revised  or 
successor  standard”  within  the  meaning 
of  Section  304(b)(2)  of  ECPA,  so  as  to 
require  a  determination  by  the 
Secretary.  Such  an  interpretation  of  the 
statute  would  put  an  unreasonable 
burden  both  on  the  States  and  DOE.  For 
the  States,  a  determination  by  the 
Secretary  requires  some  State  action, 
and  what  is  required  depends  upon 
whether  the  Secretary  issues  an 
affirmative  or  a  negative  determination. 
If  the  Secretary  were  required  to  issue 
a  determination  after  each  addenda  was 
published,  the  States  would  be 


constantly  required  to  change  their 
codes.  This  would  affect  the  stability 
and  certainty  of  State  commercial 
building  codes.  DOE  believes  that 
Congress  could  not  have  intended  this 
result. 

We  continue  to  believe  that  DOE’s 
responsibility  is  to  determine  whether 
or  not  the  new  version  of  Standard  90.1 
will  improve  energy  efficiency,  and  not 
whether  the  measures  are 
technologically  feasible  and 
economically  justified.  The  statutory 
language  in  Section  304(b)  of  ECPA 
states  that  the  Secretary  is  required  to 
make  a  determination  as  to  whether  any 
successor  standard  to  ASHRAE 
Standard  90.1-1989  will  improve 
energy  efficiency.  (42  U.S.C. 
6833(b)(2)(A))  The  Secretary  must 
publish  a  notice  of  this  determination  in 
the  Federal  Register.  The  language  does 
not  require  that  DOE  perform  an 
independent  economic  analysis  as  part 
of  the  determination  process.  Section 
304(b)  of  ECPA  does  not  include  any 
reference  to  language  concerning 
economic  justification. 

However,  Congress  did  address 
consideration  of  the  technological 
feasibility  and  cost  effectiveness  of  the 
Voluntary  Building  Energy  Codes  be 
considered.  Section  307  of  ECPA 
requires  DOE  to  participate  in  the 
ASHRAE  process  and  to  assist  in 
determining  the  cost  effectiveness  and 
technical  feasibility  of  the  ASHRAE 
standard.  (42  U.S.C.  6836)  It  also 
requires  DOE  to  periodically  review  the 
economic  basis  of  the  voluntary 
building  energy  codes  and  participate  in 
the  industry  process  for  review  and 
modification,  including  seeking 
adoption  of  all  technologically  feasible 
and  economically  justified  energy 
efficiency  measures.  (42  U.S.C.  6836(b)) 

Unlike  Section  307  of  ECPA  which 
specifically  includes  language 
concerning  economic  justification, 
Section  304  of  ECPA  omits  any 
reference  to  economic  justification.  “It 
is  generally  presumed  that  Congress  acts 
intentionally  and  purposefully  where  it 
includes  particular  language  in  one 
section  of  a  statute  but  omits  it  in 
another  section.”  Botes  v.  United  States, 
522  U.S.  23,  29-30  (1997).  Accordingly, 
the  statutory  scheme  cannot  be  read  to 
require  an  economic  analysis  as  part  of 
the  determination  process  in  Section 
304(b)  of  ECPA. 

The  fact  that  the  Section  304  of  ECPA 
determination  process  does  not  require 
the  Secretary  to  perform  an  economic 
analysis  does  not  diminish  the 
importance  that  the  ASHRAE  standards 
be  technologically  feasible  and 
economically  justified.  However,  it 
appears  that  Congress  assumed  that 
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these  issues  would  be  addressed  by 
stakeholders  in  the  development  of  the 
standard  and  through  DOE’s  active 
participation  in  the  ASHRAE  process 
itself.  The  language  of  Section  307  of 
ECPA  delineates  DOE  as  one  participant 
in  the  process,  however  DOE  fs  not  the 
ultimate  decision  maker  regarding 
provisions  of  revisions  to  the  ASHRAE 
standard. 

Accordingly,  for  all  of  these  reasons, 
DOE  has  determined  that  it  is  not 
required  to  perform  an  economic 
analysis  as  part  of  its  determination 
process  in  Section  304  of  ECPA. 

We  continue  to  use  a  scaling  approach 
to  building  modeling,  as  opposed  to  the 
use  of  specific  buildings.  We  believe 
that  by  using  a  scaling  approach,  we  can 
assess  the  impact  of  building  envelope 
changes  over  a  broad  range  of  building 
sizes.  The  size  selection  of  the  prototype 
used  for  scaling  is  near  the  median 
square  footage  for  most  building 
categories. 

As  in  the  Standards  90.1-1999 
determination,  the  quantitative 
comparison  of  whole-building  lighting 
requirements  is  the  methodology  used 
and  we  addressed  space-by-space 
requirements  and  supplemental  or 
additional  lighting  power  allowances  in 
our  detailed  textual  analysis.  This  was 
an  issue  in  the  previous  comparison  of 
Standard  90.1-1989  and  Standard  90.1- 
1999.  64  FR  46473.  Standard  90.1-1999 
and  Standard  90.1-2004  have  virtually 
identical  additional  lighting  power 
allowance  requirements,  with  the 
exception  that  the  text  of  Standard  90.1- 
2004  includes  clarification  that  the 
additional  lighting  power  allowance  for 
retail  displays  is  based  on  the  area  of  the 
specific  display  and  not  on  the  floor 
area  surro<unding  the  display.  The 
difficulty  in  incorporating  this  into  a 
quantitative  analysis  is  obtaining  data 
on  the  size  of  display  areas.  DOE  has 
collected  information  on  display  areas 
with  dedicated  lighting  systems  from  a 
sample  of  retail  buildings  in  Richland, 
Kennewick,  and  Pasco,  Washington. 

The  results  of  this  survey  indicate  that 
there  is  a  wide  range  of  additional 
lighting  power  allowance  that  would  be 
considered  appropriate  under  either  the 
1999  or  2004  editions,  depending  on  the 
amount  of  display  area.  However,  the 
results  from  this  admittedly  small 
survey  indicate  that  the  variation  is 
correlated  highly  with  the  typo  of  retail 
establishment  (convenience  store, 
department  store,  specialty  store,  etc). 
DOE  does  not  know  of  any  source  of 
data  that  could  be  used  to  provide  an 
overall  weighting  of  the  retail  sector  by 
these  specific  types  and  therefore  has 
chosen  not  to  include  this  information 
in  the  quantitative  analysis. 


We  again  considered  comments  to  the 
analysis  of  the  Standard  90.1-1999 
determination  that  we  should  use  DOE 
2.1  as  the  basis  of  the  energy 
simulations,  and  we  also  considered 
whether  or  not  we  should  use  the  new’ 
EnergyPlus  simulation  software  for  this 
determination.  In  the  interests  of 
comparing  this  analysis  with  the 
analysis  done  previously  for  Standard 
90.1-1999,  we  choose  to  continue  to  use 
the  existing  BLAST  software  tool.  The 
use  of  EnergyPlus  in  this  determination 
was  rejected  for  three  reasons.  First,  the 
previous  analysis  of  Standard  90.1-1999 
had  been  conducted  in  BLAST  and  DOE 
wished  to  use  as  similar  a  process  as 
possible  for  this  analysis.  Second,  DOE 
did  not  have  a  set  of  building  prototypes 
in  EnergyPlus  that  could  have  been  used 
for  this  analysis.  DOE  did  develop  a  set 
of  prototypes,  but  these  were  not 
available  until  November  2008.  Third, 
DOE  believes  that  the  use  of  BLAST 
(and  the  existing  methodology)  may 
facilitate  public  review  of  this  analysis 
by  interested  stakeholders. 

C.  Summary  of  the  Comparative 
Analysis 

We  carried  out  both  a  broad 
quantitative  analysis  and  a  detailed 
textual  analysis  of  the  differences 
between  the  requirements  and  the 
stringencies  in  the  1999  and  the  2004 
editions. 

1.  Quantitative  Analysis 

The  quantitative  comparison  of 
energy  codes  was  done  using  whole¬ 
building  energy  simulations  of  buildings 
built  to  each  standar^.  We  simulated 
seven  representative  building  types  in 
11  representative  U.S.  climates.  Note 
that  only  differences  between 
requirements  applied  to  new  buildings 
were  considered  in  this  quantitative 
analysis.  Changes  in  requirements  in  the 
2004  edition  that  pertain  to  existing 
buildings  are  addressed  in  the  detailed 
textual  analysis.  The  simulations  were 
based  on  a  15  zone  building  prototype 
used  in  previous  DOE  building  research. 
Simulated  Energy  Use  Intensities  (EUI) 
for  each  zone  were  scaled  to  reflect 
variations  in  building  size  and  shapes 
for  each  representative  building  type. 
Energy  use  intensities  developed  for 
each  representative  building  type  were 
weighted  by  total  national  square 
footage  of  each  representative  building 
type  to  provide  an  estimate  of  the 
difference  between  the  national  energy 
use  in  buildings  constructed  to  both 
editions.' 


'  A  more  detailed  explanation  is  located  in  the 
Standard  90.1-2004  Technical  Support  Document 


Both  the  2004  and  1999  editions 
address  additions  and  renovations  to 
existing  buildings.  Since  DOE  found 
insufficient  data  to  permit  us  to 
accurately  quantify  the  effects  of  these 
aspects  of  the  standards,  we  chose  not 
to  address  the  impacts  on  existing 
buildings  in  this  analysis. 

The  quantitative  analysis  of  the 
energy  consumption  of  buildings  built 
to  Standard  90.1-2004,  as  compared 
with  buildings  built  to  Standard  90.1- 
1999,  indicates  national  source  energy 
savings  of  approximately  13.9  percent  of 
commercial  building  energy 
consumption.  Site  energy  savings  are 
estimated  to  be  approximately  11.9 
percent.  These  figures  represent  a 
conservative  estimate  of  energy  savings. 

We  also  performed  a  detailed  analysis 
of  the  differences  between  the  textual 
requirements  and  stringencies  of  the 
two  editions  of  Standard  90.1  in  the 
scope  of  the  Standard,  the  building 
envelope  requirements,  the  building 
lighting  and  power  requirements,  and 
the  building  mechanical  equipment 
requirements. 

2.  Detailed  Textual  Analysis 

The  emphasis  of  our  detailed 
requirement  and  stringency  analysis 
was  on  looking  at  the  specific  changes 
that  ASHRAE  made  in  going  from 
Standard  90.1-1999  to  Standard  90.1-^ 
2004.  ASHRAE  publishes  changes  to 
their  standards  as  addenda  to  the 
preceding  standard  and  then  bundles  all 
the  addenda  together  to  form  the  next 
edition.  ASHRAE  processed  34  addenda 
to  Standard  90.1-1999  to  create 
Standard  90.1-2001.  ASHRAE  also 
processed  31  addenda  to  Standard  90.1- 
2001  to  create  Standard  90.1-2004.  All 
told,  65  addenda  were  evaluated  by 
DOE  in  preparing  this  Determination. 

Each  standard  has  multiple  ways  to  ' 
demonstrate  compliance.  We  compared 
the  prescriptive  requirements  for  each 
standard  as  we  believe  that  this 
approach  represents  the  most  common 
approach  to  using  the  standard  in 
question  for  most  buildings.^ 

D.  Determination  Statement 

The  Department’s  review  and 
evaluation  found  that  there  are 
significant  differences  between  the  1999 
edition  and  the  2004  edition.  Our 
overall  conclusion  is  that  the  2004 
edition  will  improve  the  energy 
efficiency  of  commercial  buildings. 
However,  we  found  a  number  of 


available  at  http://www.energycodes.gov/ 
implement /determinations_com.stm. 

2  A  more  detailed  explanation  is  located  in  the 
Standard  90.1-2004  Technical  Support  Document 
available  at  http://www.energycodes.gov/ 
implemcnt/determinations_com.stm. 


79872 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


changes  in  textual  requirements  and 
stringencies  that  will  decrease  energy 
efficiency.  Overall,  we  concluded  the 
changes  in  textual  requirements  and 
stringencies  are  “positive,”  in  the  sense 
that  they  will  improve  energy  efficiency 
in  commercial  construction.  Our 
quantitative  analysis  shows,  nationally, 
new  building  efficiency  should  improve 
by  almost  13.4  percent,  looking  at 
source  energy,  and  by  almost  11.1 
percent,  when  considering  site  energy. 
While  both  the  1999  and  2004  edition 
cover  existing  buildings,  the  reduction 
in  lighting  power  allowance  and  the 
relatively  high  frequency  of  lighting 


retrofits  in  commercial  buildings  should 
improve  the  efficiency  of  existing 
building  stock.  DOE  has  therefore 
concluded  that  Standard  90.1-2004 
receive  an  affirmative  determination 
under  Section  304(b)  of  the  Energy 
Conservation  and  Production  Act. 

II.  Results  of  Quantitative  Analysis 

Tables  1  and  2  show  the  aggregated 
energy  use  and  associated  energy 
savings  by  building  type  for  the  seven 
categories  analyzed  and  on  an 
aggregated  national  basis  for  the  1999 
and  2004  editions,  respectively.  For 
each  edition  the  building  floor  area 


weight,  used  to  calculate  the  building 
energy  or  cost  use  intensity,  is 
presented.  The  electric  and  gas  building 
energy  use  intensity  is  presented  for 
each  type  analyzed,  electric  being 
predominate  in  all  types.  Site  energy 
use  intensities  ranged  from  over  125 
thousand  Btu  per  square  foot  annually 
for  the  Food  Service  type  to 
approximately  27  thousand  Btu  per 
square  foot  annually  for  the  Warehouse 
type.  Source  energy  use  intensities  have 
similar  ranges  but  vary  in  quantitative 
order  from  site  energy  intensities. 
Building  energy  cost  intensities  are  also 
presented. 


Table  1— Modeled  Energy  Use  Intensity  by  Building  Type— 1999  Edition 


i 

Building  type 

Building  type 
floor  area 

Whole  building  EUl  data  for  building  population 
(kBtu/sf-yr  or  $/sf-yr) 

weight 

Electric  EUl 

Gas  EUl 

Site  EUl 

Source  EUl 

$UI 

Assembly . 

0.061 

54.68 

27.39 

82.08 

203.23 

1.62 

Education  . 

0.155 

31.33 

16.85 

48.18 

117.72 

0.96 

Food  Service . 

0.035 

97.40 

28.32 

125.72 

339.25 

2.68 

Lodging  . 

0.091 

40.93 

11.53 

52.46 

142.16 

1.14 

Office . 

0.189 

42.66 

4.89 

47.55 

140.25 

1.11 

Retail  . 

0.277 

46.07 

3.56 

49.63 

149.54 

i  1.18 

Warehouse . 

0.191 

18.63 

8.65 

27.29 

68.49 

i  0.56 

National  . . 

39.75 

9.89 

49.64 

136.59 

i  1.09 

Table  2— Modeled  Energy  Use  Intensity  by  Building  Type— 2004  Edition 


Building  type 


Building  type 
floor  area 


Whole  building  EUl  data  for  building  population 
(kBtu/sf-yr  or  $/sf-yr) 


weight 

Electric  EUl 

Gas  EUl 

Site  EUl 

Source  EUl 

$UI 

Assembly . 

0.061 

47.13 

28.18 

75.32 

180.24 

1.45 

Education  . . 

0.155 

27.12 

16.94 

44.06 

104.52 

0.86 

Food  Service . 

0.035 

89.33 

28.99 

118.32 

314.51 

2.49 

Lodging  . 

0.091 

31.82 

13.33 

45.15 

115.37 

0.93 

Office . 

0.189 

37.49 

4.88 

42.37 

123.90 

0.98 

Retail  . 

~  0.277 

38.71 

3.57 

42.28 

126.30 

i  1.00 

Warehouse . 

0.191 

14.30 

8.29 

22.59 

54.40 

0.45 

National  . 

33.67 

10.07 

43.75 

117.60 

0.94 

Table  3  presents  the  estimated  percent 
energy  savings  between  the  1999  and 
2004  editions.  Overall,  considering 
those  differences  that  can  be  reasonably 
quantified,  the  2004  edition  will 
increase  the  energy  efficiency  of 


commercial  buildings.  Numbers  in 
Table  3  represent  percent  energy 
savings,  thus  negative  numbers 
represent  increased  energy  use.  There  is 
an  increase  in  gas  EUl  for  all  building 
types  except  warehouse.  This  is 


attributable  to  the  decrease  in  lighting 
power  density  in  all  building  types, 
which  leads  to  both  an  increase  in 
cooling  energy  and  an  increase  in 
heating  energy. 


Table  3— Estimated  Percent  Energy  Savings  With  1999  Edition— By  Building  Type 


Building  type 

Building  type 

Percent  savings  in  whole  building  energy  use  intensity 

national  wt. 

Electric  EUl 

Gas  EUl 

Site  EUl 

Source  EUl 

$UI 

Assembly . 

0.061 

13.8 

-2.9 

8.2 

11.3 

11.0 

Education  . 

0.155 

13.4 

-0.5 

8.5 

11.2 

10.9 

Food  Service . 

0.035 

8.3 

-2.4 

5.9 

7.3 

7.1 

Lodging  . 

0.091 

22.3 

-15.6 

13.9 

18.8 

18.4 

Office . 

0.189 

12.1 

0.1 

10.9 

11.7 

11.6 

Retail  . 

0.277 

16.0 

-0.3 

14.8 

15.5 

15.4 

Warehouse . 

0.191 

23.2 

4.2 

17.2 

20.6 

20.2 

National  . 

15.3 

-1.8 

_ I 

11.9 

13.9 

13.7 
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III.  Discussion  of  Detailed  Textual 
Analysis 

All  65  addenda  processed  by 
ASHRAE  in  the  creation  of  Standard 
90.1-2004  from  Standard  90.1-1999 


were  evaluated  by  DOE  for  their  impact 
on  energy  efficiency.  DOE  determined 
whether  that  addenda  would  have  a 
positive,  neutral,  or  negative  impact  on 
overall  building  efficiency.  Table  4 
shows  the  number  of  positive  and 


negative  changes  for  each  section  of 
Standard  90.1.  Note  that  number  of 
changes  listed  adds  up  to  73,  indicating 
that  some  addenda  covered  more  than 
one  section. 


Table  4— Results  of  Textual  Analysis  by  Section  of  Standard  90.1 


Section  of  standard 


Title,  Purpose,  and  Scope  . 

Definitions  . 

Administration  and  Enforcement  . 

Envelope  . , . , . 

HVAC  Equipment  and  Systems . 

Service  Water  Heating . 

Pow/er . 

Lighting  . 

Energy  Cost  Budget  . 

Normative  and  Informative  References 

Overall . 


Number  of 
changes  made 
to  section 

Number  of 
positive 
(energy  sav¬ 
ing)  changes 

Number  of 
neutral  i 

(no  energy  ! 
saving)  1 

changes  i 

0 

0 

0  i 

2 

0 

2  I 

3 

0 

3 

11 

11 

8  ! 

27 

7 

16  1 

3 

0 

3  1 

1 

0 

1  i 

14 

5 

9  ! 

5 

0 

5  ! 

7 

0 

7  1 

273 

13 

_ 

Number  of 
negative 
(energy 
increasing) 
changes 


7 


’  The  impact  of  the  single  positive  envelope  change  greatly  outweighs  the  impact  of  the  two  negative  envelope  changes. 

2  The  overall  number  of  changes  is  more  than  the  total  number  of  addenda  due  to  the  fact  that  some  addenda  covered  more  than  one  section 
of  the  standard. 


V 

The  results  of  the  textual  analysis 
indicate  that  the  majority  of  changes  (54 
of  the  total  of  73  listed)  were  neutral. 
These  include  editorial  changes, 
changes  to  reference  standards,  changes 
to  alternative  compliance  paths,  and 
other  changes  to  the  text  of  the  standard 
that  may  improve  the  u.sability  of  the 
standard,  but  do  not  generally  improve 
or  degrade  the  energy  efficiency  of 
buildings.  There  were  13  changes  that 
were  evaluated  as  having  a  positive 
impact  on  energy  efficiency  and  7 
changes  that  were  evaluated  as  having  a 
negative  impact  on  energy  efficiency. 

The  7  negative  impacts  on  energy 
efficiency  are: 

1.  Reduction  of  slab  on  grade 
insulation  requirements  for  northern 
U.S.  and  Alaska.  (1999  to  2001  edition) 

2.  Relaxation  of  heated  slab  on  grade 
insulation  requirement  in  northern  U.S. 
and  Alaska.  (1999  to  2001  edition) 

3.  Reduction  of  motorized  damper 
leakage  requirements  for  most  of  the 
continental  U.S.  (1999  to  2001  edition) 

4.  Removal  oT  requirements  for 
motorized  dampers  on  small-medium 
system  HVAC  .systems.  (1999  to  2001 
edition) 

5.  Removal  of  performance 
requirements  for  balancing  to  10%  of 
design  flow  rates.  (1999  to  2001  edition) 

6.  Relaxed  requirements  limiting 
volume  of  air  reheated  or  re-cooled  in 
supply  air  systems.  (1999  to  2001 
edition) 

7.  Expansion  of  Exhaust  Air  Energy 
Recovery  exceptions  to  additional 


commercial  kitchen  hoods.  (2001  to 
2004  edition) 

Note  that  the  majority  of  negative 
impacts  are  associated  with  addenda 
processed  in  the  creation  of  the  2001 
edition.  These  addenda  were  the  main 
reason  that  a  formal  determination  was 
not  done  on  Standard  90.1-2001. 

The  13  positive  impacts  on  energy 
efficiency  include: 

1.  Removed  explicit  allowance  for 
supply  air  into  non-occupied  isolation 
areas.  (1999  to  2001  edition) 

2.  Limitations  of  the  use  of  dampers 
in  closed  circuit  cooling  towers  in  place 
of  water  bypass  valves  and  piping.  (1999 
to  2001  edition) 

3.  Additions  of  insulation 
requirements  for  buried  ductwork.  (1999 
to  2001  edition) 

4.  Mapping  of  envelope  requirements 
to  new  climate  zones  (2001  to  2004 
edition),  which  led  to  increased 
stringency  of  envelope  requirements. 

5.  Mapping  of  economizer 
requirements  to  new  climate  zones 
(2001  to  2004  edition),  which  led  to 
greater  geographic  expansion  of 
economizer  requirements. 

6.  Addition  of  requirements  for 
ventilation  fan  controls.  (2001  to  2004 
edition) 

7.  Lowered  size  range  for  part-load  fan 
power  limitation.  (2001  to  2004  edition) 

8.  Addition  of  requirements  for  heat 
pump  pool  heaters.  (2001  to  2004 
edition) 

9.  Complete  replacement  of  interior 
lighting  power  density  allowances. 

(2001  to  2004  edition) 


10.  Revised  exterior  lighting  power 
density  allowances.  (2001  to  2004 
edition) 

11.  Addition  of  occupancy  sensor 
requirements  for  classrooms,  meeting, 
and  lunch  rooms.  (2001  to  2004  edition) 

12.  Lower  retail  sales  lighting  power 
allowance.  (2001  to  2004  edition) 

13.  New  exit. sign  wattage 
requirement.  (2001  to  2004  edition) 

Note  that  the  majority  of  positive 
impacts  are  associated  with  addenda 
processed  to  create  the  2004  edition. 
Overall,  the  positive  impacts  outweigh 
the  negative  impacts  in  a  simple 
numerical  comparison. 

IV.  Filing  Certification  Statements  With 
DOE 

A.  Review  and  Update 

On  the  basis  of  today’s  DOE 
determination,  each  State  is  required  to 
certify  to  DOE  that  it  reviewed  and 
updated,  as  necessary,  the  provisions  of 
its  commercial  building  code  to  meet  or 
exceed  the  provisions  of  the  2004 
edition.  (42  U.S.C.  6833(b)(2)(B)(i))  This 
action  must  be  taken  not  later  than  two 
years  from  the  date  of  today’s  notice, 
unless  an  extension  is  provided. 

The  Department  recognizes  that  some 
States  do  not  have  a  State  commercial 
building  code  or  have  a  code  that  does 
not  apply  to  all  commercial  buildings.  If 
local  building  codes  regulate 
commercial  building  design  and 
construction  rather  than  a  State  code, 
the  State  must  provide  for  review  and 
update  of  those  local  codes  to  meet  or 
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exceed  the  2004  edition.  States  may 
base  their  certifications  on  reasonable 
actions  by  units  of  general  purpose  local 
government.  Each  such  State  must  still 
review  the  information  obtained  from 
the  local  governments  and  gather  any 
additional  data  and  testimony  for  its 
own  certification. 

States  should  be  aware  that  the 
Department  considers  high-rise  (greater 
than  three  stories)  multi-family 
residential  buildings  and  hotel,  motel, 
and  other  transient  residential  building 
types  of  any  height  as  commercial 
buildings  for  energy  code  purposes. 
Consequently,  commercial  buildings,  for 
the  purposes  of  certification,  would 
include  high-rise  (greater  than  three 
stories)  multi-family  residential 
buildings  and  hotel,  motel,  and  other 
transient  residential  building  types  of 
any  height. 

B.  Certification 

Section  304(b)  of  ECPA  requires  each 
State  to  certify  to  the  Secretary  of 
Energy  that  it  has  reviewed  and  updated 
the  provisions  of  its  commercial 
building  code  regarding  energy 
efficiency  to  meet  or  exceed  the  2004 
edition.  The  certification  must  include  a 
demonstration  that  the  provisions  of  its 
commercial  building  energy  code 
regarding  energy  efficiency  meet  or 
exceed  Standard  90.1-2004.  If  a  State 
intends  to  certify  that  its  commercial 
building  code  already  meets  or  exceeds 
the  requirements  of  Standard  90.1-2004, 
the  State  should  provide  an  explanation 
of  the  basis  for  this  certification,  e.g.. 
Standard  90.1-2004  is  incorporated  by 
reference  in  the  State’s  building  code 
regulations.  The  chief  executive  of  the 
State  (e.g.,  the  Governor)  or  a  designated 
State  official,  such  as  the  Director  of  the 
State  energy  office.  State  code 
commission,  utility  commission,  or 
equivalent  State  agency  having  primary 
responsibility  for  commercial  building 
codes,  should  provide  the  certification 
to  the  Secretary.  Such  a  designated  State 
official  could  also  provide  the 
certifications  regarding  the  codes  of 
units  of  general  purpose  local 
government  based  on  information 
provided  by  responsible  local  officials. 

C.  Request  for  Extensions 

Section  304(c)  of  ECPA  requires  that 
the  Secretary  permit  an  extension  of  the 
deadline  for  complying  with  the 
certification  requirements  described 
above  if  a  State  can  demonstrate  that  it 
has  made  a  good  faith  effort  to  comply 
with  such  requirements  and  that  it  has 
made  significant  progress  toward 
meeting  its  certification  obligations.  (42 
U.S.C.  6833(c))  Such  demonstrations 
could  include  one  or  more  of  the 


following:  (1)  A  plan  for  response  to  the 
requirements  stated  in  section  304;  or 
(2)  a  statement  that  the  State  has 
appropriated  or  requested  funds  (within 
State  funding  procedures)  to  implement 
a  plan  that  would  respond  to  the ' 
requirements  of  Section  304  of  ECPA. 

D.  Submittals 

When  submitting  any  certification 
documents  in  response  to  this  notice, 
the  Department  requests  that  the 
original  documents  be  accompanied  by 
one  copy  of  the  same. 

V.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  today’s  determination. 

Issued  in  Washington,  DC,  on  December 
12,  2008. 

Steven  G.  Chalk, 

Deputy  Assistant  Secretary  for  Renewable 
Energy,  Office  of  Technology  Development, 
Energy  Efficiency  and  Renewable  Energy. 

[FR  Doc.  E8-30975  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP07-41 7-005] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Amendment 

December  19,  2008. 

Take  notice  that  on  December  15, 
2008,  Texas  Gas  Transmission,  LLC 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  an 
amendment,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  to  its  existing 
authorization  issued  to  Texas  Gas  by  the 
Commission  on  May  2,  2008.’ 
Specifically,  Texas  Gas  is  requesting 
authorization  to  construct,  own -and 
operate  a  second  directional  drill 
crossing  of  the  Little  Red  River  in  White 
County,  Arkansas,  utilizing  the  original 
36-inch  pipeline  design  already 
authorized,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public- 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
wuw./erc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


’  Texas  Gas  Transmission,  LLC,  123  FERC 
•161,118  (2008). 


FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Any  questions  regarding  this 
Application  should  be  directed  to  Kathy 
D.  Fort,  Manager  of  Certificates  and 
Tariffs,  Texas  Gas  Transmission,  LLC, 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301  or  by  telephone  at  270- 
688-6825  or  fax  at  270-688-5871. 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding,  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staff’s  issuance  of  the  final 
environmental  impact  statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staff  s  FEIS  or  EA. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  below  listed 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
F’irst  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  l57.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
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consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

Motions  to  intervene,  protests  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper;  see,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  under  the  “e-Filing”  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  December  29,  2008. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E8-.30928  Filed  12-29-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Projects  No.  12548-002, 12540-002, 12549- 
002, and  12545-002] 

Hydrodynamics  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

December  19,  2008. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  original  license  for  the  proposed 


Greenfield  Hydroelectric  Project  No. 
12548-002,  Woods  Hydroelectric 
Project  No.  12540-002,  A-Drop 
Hydroelectric  Project  No.  12549-002, 
and  Johnson  Hydroelectric  Project  No. 
12545-002,  located  on  the  Greenfields 
Main  Canal  and  Greenfields  South 
Canal  in  Teton  and  Cascade  counties, 
Montana,  and  has  prepared  an . 
Environmental  Assessment  (EA)  for  the 
projects.  The  projects  would  be  located 
on  private  lands  over  which  the  U.S. 
Bureau  of  Reclamation  holds  a 
dominant  easement. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  projects  and  concludes  that 
licensing  the  projects,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
mvw./erc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  numbers,  excluding  the 
last  three  digits  in  the  docket  number 
field,  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659. 

You  may  also  register  online  at 
http:/ /\m\'w. fere. gov /docs- filing/ 
esiibscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  these  or  other  pending 
projects.  For  assistance,  contact  FERC 
Online  Support. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  Nos.  12548-002, 
12540-002,  12549-002,  and  12545-002 
to  all  comments.  Comments  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  [http://www.ferc.gov]  under  the  “e- 
Filing”  link. 

For  further  information,  contact 
Dianne  Rodman  at  (202)  502-6077. 

Kimberly  U.  Bose, 

Secretary. 

[FR  Doc.  E8-30924  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER96-1361-013,  ER99-2781- 
011,  ER98-41 38-009,  EROO-1 770-01 9, 
ER02-453-010,  ER98-3096-01 5,  ER07-903- 
002,  ER05-1 054-003,  ER01 -202-008,  ER04- 
472-007] 

Atlantic  City  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Conectiv  Energy  Supply,  Inc.,  Conectiv 
Atlantic  Generation,  LLC,  Conectiv 
Delmarva,  Generation  LLC,  Conectiv 
Bethlehem,  LLC,  Pepco  Energy 
Services,  Inc.,  Bethlehem  Renewable 
Energy,  LLC,  Eastern  Landfill  Gas, 

LLC,  Potomac  Power  Resources,  LLC, 
Fauquier  Landfill  Gas,  LLC;  Notice  of 
Filing 

December  22,  2008. 

Take  notice  that  on  December  5,  2008, 
Atlantic  City  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Conectiv  Energy  Supply,  Inc.,  Conectiv 
Atlantic  Generation,  LLC,  Conectiv 
Delmarva  Generation,  LLC,  Conectiv 
Bethlehem,  LLC,  Pepco  Energy  Services, 
Inc.,  Bethlehem  Renewable  Energy,  LLC, 
Eastern  Landfill  Gas,  LLC.  Potomac 
Power  Resources,  LLC,  and  Fauquier 
Landfill  Gas  filed  a  request  for 
continuation  of  waivers  of  the  affiliate 
restrictions,  as  previously  granted  by  the 
Commission,  pursuant  to  Order  697. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  Anyone  filing  a  motion 
to  intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant  and 
all  the  parties  in  this  proceeding. 

The  Commission  entourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 


79876 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(sl.  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  December  29,  2008. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  E8-30923  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL09-22-000;  QF93-1 59-007] 

Glenns  Ferry  Cogeneration  Partners, 
Ltd.;  Notice  of  Filing 

December  19,  2008. 

Take  notice  that  on  December  15, 
2008,  Black  Hills  Corporation,  on  behalf 
of  Glenns  Ferry  Cogeneration  Partners, 
Ltd.  filed  a  petition  for  recertification  as 
a  qualifying  cogeneration  facility, 
pursuant  to  section  292.205(a)  of  the 
Commission’s  Regulations,  and  a 
limited  waiver  of  the  Commission’s 
qualifying  facility  operating  and 
efficiency  standard  requirements, 
pursuant  to  section  292.205(c),  for  year 
2008. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://wwn'.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http ://w'ww. fere. gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  January  14,  2009. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-30927  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6717-<I1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM06-22-0051 

■North  American  Electric  Reliability 
Corporation;  Notice  of  Filing 

December  22,  2008. 

Take  notice  that  on  December  19, 

2008,  the  North  American  Electric 
Reliability  Corporation,  in  compliance 
with  the  directives  in  paragraphs  751 
and  757  of  the  Commission’s  Order  No. 
706,  issued  January  18,  2008,  submitted 
a  supplemental  filing  to  include 
Violation  Risk  Factors  for  thirty-one 
Requirements  or  Sub-Requirements  in 
the  Critical  Infrastructure  Protection 
(“CIP”)  Reliability  Standards  CIP-002-1 
through  CIP-009-1  that  have  been 
approved  by  the  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  Anyone  filing  a  motion 
to  intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant  and 
all  the  parties  in  this  proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 


“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  January  12,  2009. 

Kimberly  D.  Bose, 

Secretary'. 

(FR  Doc.  E8-30922  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL09-21-000] 

PacifiCorp;  Notice  of  Fiiing 

December  19,  2008. 

Take  notice  that  on  December  16, 
2008,  PacifiCorp  filed  a  petition  for 
declaratory  order  (petition),  pursuant  to 
Rule  207  of  the  Commission’s  Rules  of 
Practice  and  Procedures,  18  CFR 
385.207,  requesting  that  the 
Commission  disclaim  jurisdiction  over 
agreements  listed  in  the  index  of  the 
petition,  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Any  person  desiring  to  intervene  pr  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
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interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www,ferc.gov.  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  .subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  January  14,  2009. 

Kimberly  D.  Bose, 

Secretary'. 

[FR  Doc.  E8-30926  Filed  12-29-08:  8:45  ain] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL09-1 9-000] 

Southern  California  Edison  Company; 
Notice  of  Institution  of  Proceeding  and 
Refund  Effective  Date 

December  19,  2008. 

On  December  19,  2008,  the 
Commission  issued  an  order  that 
instituted  a  proceeding  in  Docket  No. 
EL09-19-000,  pursuant  to  section  206 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824e  (2005),  to  consider  the 
justness  and  reasonableness  of  Southern 
California  Edison  Company’s  proposed 
rate  reduction  and  whether  a  further 
decrease  in  rates  may  be  warranted. 
Southern  California  Edison  Co.,  125 
FERC  ^61,329  (2008). 

The  refund  effective  date  in  Docket 
No.  EL09-19-000,  established  pursuant 
to  .section  206(b)  of  the  FPA,  will  be  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-30925  Filed  12-29-08:  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Southwestern  Power  Administration 

Sam  Rayburn  Dam  Power  Rate 
Schedule 

AGENCY:  Southwestern  Power 
Administration.  DOE. 

ACTION:  Notice  of  Rate  Order. 

SUMMARY:  Pursuant  to  Delegation  Order 
Nos.  00-037.00,  effective  December  6, 
2001,  and  00-001. OOC,. effective  January 
31,  2007,  the  Deputy  Secretary  has 
approved  and  placed  into  effect  on  an 
interim  basis  Rate  Order  No.  SWPA-60, 
which  increases  the  power  rate  for  the 
Sam  Rayburn  Dam  (Rayburn)  pursuant 
to  the  following  Sam  Rayburn  Dam  Rate 
Schedule: 

Rate  Schedule  SRD-08,  Wholesale  Rates 
for  Hydropower  and  Energy  Sold  to  Sam 
Rayburn  Dam  Electric  Cooperative,  Inc., 
(Contract  No.  DE-PM75-92SW00215). 

DATES:  The  effective  period  for  the  rate 
schedule  specified  in  Rate  Order  No. 
SWPA-60  is  January  1,  2009,  through 
September  30,  2012. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  K.  McDonald,  Assistant 
Administrator,  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration,  Department  of  Energy, 
One  West  Third  Street,  Tulsa,  Oklahoma 
74103,  (918)  595-6690, 
jim.mcdonald@swpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

existing  hydroelectric  power  rate  for 
Rayburn  is  $3,456,696  per  year.  The 
Federal  Energy  Regulatory  Commission 
approved  this  rate  on  a  final  basis  on 
February  29,  2008,  for  the  period 
October  1,  2007,  through  September  30, 
2011,  under  Docket  No.  EF07-4021-000 
(122  FERC  ^  62,196).  However,  the 
current  rate  is  inadequate  to  meet  cost 
recovery  criteria  for  the  period  January 
1,  2009  through  September  30,  2012. 

The  2008  Rayburn  Power  Repayment 
Studies  indicate  the  need  for  an  increase 
in  the  annual  rate  by  .$493,176  or  14.3 
percent  beginning  January  1,  2009. 

The  Administrator,  Southwestern 
Power  Administration  (Southwestern) 
has  followed  Title  10,  Part  903  Subpart 
A,  of  the  Code  of  Federal  Regulations, 
“Procedures  for  Public  F^articipation  in 
Power  and  Transmission  Rate 
Adju.stments  and  Extensions”  in 
connection  with  the  proposed  rate 
schedule.  On  November  3,  2008, 
Southwestern  publi.shed  notice  in  the 
Federal  Register  (73  FR  65306)  of  a  30- 
day  comment  period,  together  with  a 
Public  Information  and  Comment 
Forum,  to  provide  an  opportunity  for 
customers  and  other  interested  members 


of  the  public  to  review  and  comment  on 
a  proposed  rate  increase  for  Rayburn. 
The  public  forum  was  canceled  when 
no  one  expressed  an  intention  to 
participate.  Written  comments  were 
accepted  through  December  3,  2008. 

One  comment  was  received  from  Gillis 
&  Angley,  LLP,  Connsellors  at  Law,  on 
behalf  of  Sam  Rayburn  Municipal  Power 
Authority,  the  Vinton  Public  Power 
Authority,  Sam  Rayburn  GStT  and  the 
Sam  Rayburn  Dam  Electric  Cooperative, 
which  stated  that  they  had  no  objection 
to  the  propo.sed  rate  adjustment. 

Information  regarding  this  rate 
proposal,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa,  Oklahoma  74103. 

Following  review  of  Southwestern’s 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
SWPA-60,  on  an  interim  basis,  which 
increases  the  existing  Rayburn  rate  to 
$3,949,872,  per  year,  for  the  period 
Januarv  1,  2009,  through  September  30, 
2012.  ' 


In  the  Matter  of:  Southwestern  Power 
Administration;  Sam  Rayburn  Dam 
Project  Rate;  Order  Confirming, 
Approving  and  Placing  Increased 
Power  Rate  Schedule  in  Effect  on  an 
Interim  Basis  Rate  Order  No.  SWPA- 
60. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s,  relating  to 
the  Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14, 1983,  the 
Secretary  of  Energy  delegated  to  the 
Administrator  of  Southwestern  the 
authority  to  develop  power  and 
transmission  rates,  delegated  to  the 
Deputy  Sec:retary  of  the  Department  of 
Energy  the  authority  to  confirm, 
approve,  and  place  in  effect  such  rates 
on  an  interim  basis  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  the  authority  to  confirm  and 
approve  on  a  final  basis  or  to  disapprove 
rates  developed  by  the  Administrator 
under  the  delegation.  Delegation  Order 


Dated:  December  17,  2008. 
Jeflrey  F.  Kupfer, 

Deputy  Secretary. 

United  States.of  America. 
Department  of  Energy. 
Deputy  Secretary  of  Energy. 
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No.  0204-108,  as  amended,  was 
rescinded  and  subsequently  replaced  by 
Delegation  Orders  00-037.00  (December 
6,  2001)  and  OO-OOl-OOC  (January  31, 
2007).  The  Deputy  Secretary  issued  this 
rate  order  pursuant  to  said  delegations. 

Background 

The  Sam  Rayburn  Dam  (Rayburn)  is 
located  on  the  Angelina  River  in  the 
State  of  Texas  in  the  Neches  River 
Basin.  Since  the  beginning  of  its 
operation  in  1965,  it  has  been  marketed 
as  an  isolated  project,  under  contract 
with  Sam  Rayburn  Dam  Electric 
Cooperative,  Inc.  (SRDEC)  (Contract  No. 
DE-PM75-92SW00215).  SRDEC  is 
comprised  of  two  separate  entities,  the 
Sam  Rayburn  G&T,  and  the  Sam 
Rayburn  Municipal  Power  Agency. 

In  the  FERC  Docket  No.  EF07-4021- 
000  (122  FERC  ^  62196),  issued 
February  29,  2008,  for  the  period 
October  1, 2007,  through  September  30, 
2011,  the  FERC  confirmed  and  approved 
the  current  annual  Rayburn  rate  of 
$3,456,696).  However,  the  current  rate  is 
inadequate  to  meet  cost  recovery  criteria 
for  the  period  January  1,  2009  through 
September  30,  2012. 

Discussion 

Southwestern’s  2008  Current  Power 
Repayment  Study  (PRS)  indicates  that 
the  existing  annual  power  rate  of 
$3,456,696  does  not  represent  the 
lowest  possible  rate  needed  to  meet  cost 
recovery  criteria.  The  increased  revenue 
requirement  is  due  to  an  increase  in  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
projected  operations  and  maintenance 
costs.  The  Revised  PRS  indicates  that  an 
increase  in  annual  revenues  of  $493,176 
beginning  January  1,  2009,  is  sufficient 
to  accomplish  repayment  of  the  Federal 
investment  in  the  required  number  of 
years.  Accordingly,  Souths  estern 
developed  a  proposed  rate  schedule 
based  on  that  increased  revenue 
requirement. 

Title  10,  Part  903,  Subpart  A  of  the 
Code  of  Federal  Regulations, 
“Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions,”  has  been 
followed  in  connection  with  the 
proposed  rate  adjustment.  More 
specifically,  opportunities  for  public 
review  and  comment  during  a  30-day 
period  on  the  proposed  Rayburn  power 
rate  were  announced  by  a  Federal 
Register  (73  FR  65306)  notice  published 
on  November  3,  2008.  A  Public 
Information  and  Comment  Forum  was 
scheduled  to  be  held  November  18, 
2008,  in  Tulsa,  Oklahoma.  The  forijm 
was  canceled  as  no  one  expressed  an 
intention  to  participate.  Written 
comments  were  due  by  December  3, 


2008.  Southwestern  provided  the 
Federal  Register  notice,  together  with 
requested  supporting  data,  to  the 
customer  and  interested  parties  for 
review  and  comment  during  the  formal 
period  of  public  participation.  In 
addition,  prior  to  the  formal  30-day 
public  participation  process. 
Southwestern  discussed  with  the 
customer  representatives  the 
preliminary  information  on  the 
proposed  rate  adjustment.  Only  one 
formal  comment  was  received  from 
Gillis  &  Angley,  LLP,  Counsellors  at 
Law,  on  behalf  of  Sam  Rayburn 
Municipal  Power  Agency,  Vinton  Public 
Power  Authority,  Sam  Rayburn  G&T 
and  the  Sam  Rayburn  Dam  Electric 
Cooperative,  Inc.,  which  stated  that  they 
had  no  objection  to  the  proposed  rate 
adjustment. 

Upon  conclusion  of  the  comment 
period  in  December  2008,  Southwestern 
finalized  the  PRS  and  rate  schedule  for 
the  proposed  annual  rate  of  $3,949,872, 
which  is  the  lowest  possible  rate  needed 
to  satisfy  repayment  criteria.  This  rate 
represents  an  annual  increase  of  14.3 
percent. 

Availability  of  Information 

Information  regarding  this  rate 
increase,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa,  Oklahoma  74103. 

Comments  and  Responses 

Southwestern  received  one  written 
comment  in  which  the  customer 
representative  expressed  no  objection  to 
the  proposed  rate  adjustment. 

Other  Issues 

There  were  no  other  issues  raised 
during  the  informal  period  or  during  the 
formal  public  participation  period. 

Administrator’s  Certification 

The  2008  Revised  Rayburn  PRS 
indicates  that  the  annual  power  rate  of 
$3,949,872  will  repay  all  costs  of  the 
project,  including  amortization  of  the 
power  investment  consistent  with 
provisions  of  the  Department  of  Energy 
(DOE)  Order  No.  RA  6120.2.  In 
accordance  with  Delegation  Order  Nos. 
00-037.00  (December  6,  2001)  and  00- 
001. OOC  (January  31,  2007),  and  Section 
5  of  the  Flood  Control  Act  of  1944,  the 
Administrator  has  determined  that  the 
proposed  Rayburn  power  rate  is 
consistent  with  applicable  law  and  the 
lowest  possible  rate  consistent  with 
sound  business  principles. 


Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE’s  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  10  CFR  1021,  and  was  determined 
to  fall  within  the  class  of  actions  that  are 
categorically  excluded  from  the 
requirements  of  preparing  either  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me,  I 
hereby  confirm,  approve  and  place  in 
effect  on  an  interim  basis,  for  the  period 
January  1,  2009,  through  September  30, 
2012,  the  annual  Sam  Rayburn  Dam  rate 
of  $3,949,872  for  the  sale  of  power  and 
energy  from  Sam  Rayburn  Dam  to  the 
Sam  Rayburn  Dam  Electric  Cooperative, 
Inc.,  under  Contract  No.  DE-PM75- 
92SW00215,  dated  October  7,  1992. 

This  rate  shall  remain  in  effect  on  an 
interim  basis  through  September  30, 
2012,  or  until  the  FERC  confirms  and 
approves  the  rate  on  a  final  basis. 

Dated:  December  17,  2008. 

Jeffrey  F.  Kupfer, 

Acting  Deputy  Secretary. 

[FR  Doc.  E8-30967  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 
2015  Resource  Pooi 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Final  2015  Resource 
Pool  Size  and  Revised  Eligibility  . 
Criteria. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the  U.S. 
Department  of  Energy  (DOE),  published 
its  2004  Power  Marketing  Plan 
(Marketing  Plan)  for  Western’s  Sierra 
Nevada  Customer  Service  Region  (SNR) 
in  the  Federal  Register  on  June  25, 1999 
(64  FR  34417).  The  Marketing  Plan 
specifies  the  terms  and  conditions 
under  which  Western  will  market  power 
from  the  Central  Valley  Project  (CVP) 
and  the  Washoe  Project  beginning 
January  1,  2005,  and  continuing  through 
December  31,  2024.  The  Marketing  Plan 
provides  for  a  2015  Resource  Pool  of  up 
to  2  percent  of  SNR’s  marketable  power 
resources.  The  2015  Resource  Pool  will 
be  available  for  power  allocations  to 
preference  entities  that  meet  the 
Eligibility  Criteria.  Western  published 
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its  Proposed  2015  Resource  Pool  Size 
and  Revised  Eligibility  Criteria  in  the 
Federal  Register  on  May  5,  2008  (73  FR 
24592).  This  notice  responds  to  the 
comments  received  on  the  Proposed 
2015  Resource  Pool  Size  and  Revised 
Eligibility  Criteria  and  sets  forth  the 
Final  2015  Resource  Pool  Size  and 
Revised  Eligibility  Criteria. 

This  Federal  Register  notice  is  not  a 
call  for  applications  for  Federal  power 
allocations.  Preference  entities  who 
wish  to  apply  for  an  allocation  of  power 
from  SNR  must  submit  formal 
applications  in  response  to  Western’s 
Call  for  2015  Resource  Pool 
Applications  to  be  published  under  a 
separate  notice.  Application  procedures 
will  be  set  forth  in  the  Call  for  2015 
Resource  Pool  Applications. 

DATES:  The  Final  2015  Resource  Pool 
Size  and  Revised  Eligibility  Criteria  will 
become  effective  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeanne  Haas,  Power  Contracts  and 
Energy  Services  Manager,  Sierra  Nevada 
Customer  Service  Region,  Western  Area 
Power  Administration,  114  Parkshore 
Drive,  Folsom,  CA  95630-4710,  (916) 
353-4438,  e-mail  haas@wapa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  discussed  in  Western’s  May  5, 
2008,  Federal  Register  notice  for  the 
Proposed  2015  Resource  Pool  Size  and 
Revised  Eligibility  Criteria,  the 
Marketing  Plan  describes  how  SNR  will 
market  its  power  resources  beginning 
January  1,  2005,  through  December  31, 
2024.  During  this  period,  the  Marketing 
Plan  requires  Western  to  establish  and 
allocate  a  2015  Resource  Pool.  The 
Marketing  Plan  provides  Western  with 
discretion  to  reduce  all  Customers’ 
allocations  by  up  to  2  percent  to 
establish  the  2015  Resource  Pool.  As 
more  fully  described  in  the  May  5,  2008, 
Federal  Register  notice,  as  part  of  this 
public  process.  Western  proposed:  (1) 

To  reduce  all  existing  Customers’ 
allocation  by  the  full  2  percent  and  (2) 
to  revise  the  Eligibility  Criteria  by 
deleting  the  following  language: 

Existing  Customers  may  apply  for  a 
resource  pool  allocation  if  their  Extension 
CRD,  set  forth  in  Appendix  A  [of  the 
Marketing  Plan  Federal  Register  64  FR 
344171,  is  not  more  than  15  percent  of  their 
peak  load  in  the  calendar  year  prior  to  the 
Call  for  Applications,  and  not  more  than  10 
MW. 

Western  started  the  public  process  for 
the  2015  Resource  Pool  in  May  2008  to 
ensure  that  customers  have  adequate 
time  to  secure  power  and  delivery 
arrangements  to  start  on  Januarv  1, 

2015. 


The  Marketing  Plan  continues  to 
remain  in  full  force  and  effect  and  will 
govern  the  formal  allocation  process. 

The  size  of  the  2015  Resource  Pool  will 
reflect  the  outcome  of  this  public 
process.  Additionally,  Western  will 
apply  the  revised  Eligibility  Criteria 
developed  through  this  process  for 
applications  received  during  the  2015 
Resource  Pool  allocation. 

This  Federal  Register  notice  is  not  a 
call  for  applications  for  Federal  power 
allocations.  Entities  interested  in  an 
allocation  of  power  from  SNR  must 
apply  pursuant  to  the  Call  for  2015 
•  RescJurce  Pool  Applications  to  be 
published  in  a  separate  Federal  Register 
notice.  Preference  entities  who  wish  to 
apply  for  an  allocation  of  power  from 
SNR  must  submit  formal  applications  in 
response  to  Western’s  Call  for  2015 
Resource  Pool  Applications  to  be 
published  under  a  separate  Federal 
Register  notice.  The  application 
information  and  procedures  will  be  set 
forth  in  that  Federal  Register  notice. 

Acronyms  and  Definitions 

CRD:  Contract  Rate  of  Delivery:  The 
maximum  amount  of  capacity  made 
available  to  a  Customer  for  a  period 
specified  under  a  contract. 

Customer:  A  preference  customer  who 
has  a  contract  to  purchase  power  under 
the  Marketing  Plan. 

Eligibility  Criteria:  Conditions  that 
must  be  met  to  qualify  for  an  allocation. 

Existing  Customer:  A  preference 
customer  who  had  a  contract  to 
purchase  firm  power  offered  under  a 
previous  allocation  process  or 
Marketing  Plan  that  extended  through 
December  31,  2004.  Note:  The  definition 
includes  those  entities  who  succeeded 
in  interest  to  an  Existing  Customer;  e.g., 
if  Western  approved  the  assignment  of 
an  Existing  Customer’s  Federal  power 
allocation  to  another  preference 
customer,  the  assigned  Federal  power 
falls  within  the  definition. 

Extension  CRD:  An  Existing 
Customer’s  CRD  exclusive  of  diversity 
and  curtailable  power  and  peaking/ 
excess  capacity,  as  it  may  be  adjusted  in 
accordance  with  the  Marketing  Plarc 

Responses  to  Comments  Received  on 
the  Notice  of  Proposed  2015  Resource 
Pool  Size  and  Revised  Eligibility 
Criteria  (73  FR  24592,  May  5,  2008) 

During  the  public  consultation  and 
comment  period.  Western  received  nine 
letters  commenting  on  the  proposal.  In 
addition,  two  customer  and  interested 
party  representatives  commented  during 
the  May  21,  2008,  public  comment 
forum.  In  preparing  the  Final  2015 
Resource  Pool  Size  and  Revised 
Eligibility  Criteria,  Western  reviewed 


and  considered  all  comments  it  received 
during  the  public  comment  period.  The 
comment  period  closed  on  July  7,  2008. 

The  following  is  a  summary  of  the 
comments  received  and  Western’s 
responses  to  those  comments.  Western 
grouped  the  comments  by  subject  and 
paraphrased  them  for  brevity.  Specific 
comments  are  used  for  clarification 
where  necessary. 

2015  Resource  Pool  Size  Comments  and 
Responses 

Comment:  Three  commentors 
supported  the  full  2  percent  reduction 
in  customer  allocations  to  establish  the 
2015  Resource  Pool. 

Response:  Western  notes  the 
comments.  The  full  2  percent  reduction 
in  all  customers’  Base  Resource 
percentage  to  provide  for  a  2015 
Resource  Pool  will  promote  widespread 
use  of  Federal  power. 

Eligibility  Criteria  Comments  and 
Responses 

Comment:  A  commentor  supported 
the  proposal  to  delete  the  criterion 
because  the  formula,  which  is  based  on 
an  E.xisting  Customer’s  Extension  CRD, 
is  no  longer  applicable. 

Response:  Western  notes  the  comment 
and  agrees  that  because  Existing 
Customers  no  longer  have  CRDs,  and 
CRDs  are  not  allocated  under  this 
Marketing  Plan,  the  criterion  is  no 
longer  applicable. 

Comment:  Two  commentors 
supported  deleting  the  criterion  in  order 
to  ensure  full  subscription  of  Western’s 
resources. 

Response:  Western  notes  the  comment 
and  agrees  that  the  criterion,  if  used, 
may  be  too  restrictive  to  ensure  full 
subscription  of  Western’s  resources.  In 
addition.  Western  believes  that  if  this 
criterion  is  not  deleted,  it  would 
unfairly  disadvantage  Existing 
Customers  by  subjecting  them  to  a 
criterion  that  only  applies  to  that 
customer  class,  while  customers  that 
received  an  allocation  under  the  2005 
Resource  Pool  would  be  exempt. 

Comment:  A  commentor  objected  to 
deleting  the  criterion.  The  commentor 
suggested  the  continued  application  of 
the  existing  criterion  will  ensure 
Western’s  resources  will  be  equitably 
allocated  to  a  variety  of  customers. 

Response:  CRDs  were  used  in 
Western’s  marketing  plans  previous  to 
this  Marketing  Plan  as  a  measurement  of 
capacity  allocated  to  a  customer.  Under 
the  current  Marketing  Plan,  customers 
are  allocated  a  percentage  of  the 
generation  available  after  Western  meets 
certain  other  obligations.  Western  used 
Extension  CRDs  initially  only  to 
calculate  a  percentage  for  Existing 
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Customers.  CRDs  and  Extension  CRDs 
are  obsolete  and  not  applicable  under 
the  2015  reallocation.  Western  is 
committed  to  its  mission  to  provide 
wide-spread  use  of  its  power  resources. 
Removal  of  this  criterion  will  not 
prevent  Western  from  equitably 
allocating  its  resources  among  potential 
customers. 

Comment:  Three  commentors 
suggested  modifying  the  criterion’s 
formula  to  be  based  on  Base  Resource 
percentages  rather  than  Extension  CRDs. 

Response:  If  Western  were  to  modify 
the  criterion  to  be  based  on  Base 
Resource  percentages  as  the 
commentors  suggest.  Western  believes 
that  the  criterion  is  unfairly  restrictive 
and  may  not  ensure  full  subscription  of 
its  power  resources.  Western  does  not 
want  to  continue  to  put  any  type  of 
criterion  in  place  that  unfairly  limits  the 
ability  of  any  existing  customers  to 
apply  for  an  allocation  of  the  2015 
Resource  Pool., 

Comment:  A  commentor  supported 
deleting  the  criterion  and  replacing  it 
with  a  new  criterion  under  which  only 
Existing  Customers  who  have  a 
substantial  percentage  of  qualified 
renewable  energy  in  their  power 
portfolio  would  be  qualified  to  apply  for 
a  2015  Resource  Pool  allocation. 

Response:  Although  Western  supports 
those  customers  who  have  substantial 
qualified  renewable  energy  assets,  a 
renewable  portfolio  is  not  a  criteria  to 
receive  an  allocation.  Western  feels  that 
to  put  such  a  restriction  on  preference 
entities  may  unfairly  limit  some  from 
receiving  an  allocation  of  Base 
Resource. 

Comment:  A  commentor  suggested 
modifying  the  criterion  to  recognize  the 
relative  size  of  a  Western  allocation 
compared  to  a  customer’s  load. 

Response:  Western  believes  the  best 
method  to  ensure  full  subscription  of  its 
resources  is  to  maintain  wide  discretion 
in  the  Eligibility  Criteria.  However,  in 
determining  allocations.  Western  may 
consider  various  factors  relative  to  the 
allocation  including  the  size  of  a 
customer’s  load  compared  to  its  existing 
allocation. 

Establishing  the  2015  Resource  Pool 
Size 

Western  has  established  the  pool  size 
for  its  2015  Resource  Pool  taking  into 
consideration  all  of  the  comments 
received  during  the  comment  period. 
The  2015  Resource  Pool  will  be 
established  by  reducing  all  customers’ 
Base  Resource  by  exactly  2  percent.  In 
choosing  to  set  the  Resource  Pool  at  2 
percent,  Western  is  creating  the  largest 
possible  resource  pool  allowed  under 


the  Marketing  Plan  and  promoting  the 
most  wide-spread  use  of  its  resources. 

Revisions  to  the  Eligibility  Criteria 

Western  has  revised  the  Eligibility 
Criteria  taking  into  consideration  the 
comments  received  during  the  comment 
period  and  public  forums.  The  revision 
is  summarized  below. 

The  Eligibility  Criterion  provides  that: 

Existing  Customers  may  apply  for  a 
resource  pool  allocation  if  their  Extension 
CRD,  set  forth  in  Appendix  A  [of  the 
Marketing  Plan  Federal  Register  64  FR 
34417],  is  not  more  than  15  percent  of  their 
peak  load  in  the  calendar  year  prior  to  the 
Call  for  Applications,  and  not  more  than  10 
MW  is  no  longer  applicable. 

Western  believes  this  criterion  is  out- 
of-date  because  Western  no  longer  uses 
CRDs  or  Extension  CRDs.  In  addition, 
Western  no  longer  allocates  its  resources 
via  a  fixed  power  amount  but,  rather, 
allocates  a  percentage  of  its  generation. 
Using  a  10-megawatt  limit  on  a  fixed 
amount  of  power  as  a  prerequisite  to 
applying  for  power  is  not  practical . 
under  the  current  Marketing  Plan. 
Therefore,  Section  IV.B.2.g.  is  deleted 
from  the  Marketing  Plan. 

Authorities 

The  Marketing  Plan  for  marketing 
power  by  SNR  after  2004,  published  in 
the  Federal  Register  (64  FR  34417)  on 
June  25,  1999,  was  established  pursuant 
to  the  DOE  Organization  Act  (42  U.S.C. 
7101-7352):  the  Reclamation  Act  of 
June  17,  1902  (ch.  1093,  32  Stat.  388), 
as  amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485  h(c));  and 
other  acts  specifically  applicable  to  tbe 
projects  involved.  This  action  falls 
within  the  Marketing  Plan  and,  thus,  is 
covered  by  the  same  authority. 

Regulatory  Procedure  Requirements 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seg.);  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508);  and  DOE  NEPA 
implementing  regulations  (10  CFR  Part 
1021),  Western  completed  an 
environmental  impact  statement  (EIS) 
on  its  Energy  Planning  and  Management 
Program.  The  Record  of  Decision  was 
published  in  the  Federal  Register  (60 
FR  53181,  October  12,  1995).  Western 
also  completed  the  2004  Power 
Marketing  Program  EIS  (2004  EIS),  and 
the  Record  of  Decision  was  published  in 
the  Federal  Register  (62  FR  22934,  April 
28,  1997),  The  Marketing  Plan  falls 


within  the  range  of  alternatives 
considered  in  the  2004  EIS.  This  NEPA 
review  identified  and  analyzed 
environmental  effects  related  to  the 
Marketing  Plan.  This  action  falls  within 
the  Marketing  Plan  and,  thus,  is  covered 
by  the  2004  EIS. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Dated:  December  15,  2008. 

Timothy  J.  Meeks, 

Administrator. 

[FR  Doc.  E8-30968  Filed  12-29-08;  8:45  am] 
BILLING  CODE  645(M>1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Via  Conference 
Call;  Tuesday,  December  30,  2008 

December  23,  2008. 

The  Federal  Communications 
Commission  will  hold  an  open  meeting 
via  a  conference  call  regarding 
Commission  announcements,  Tuesday, 
December  30,  2008,  which  is  scheduled 
to  commence  at  11  a.m. 

Meeting  participants  can  listen  to  the 
“audio  only”  of  the  meeting  by: 

— Visiting  Room  TW-C305,  at  445  12th 
Street,  SW.,  Washington,  DC  (sign 
language  interpreters,  open 
captioning,  and  assistive  listening 
devices  will  be  provided  on  site); 

— Calling  1-888-603-9685  and  using 
pass  code  3950472.  Call  in  capacity 
may  be  limited  depending  on  tbe 
volume  of  calls.  Callers  may  call  the 
toll  free  number  up  to  ten  minutes 
before  the  scheduled  meeting  time;  or 

— Accessing  the  FCC’s  Audio/Video 
Events  Web  page  at  http:// 
wvi'vi'.fcc.gov/realaudio  (with  open 
captioning  over  the  Internet). 

Additional  information  concerning  this 
meeting  may  be  obtained  from  Audrey 
Spivack  or  David  Fiske,  Office  of  Media 
Relations,  (202)  418-0500;  TTY  1-888- 
835-5322. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  E8-31141  Filed  12-24-08;  4:15  pm] 
BILLING  CODE  671 2-01 -P 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552h),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  December  23, 
2008,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation’s 
corporate  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Thomas  J.  Curry  (Appointive),  seconded 
by  Vice  Chairman  Martin  J.  Gruenberg, 
concurred  in  by  Director  John  M.  Reich 
(Director,  Office  of  Thrift  Supervision) 
and  Chairman  Sheila  C.  Bair,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii)  and  (c)(9)(B)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 17th  Street,  NW.,  Washington,  DC. 

Dated:  December  23,  2008. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  E8-30949  Filed  12-29-08:  8:45  am] 
BILLING  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 


otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  \a'w\v. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  12,  2009. 

A.  Federal  Reserve  Bank  of  Chicago 
(Burl  Thornton,  Assistant  Vice 
President)  230  South  La.Salle  Street, 
Chicago,  Illinois. 60690-1414: 

1.  Freeport  Bancshares,  Inc.,  to 
acquire  100  percent  of  the  voting  shares 
of  Community  Redevelopment,  LLC, 
both  of  Freeport,  Illinois,  and  thereby 
engage  in  extending  credit  and  servicing 
loans,  pursuant  to  section  225.28(b)(1) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  DOC.E8-30947  Filed  12-29-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

agency:  Federal  Trade  Commission 
(“FTC”  or  “Commission”). 
action:  Notice. 

SUMMARY:  The  information  collection 
requirements  described  below  will  he 
submitted  to  the  Office  of  Management 
and  Budget  (“OMB”)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (“PRA”).  The  FTC  is  seeking  public 
comments  on  its  proposal  to  extend 
through  April  30,  2012  the  current  PRA 
clearance  for  information  collection 
requirements  contained  in  the  Pay-Per- 
Call  Rule  (“Rule”).  That  clearance 
expires  on  April  30,  2009. 

DATES:  Comments  must  be  submitted  on 
or  before  March  2,  2009. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 
Comments  should  refer  to  “Pay-Per-Call 
Rule:  FTC  File  No.  R611016”  to 
facilitate  the  organization  of  comments. 


Please  note  that  comments  will  be 
placed  on  the  public  record  of  this 
proceeding — including  on  the  publicly 
accessible  FTC  website,  at  [http://ivww. 
ftc.gOv/os/publiccomments.shtm) — and 
therefore  should  not  include  any 
sensitive  or  confidential  information.  In 
particular,  comments  should  not 
include  any  sensitive  personal 
information,  such  as  an  individual’s 
Social  Security  Number:  date  of  birth; 
driver’s  license  number  or  other  state 
identification  number,  or  foreign 
country  equivalent:  passport  number; 
financial  account  number;  or  credit  or 
debit  card  number.  Comments  also 
should  not  include  any  sensitive  health 
information,  such  as  medical  records  or 
other  individually  identifiable  health 
information.  In  addition,  comments 
should  not  include  any  “[tirade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential. . . .,”  as  provided  in 
Section  6(f)  of  the  FTC  Act,  15  U.S.C. 
46(f),  and  FTC  Rule  4.10(a)(2),  16  CFR 
4.10(a)(2).  Comments  containing 
material  for  which  confidential 
treatment  is  requested  must  be  filed  in 
paper  form,  must  be  clearly  labeled 
“Confidential,”  and  must  comply  with 
FTC  Rule  4. 9(c). ^ 

Because  paper  mail  addressed  to  the 
FTC  is  subject  to  delay  due  to 
heightened  security  screening,  please 
consider  submitting  your  comments  in 
electronic  form.  Comments  filed  in 
electronic  form  should  be  submitted  by 
using  the  following  weblink:  https:// 
secure.commentworks.com/ftc- 
PPCRuIePRA(and  following  the 
instructions  on  the  web-based  form).  To 
ensure  that  the  Commission  considers 
an  electronic  comment,  you  must  file  it 
on  the  web-based  form  at  the  weblink 
(https://secure.commentworks.com/ftc- 
PPCRuIePRA).  If  this  Notice  appears  at 
(http://www.regulations.gov/search/ 
index.jsp),  you  may  also  file  an 
electronic  comment  through  that 
website.  The  Commission  will  consider 
all  comments  that  regulations.gov 
forwards  to  it. 

A  comment  filed  in  paper  form 
should  include  the  “Pay-Per-Call  Rule: 
FTC  File  No.  R611016”  reference  both 
in  the  text  and  on  the  envelope,  and 
should  be  mailed  or  delivered  to  the 
following  address:  Federal  Trade 
Commission,  Office  of  the  Secretary, 

'  FTC  Rule  4.2(d).  16  CFR  4.2(dj.  The  comment 
must  be  accompanied  by  an  explicit  request  for 
confidential  treatment,  including  the  factual  and 
legal  basis  for  the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission's  General  Counsel, 
consistent  with  applicable  law  and  the  public 
interest.  See  FTC  Rule  4.9(c),  16  CFR  4.9(c). 
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Room  H-135  (Annex  J),  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  U.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
(h  ttp:/ /www.ftc.gov/os/ 
publiccomments.shtm).  As  a  matter  of 
discretion,  the  Commission  makes  every 
effort  to  remove  home  contact 
information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  FTC 
website.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FTC’s  privacy 
policy,  at  [http://www.ftc.gov/ftc/ 

.  privacy. shtm). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  sent  to  Ruth 
Yodaiken,  Attorney,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  (202)  326- 
2127. 

SUPPLEMENTARY  INFORMATION:  On 

October  30,  1998,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  (“NPRM”),  63  FR  58524,  to 
amend  its  Pay-Per-Call  Rule,  16  CFR 
Part  308.2  The  Rule,  which  implements 
Titles  II  and  III  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(“TDDRA”),  15  U.S.C.  5711-14,  5721-24, 
requires  the  disclosure  of  cost  and  other 
information  regarding  pay-per-call 
services  and  establishes  dispute 
resolution  procedures  for  telephone¬ 
billed  purchases  (i.e.,  charges  for  pay- 
per-call  services  or  other  charges 
appearing  on  a  telephone  bill  other  than 
telecommunications  charges).  As  was 
explained  in  the  NPRM,  the  Rule 


^  The  Rule  was  originally  promulgated  as  the 
“Trade  Regulation  Rule  Pursuant  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  of  1992,” 
and  was  known  as  the  “900-Numl)er  Rule.”  In  its 
NPRM,  the  Commission  refers  to  the  Rule  as  the 
“Trade  Regulation  Rule  Concerning  Pay-Per-C,all 
Services  and  Other  Telephone-Billed  Purchases.”  In 
this  document  it  will  be  referred  to  as  the  “Pay-Per- 
Call  Rule.” 


contains  certain  reporting  and 
disclosure  requirements  that  are  subject 
to  OMB  review  under  the  PRA,  44 
U.S.C.  3501-3521.'*  Accordingly,  the 
FTC  submitted  the  Rule,  with  proposed 
amendments,  to  OMB  (see  64  FR  70031, 
Dec.  15,  1999)  for  its  approval,  which 
was  granted  until  December  31,  2002 
(OMB  control  number  3084-0102). 
Thereafter,  the  FTC  obtained  renewed 
clearance  from  OMB  covering  both  the 
existing  Rule  and  the  proposed  changes, 
with  the  most  recent  clearance  set  to 
expire  April  30,  2009.  The  FTC  is  again 
seeking  renewed  3-year  clearance  for  the 
Rule,  but  now  only  regarding  the 
existing  Rule. 

As  required  by  the  PRA,  the  FTC  is 
providing  this  opportunity  for  public 
comment  before  requesting  that  OMB 
extend  the  existing  paperwork  clearance 
for  the  regulations  noted  herein.  44 
U.S.C.  3506(c)(2)(A).  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 
received  on  or  before  March  2,  2009. 

Brief  description  of  the  need  for  and 
proposed  use  of  the  information:  The 
existing  reporting  and  disclosure 
requirements  are  mandated  by  the 
TDDRA  to  help  prevent  unfair  and 
deceptive  acts  and  practices  in  the 
advertising  and  operation  of  pay-per- 
call  services  and  in  the  collection  of 
charges  for  telephone-billed  purchases. 
The  information  obtained  by  tbe 
Commission  pursuant  to  the  reporting 
requirement  is  used  for  law  enforcement 
purposes.  The  disclosure  requirements 
ensure  that  consumers  are  adequately 
informed  of  the  costs  they  can  expect  to 
incur  in  using  a  pay-per-call  service, 
that  they  will  not  be  liable  for 
unautborized  non-toll  charges  on  their 
telephone  bills,  and  that  they  have 
certain  dispute  resolution  rights  and 
obligations  with  respect  to  such 
telephone-billed  purchases. 

Likely  respondents  and  their 
estimated  number:  Respondents  are 
telecommunications  common  carriers 
(subject  to  the  reporting  requirement 
only,  unless  acting  as  a  billing  entity), 
information  providers  (vendors)  offering 
one  or  more  pay-per-call  services  or 
programs,  and  billing  entities.  Staff 
estimates  that  there  are  13  common 
carriers,'*  approximately  13,350 

^  The  Rult^eontains  no  recordkeeping 
requirements  that  would  be  subject  to  the  PRA. 

■*  This  estimate  is  based  on  the  North  American 
Numbering  Plan  Association  Report.  “900-NXX 
Codes,”  (http:/ /wv.'w. nanpa.com/nas/puhlic/ 
formSOOMasterReport.do? 
nwthod=display900 

MastcrReport)  (updated  as  of  November  2008),  and 
excluding  Canadian  entities  and  one  carrier  that 
recently  withdrew  from  carrying  900  number 
.service.  See  Federal  Communications  Commission, 


vendors,^  and  approximately  1,250 
possible  billing  entities.**  The  FTC  seeks 
public  comment  or  data  on  these 
estimates  as  well  as  those  additionally 
stated  below. 

Estimated  annual  reporting  and 
disclosure  burden:  2,468,412  hours; 
$133,705,222  in  associated  labor  costs*' 

The  burden  hour  estimate  for  each 
reporting  and  disclosure  requirement 
has  been  multiplied  by  a  “blended” 
wage  rate  (expressed  in  dollars  per 
hour),  based  on  the  particular  skill  mix 
needed  to  carry  out  that  requirement,  to 
determine  its  total  annual  cost.  The 
blended  rate  calculations  are  based  on 
the  following  skill  categories  and 
average  wage  rates  and/or  labor  costs: 
$250/hour  for  professional  (attorney) 
services:  $1 5/hour  for  skilled  clerical 
workers:  $35/hour  for  computer 
programmers;  and  $50/hour  for 
management  time.  These  figures  are 
averages,  based  on  the  most  currently 
available  Bureau  of  Labor  Statistics 
(“BLS”)  cost  figures  posted  online.®  FTC 


“Section  63.71  Application  of  Sprint 
Communications  Company  L.P.  for  Authority  to 
Discontinue  Domestic  Telecommunications 
Services,"  Order,  WC  Docket  No.  08-116,  DA  08- 
2557  (Wireline  Competition  Bureau  Nov.  24,  2008) 
(“FCC  Sprint  Order”). 

’’  This  number  or  an  estimate  thereof  is  difficult 
to  derive  as  there  is  no  ready  source  of  such 
statistics.  For  instant  purposes,  FTC  staff  has 
reduced  its  most  recent  prior  (2006)  PRA-related 
estimate  of  the  number  of  vendors  (approximately 
15,000)  by  11  percent,  reflecting  a  corresponding 
decrease  in  the  allocation  of  900  numbers.  It  is 
noteworthy  that  one  carrier  whic:h  recently 
withdrew  from  carrying  900-number  services  stated 
that  between  2004  and  2007  claimed  that  it  .saw  a 
41.5  percent  decrease  in  vendor  use  of  such 
numbers.  See  FCC  .Sprint  Order.  However,  erring 
conservatively,  FTC  .staff  instead  is  applying  an  11 
percent  reduction  in  the  number  of  vendors,  tied  to 
a  comparison  of  the  number  of  900-NXX  codes 
allocated  per  vendor,  as  reported  annually  by  the 
North  American  Numbering  Plan  Administration 
(NANPA).  In  2004,  it  was  133:  in  2007,  it  fell  to  118. 

®  The  Federal  Communications  Commission 
report  on  telephone  statistics  indicated  that  at  the 
end  of  2007  there  were  approximately  1,250  local 
telephone  companies  (local  exchange  carriers).  See 
Local  Telephone  Competition:  Status  as  of 
December  31,  2007  (released  9/08)  (tables  3  and  4), 
available  at  (http://w\\'w.fcc.gov/wch/iatd/ 
comp.html). 

’’  Non-labor  (e.g.,  capital/other  start-up)  costs  are 
generally  subsumed  in  activities  otherwise 
undertaken  in  the  ordinary  course  of  business  (e.g., 
business  records  from  which  only  existing 
information  must  be  rejrorted  to  the  Commission, 
pay-per-call  advertisements  or  audiotext  to  which 
cost  or  other  di.sclosures  are  added,  etc.).  To  the 
extent  that  entities  incur  operating  or  maintenance 
expenses,  or  purchase  outside  .services  to  satisfy  the 
Rule's  requirements,  staff  btdieve  those  expen.ses 
are  al.so  included  in  (or.  if  contracted  out,  would  he 
comparable  to)  the  annual  burden  hour  and  cost 
estimates  provided  below  (where  such  costs  are 
labor-related),  or  are  otherwise  included  in  the 
ordinary  cost  of  doing  business  (regarding  non-labor 
co.sts). 

®  {http://K'wiy.hls.gov/ncs/ncswage2007.htm] 
(National  Compensation  Survey:  Occupational 
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staff  calculated  labor  costs  by  applying 
appropriate  hourly  cost  figures  to  the 
burden  hours  discussed  further  below. 

[1)  Reporting  burden: 

The  Rule  provides  that  common 
carriers  must  make  available  to  the 
Commission,  upon  written  request,  any 
records  and  financial  information 
maintained  hy  such  carrier  relating  to 
the  arrangements  between  the  carrier 
and  any  vendor  or  service  bureau.  See 
16  CFR  308.6.  Staff  believes  that  the 
resulting  burden  on  this  segment  of  the 
industry  will  be  minimal,  since  OMB’s 
definition  of  “burden”  for  PRA 
purposes  excludes  any  business  effort 
that  would  be  expended  regardless  of  a 
regulatory  requirement.  5  CFR 
1320.3(b)(2).  Because  this  reporting 
requirement  permits  staff  to  seek 
information  limited  to  that  which  is 
already  maintained  by  the  carriers,  the 
only  burden  would  be  the  time  an  entity 
expends  to  compile  and  provide  the 
information  to  the  Commission.  Because 
of  continued  industry  changes  and  the 
infrequency  with  which  the 
Commission  has  relied  on  this 
requirement,  staff  is  reducing  hy  40 
percent  (from  5  hours  to  3  hours  per 
entity)  the  estimated  annual  time 
burden  per  entity  for  this  reporting 
requirement. 

In  obtaining  0MB  clearance  for  this 
reporting  requirement  in  2006,  staff 
estimated  a  total  reporting  burden  of  70 
hours,  with  an  annual  cost  of  $5,145. 

For  the  pending  submission  to  0MB, 
staff  has  decreased  its  burden  hour 
estimate  to  39  hours,  based  on  an 
average  estimate  of  3  hours  (rather  than 
5)  expended  by  13  common  carriers. 
Using  a  $75  blended  wage  rate 
(assuming  for  all  labor  calculations 
herein,  $35/hour  for  computer 
programmers,  $250/hour  for  attorneys, 
$15/hour  for  skilled  clerical  workers, 
and  $50/hour  for  managers),®  the  FTC 
now  estimates  an  annual  cost  of  $2,925. 

(2)  Disclosure  burden: 

(a)  Advertising.  FTC  staff  estimates 
that  the  annual  burden  on  the  industry 
for  the  Rule’s  advertising  disclosure 
requirements  is  48,060  hours.  The 
estimate  reflects  the  burden  on 

Earnings  in  the  United  States  2007.  US  Department 
of  Labor,  BLS,  released  August  2008,  Bulletin  2704, 
Table  3  (“Full-time  civilian  workers,”  mean  and 
median  hourly  wages).  Notwithstanding  the 
referenced  BLS  data,  estimated  attorney  costs  are 
based  on  what  staff  believes  may  more  clo.sely 
reflect  hourly  attorney  costs  associated  with 
Commission  information  collection  activities. 

*  This  blended  wage  rate  is  based  upon  an 
estimate  of  30  percent  for  computer  programming, 
20  percent  for  attorney  services,  30  percent  for 
skilled  clerical  workers,  and  20  percent  for 
managerial  time. 


approximately  13,350  vendors  who 
must  make  cost  disclosures  for  all  pay- 
per-call  services  and  additional 
disclosures  if  the  advertisement  is  (a) 
directed  to  individuals  under  18  or  (b) 
for  certain  pay-per-call  services.^® 
Because  of  continued  industry  changes 
and  the  infrequency  with  which  the 
Commission  has  relied  on  this 
requirement,  staff  is  reducing  the 
estimated  percentage  of  advertising  both 
directed  to  individuals  under  18  and 
relating  to  certain  other  pay-per-call 
services  to  20  percent  of  overall  pay-per- 
call  services.  FTC  staff  estimated  that 
each  disclosure  mandated  by  the  Rule 
requires  approximately  one  hour  of 
compliance  time. 

The  total  estimated  annual  cost  of 
these  burden  hours  is  $3,316,140 
applying  a  blended  wage  rate  of  $69/ 
hour. 

(b)  The  Rule’s  preamble  disclosure. 

To  comply  with  the  Act,  the  Pay-Per- 
Call  Rule  also  requires  that  every  pay- 
per-call  service  be  preceded  by  a  free 
preamble  and  that  four  different 
disclosures  be  made  in  each  preamble. 
Additionally,  preambles  to  sweepstakes 
pay-per-call  services  and  services  that 
offer  information  on  federal  programs 
must  provide  additional  discloses.  Each 
preamble  need  only  be  prepared  one 
time,  unless  the  cost  or  other 
information  is  changed.  There  is  no 
additional  burden  on  the  vendor  to 
make  the  disclosures  for  each  telephone 
call,  because  the  preambles  are  taped 
and  play  automatically  when  a  caller 
dials  the  pay-per-call  number. 

In  its  2006  submission  for  renewed 
OMB  clearance  under  the  PRA,  FTC 
staff  estimated  that  there  were 
approximately  45,864  pay-per-call 
services  required  to  make  disclosures  in 
the  preamble  to  the  pay-per-call  service, 
at  an  average  burden  of  10  hours  for 
each  preamble,  resulting  in  a  total 
burden  estimate  of  458,640  hours.  As 
noted  above,  staff  now  believes  that  the 
industry  has  had  at  least  an  11  percent 
reduction  in  size  since  the  FTC’s 
immediately  prior  pursuit  of  renewed 
clearance.  Accordingly,  staff  now 
estimates  that  there  are  no  more  than 
40,819  advertised  pay-per-call  services. 

Based  on  an  assumed  three  advertisements  per 
vendor,  or  a  total  of  40,050  ads  (for  13,350  vendors, 
as  explained  in  note  5),  plus  an  estimated  total  20 
percent  of  which  would  require  such  additional 
disclosures,  or  8.010  advertisements.  Staff  estimates 
that  it  would  require  no  more  than  one  hour  to  draft 
each  type  of  disclosure.  Accordingly,  at  an 
estimated  one  hour  each,  vendors  would  require 
cumulatively  48,060  burden  hours  to  comply  with 
these  requirements. 

”  The  blended  rale  is  based  upon  20  percent  for 
attorney  services,  60  percent  for  skilled  clerical 
workers,  and  20  percent  for  management  time. 


As  with  advertising  disclosures, 
preambles  for  certain  pay-per-call 
services  require  additional  preamble 
disclosures.  Consistent  with  the 
estimates  of  advertised  pay-per-call 
services  discussed  above,  staff  estimates 
that  an  additional  20  percent  of  all  such 
pay-per-call  services  (8,164)  relating  to 
certain  types  of  pay-per-call  services 
would  require  such  additional 

disclosures. 12  further  reflection,  staff 

now  estimates  that  it  would  require  no 
more  than  one  hour  to  draft  each  type 
of  disclosure  because  the  disclosures 
applicable  to  the  preamble  closely 
approximate  in  content  and  volume  the 
advertising  disclosures  discussed  above. 
Accordingly,  staff  estimates  a  total  of 
48,983  burden  hours  (40,819  +  8,164)  to 
comply  with  these  requirements.  At  one 
hour  each,  cumulative  labor  cost 
associated  with  these  disclosures  is 
$3,379,827,  using  a  blended  wage  rate  of 
$69/hour  (i.e.,  similar  to  the  blended 
rate  used  for  advertising  disclosures). 

(c)  Telephone-billed  charges  in  billing 
statements.  Section  308. 5(j)  of  the  Rule, 
16  CFR  308. 5(j),  requires  that  vendors 
ensure  that  certain  disclosures  appear 
on  each  billing  statement  that  contains 

a  charge  for  a  call  to  a  pay-per-call 
service.  Because  these  disclosures 
appear  on  telephone  bills  already 
generated  by  the  local  telephone 
companies,  and  because  the  carriers  are 
already  subject  to  nearly  identical 
requirements  pursuant  to  the  FCC’s 
rules,  FTC  staff  estimated  that  the 
burden  to  comply  would  be  minimal.  At 
most,  the  burden  on  the  vendor  would 
be  limited  to  spot  checking  telephone 
bills  to  ensure  that  the  charges  are 
displayed  in  the  manner  required  by  the 
Rule. 

As  it  had  in  the  2006  PRA 
submission,  FTC  staff  estimates  that 
only  10  percent  of  vendors  (1,350) 
would  monitor  billing  statements  in  this 
manner  and  that  it  would  take  12  hours 
per  year  to  conduct  such  checks.  Using 
the  total  estimated  number  of  vendors 
noted  above,  this  results  in  a  total  of 
16,020  burden  hours.  The  total  annual 
cost  would  be  at  most  $997,245,  using 
a  blended  rate  of  $62.25/hour.^2 

(d)  Dispute  resolution  procedures  in 
billing  statements.  This  disclosure 
requirement  is  set  forth  in  16  CFR 
308.7(c).  The  blended  rate  being  used 
for  these  disclosures  is  $53.5/hour.^'* 

See  note  10. 

>■*  The  blended  rate  is  15  percent  for  attorney 
services,  40  percent  for  skilled  clerical  workers,  25 
percent  for  computer  programming,  and  20  percent 
for  management  time. 

The  blended  rate  is  40  percent  for  computer 
programming,  10  percent  for  attorney  services,  30 

Continued 


79884 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


FTC  staff  previously  estimated  that  the 
billing  entities  would  spend 
approximately  5  hours  each  to  review, 
revise,  and  provide  the  disclosures  on 
an  annual  basis.' The  estimated  hour 
burden  for  the  annual  notice  component 
of  this  requirement  is  6,250  burden 
hours  (based  on  1,250  possible  billing 
entities  each  requiring  5  hours  each),  or 
a  total  cost  of  $334,375. 

(e)  Further  disclosures  related  to 
consumers  reporting  a  billing  error.  As 
in  the  2006  PRA  submission  for  this 
Rule,  FTC  staff  estimates  that  the 
» incremental  disclosure  obligations 
related  to  consumers  reporting  a  billing 
error  under  section  308.7(d)  requires,  on 
average,  about  one  hour  per  each  billing 
error.  Previously,  staff  projected  that 
approximately  5  percent  of  an  estimated 
49,980,000  calls  made  to  pay-per-call 
services  each  year  involves  such  a 
billing  error.  The  staff  is  now  reducing 
its  prior  estimate  of  the  number  of  those 
calls  by  6  percent*^  (46,981,200  calls)  to 
reflect  recent  changes  in  the  amount  of 
pay-per-call  services  and  their  billing. 
Assuming  the  same  apportionment  (5 
percent)  of  overall  calls  to  pay-per-call 
services,  this  amounts  to  2,349,060 
hours,  cumulatively.  Applying  the 
$53. 5/hour  blended  wage  rate,  the 
estimated  annual  cost  is  $125,674,710 
annually. 

David  C.  Shonka 

Acting  General  Counsel 

[FR  Doc.  E8-30881  Filed  12-29-08:  8:45  am] 

BILLING  CODE  6750-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Washington  State  Plan 
Amendment  (SPA)  08-002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  to  be  held  on 
February  5,  2009,  at  the  CMS  Seattle 
Regional  Office,  2201  Sixth  Avenue, 
MS/RX— 43,  Seattle,  Washington  98121 


percent  for  skilled  clerical  workers,  and  20  percent 
for  management  time. 

Six  percent  is  determined  by  an  approximate 
halving  of  the  above-noted  11%  reduction  .staff  has 
applied  to  its  prior  estimate  of  the  number  of 
vendors  (see  note  5).  As  in  past  clearance  requests 
for  this  Rule,  it  is  halved  on  the  assumption  that 
pay-per-call  services  do  not  account  for  any  more 
than  half  of  all  telephone-billed  purchases. 


to  reconsider  CMS’  decision  to 
disapprove  Washington  SPA  08-002. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  presiding  officer  by 
January  14,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  Cohen,  Presiding  Officer, 

CMS,  2520  Lord  Baltimore  Drive,  Suite 
L,  Baltimore,  Maryland  21244, 
Telephone:  (410)  786-3169. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  CMS’  decision  to 
disapprove  Washington  SPA  08-002 
which  was  submitted  on  January  7, 

2007,  and  disapproved  on  September 
26,  2008.  The  SPA  proposed  to  add  a 
methodology  to  the  State  plan  that 
would  be  used  in  the  event  that  a 
contract  with  Regional  Support  Network 
to  provide  mental  health -services  under 
a  managed  care  delivery  system  to  the 
State  of  Washington  was  not  continued. 

Federal  regulations  at  42  CFR  430.20 
and  447.205,  are  issued  under  the 
authority  of  general  statutory 
requirements  concerning  methods  of 
administration  at  section  1902(a)(4)(A) 
of  the  Social  Security  Act  (the  Act)  and 
specific  requirements  at  section 
1902(a)(30)(A)  concerning  methods  and 
procedures  relating  to  payments  to 
providers.  These  regulations  require  that 
public  notice  of  changes  in  statewide 
methods  and  standards  for  setting 
payment  rates  be  publi.shed  in  either  a 
State  register  or  the  newspaper  of  widest 
circulation  in  the  State  (if  there  is  not 
a  city  with  a  population  of  at  least 
50,000).  In  addition,  they  specify  that 
the  notice  must  be  published  before  the 
effective  date  of  the  State  plan. 

Washington  did  not  provide  public 
notice  which  complied  with  Federal 
regulations  at  42  CFR  447.205. 

Although,  beginning  in  December  of 
2007,  the  State  held  meetings  with 
providers  to  inform  them  of  what  would 
be  proposed  via  SPA  08-002,  it  did  not 
provide  the  notice  required  by  Federal 
regulations  at  42  CFR  447.205  until 
February  20,  2008.  As  a  result,  the  State 
was  informed  the  effective  date  of  this 
plan  could  be  no  earlier  than  February 
21,  2008.  However,  Washington  failed  to 
make  this  required  change. 

Pursuant  to  Federal  regulations  at  42 
CFR  430.10,  which  is  authorized  by 
section  1902(a)(4)  of  the  Act  and 
implements  the  general  requirements  of 
section  1902(a)  of  the  Act  for  a  State 
plan,  a  State  plan  must  provide 
sufficient  information  to  describe  the 
nature  and  scope  of  the  State  program 
and  to  provide  a  basis  for  Federal 
financial  participation.  And,  Federal 
regulations  at  42  CFR  441.252(b),  which 


implement  in  part  provider  payment 
provisions  under  section  1902(a)(30)(A) 
of  the  Act,  require  that  the  State  plan 
include  a  comprehensive  description  of 
the  methods  and  standards  used  to  set 
payment  rates.  The  proposed  SPA  did 
not  meet  these  requirements  because  the 
payment  methodologies  were  not 
understandable  and  auditable.  CMS 
requested  further  information  about  the 
factors  Washington  used  to  set  its  rates, 
and  how  the  payment  methodologies 
would  be  administered,  but  the  State 
failed  to  provide  sufficient  responsive 
information  to  assure  us  that  providers 
and  auditors  could  determine  whether 
correct  payments  had  been  made. 

Absent  this  information,  CMS  cannot 
determine  that  the  requirements  under 
section  1902(a)  of  the  Act  have  been 
met. 

Based  on  the  above,  and  after 
consultation  with  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  as  required  under  Federal 
regulations  at  42  CFR  430.15(c)(2),  CMS 
disapproved  Washington  SPA  08-002. 

The  hearing  will  involve  the 
following  issues: 

•  Whether  the  proposed  effective  date  for 
the  SPA  was  consistent  with  the  limitations 
authorized  under  the  requirements  of 
sections  1902(a)(4)(A)  and  1902(a)(30)(A)  of 
the  Act  relating  to  methods  of  administration 
generally  and  methods  and  procedures  for 
payment  rates  specifically,  and  the 
implementing  regulations  at  42  CFR  430.20 
and  42  CFR  447.205,  which  require  advance 
public  notice  of  changes  in  payment  rates 
before  a  State  plan  amendment  can  become 
effective.  The  State’s  proposed  effective  date 
for  the  SPA  was  earlier  than  the  date  of  the 
publication  of  the  public  notice  that  the  State 
submitted  in  support  of  the  SPA. 

•  Whether  Washington  provided  adequate 
documentation  to  document  the  proposed 
payment  rates  and  to  demonstrate  that  the 
proposed  rates  were  consistent  with 
efficiency  and  economy  as  required  by 
section  1902{a)(30)(A)  of  the  Act. 

Specifically,  the  State  proposed  the  use  of 
actuarially  developed  rates  that  included  a 
range  of  rates  as  opposed  to  a  single  dollar 
amount.  The  State  indicated  that  the  single 
dollar  amount  was  developed  from  the  above 
mentioned  rate  range,  however,  they  were 
not  able  to  provide  either  the  dollar  amount 
or  the  documentation  regarding  the 
construction  of  the  single  rate. 

Section  1116  of  the  Act  and  Federal 
regulations  at  42  CP'R  Part  430,  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  CMS  is 
retiuired  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing,  and  the  issues  to  be  considered. 
If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
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at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
'  notify  all  participants. 

The  notice  to  the  State  of  Washington 
announcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Ms.  Robin  Arnold-Williams, 

Secretary,  Department  of  Social  and 
Health  Services,  P.O.  Box  45010, 
Olympia,  WA  98504-5010. 

Dear  Ms.  Arnold-Williams: 

I  am  responding  to  your  request  for 
reconsideration  of  the  decision  to 
disapprove  the  Washington  Medicaid 
State  plan  amendment  (SPA)  08-002, 
which  was  submitted  on  January  7, 

2008,  and  disapproved  on  September 
26,  2008.  The  SPA  proposed  to  add  a 
methodology  to  the  State  plan  that 
would  be  used  in  the  event  that  a 
contract  with  Regional  Support  Network 
to  provide  mental  health  services  under 
a  managed  care  delivery  system  to  the 
State  of  Washington  was  not  continued. 

The  issues  to  be  considered  at  the 
hearing  are: 

•  Whether  the  proposed  effective  date 
for  the  SPA  was  consistent  with  the 
limitations  imposed  by  applicable 
appropriations  statutes  on  the 
availability  of  funding  for  SPAs,  the 
requirements  of  sections  1902(a)(4)(A) 
and  1902(a)(30)(A)  of  the  Social 
Security  Act  (the  Act)  relating  to 
methods  and  procedures  generally  and 
for  payment  rates  specifically,  and  the 
implementing  regulations  at  42  CFR 
430.20  and  42  CFR  447.205 — which 
require  advance  public  notice  of 
changes  in  payment  rates.  The  State’s 
proposed  effective  date  for  the  SPA  was 
earlier  than  the  date  of  the  publication 
of  the  public  notice  that  the  State 
submitted  in  support  of  the  SPA. 

•  Whether  Washington  provided 
adequate  documentation  to  document 
the  proposed  payment  rates  and 
demonstrate  that  the  proposed  rates 
were  consistent  with  efficiency  and 
economy  as  required  by  section 
1902(a)(30)(A)  of  the  Act.  Specifically, 
the  State  proposed  the  use  of  actuarially 
developed  rates  that  included  a  range  of 


rates  as  opposed  to  a  single  dollar 
amount.  The  State  indicated  that  the 
single  dollar  amount  was  developed 
from  the  above  mentioned  rate  range, 
however,  they  were  not  able  to  provide 
either  the  dollar  amount  or  the 
documentation  regarding  the 
construction  of  the  single  rate. 

I  am  scheduling  a  hearing  on  your 
request  for  reconsideration  to  be  held  on 
February  5,  2009,  at  the  Centers  for 
Medicare  &  Medicaid  Services  Seattle 
Regional  Office,  2201  Sixth  Avenue, 
MS/RX-43,  Seattle,  Washington  98121, 
in  order  to  reconsider  the  decision  to 
disapprove  SPA  08-002.  If  this  date  is 
not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable 
to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed 
by  Federal  regulations  at  42  CFR  Part 
430. 

I  am  designating  Mr.  Benjamin  Cohen 
as  the  presiding  officer.  If  these 
arrangements  present  any  problems, 
please  contact  the  presiding  officer  at 
(410)  786-3169.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to 
indicate  acceptability  of  the  hearing 
date  that  has  been  scheduled  and 
provide  names  of  the  individuals  who 
will  represent  the  State  at  the  hearing. 

Sincerely, 

Kerry  Weems, 

Acting  Administrator. 

Section  1116  of  the  Social  Security 
Act  (42  U.S.C.  section  1316;  42  CFR 
section  430.18). 

(Catalog  of  Federal  Domestic  Assistance 
program  No.  13.714,  Medicaid  Assistance 
Program.) 

Dated;  December  22,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E8-31019  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND  * 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FOA-2008-N-0650] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  General 
Administrative  Procedures:  Citizen 
Petitions;  Petition  for  Reconsideration 
or  Stay  of  Action;  Advisory  Opinions 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.-  This  notice  solicits  comments  on 
the  reporting  requirements  contained  in 
existing  FDA  regulations  regarding  the 
general  administrative  procedures  for  a 
person  to  petition  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner)  to 
issue,  amend,  or  revoke  a  rule;  to  file  a 
petition  for  an  administrative 
reconsideration  or  an  administrative 
stay  of  action:  and  to  request  an 
advisory  opinion  from  the 
.Commissioner. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  2,  2009. 
ADDRESSES:  Submit  electronic  , 

comments  on  the  collection  of 
information  to  http:// 
www.regulations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonna  Capezzuto,  Office  of  Information 
Management  (HFA-710),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-796-3794. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
propo.sed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
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of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

General  Administrative  Procedures: 
Citizen  Petitions;  Petition  for 
Reconsideration  or  Stay  of  Action; 
Advisory  Opinions — (OMB  Control 
Number  0910-0183) — Extension 

The  Administrative  Procedures  Act  (5 
U.S.C.  553(e))  provides  that  every 
agency  shall  give  an  interested  person 
the  right  to  petition  for  issuance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  (21  CFR  10.30)  sets  forth  the 
format  and  procedures  by  which  an 
interested  person  may  submit  to  FDA,  in 
accordance  with  §  10.20  (21  CFR  10.20) 
(submission  of  documents  to  Division  of 
Dockets  Management),  a  citizen  petition 
requesting  the  the  Commissioner  to 
issue,  amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  taking 
any  other  form  of  administrative  action. 

the  Commissioner  may  grant  or  deny 
such  a  petition,  in  whole  or  in  part,  and 
may  grant  such  other  relief  or  take  other 
action  as  the  petition  warrants. 


Respondents  are  individuals  or 
households.  State  or  local  governments, 
not-for-profit  institutions  and 
businesses  or  other  for-profit 
institutions  or  groups. 

Section  10.33  (21  CFR  10.33)  issued 
under  section  701(a)  of  the  Federal, 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(a)),  sets  forth  the  format 
and  procedures  by  which  an  interested 
person  may  request  reconsideration  of 
part  or  all  of  a  decision  of  the 
Commissioner  on  a  petition  submitted 
under  21  CFR  10.25  (initiation  of 
administrative  proceedings).  A  petition 
for  reconsideration  must  contain  a  full 
statement  in  a  well-organized  format  of 
the  factual  and  legal  grounds  upon 
which  the  petition  relies.  The  grounds 
must  demonstrate  that  relevant 
information  and  views  contained  in  the 
administrative  record  were  not 
previously  or  not  adequately  considered 
by  the  Commissioner.  The  respondent 
must  submit  a  petition  no  later  than  30 
days  after  the  decision  involved. 
However,  the  Commissioner  may,  for 
good  cause,  permit  a  petition  to  be  filed 
after  30  days.  An  interested  person  who 
wishes  to  rely  on  information  or  views 
not  included  in  the  administrative 
record  shall  submit  them  with  a  new 
petition  to  modify  the  decision.  FDA 
uses  the  information  provided  in  the 
request  to  determine  whether  to  grant 
the  petition  for  reconsideration. 
Respondents  to  this  collection  of 
information  are  individuals  of 
households.  State  or  local  governments, 
not-for-profit  institutions,  and 
businesses  or  other  for-profit 
institutions  who  are  requesting  from  the 
Commissioner  of  FDA  a  reconsideration 
of  a  matter. 

Section  10.35  (21  CFR  10.35),  issued 
under  section  701(a)  of  the  act,  sets  forth 


the  format  and  procedures  by  which  an 
interested  person  may  request,  in 
accordance  with  §  10.20  (submission  of 
documents  to  Division  of  Dockets 
Management),  the  Commissioner  to  stay 
the  effective  date  of  any  administrative 
action. 

Such  a  petition  must  do  the  following: 
(1)  Identify  the  decision  involved;  (2) 
state  the  action  requested,  including  the 
length  of  time  for  which  a  stay  is 
requested;  and  (3)  include  a  statement  of 
the  factual  and  legal  grounds  on  which 
the  interested  person  relies  in  seeking 
the  stay.  FDA  uses  the  information 
provided  in  the  request  to  determine 
'  whether  to  grant  the  petition  for  stay  of 
action. 

Respondents  to  this  information 
collection  are  interested  persons  who 
choose  to  file  a  petition  for  an 
administrative  stay  of  action. 

Section  10.85  (21  CFR  10.85),  issued 
under  section  701(a)  of  the  act,  sets  forth 
the  format  and  procedures  by  which  an 
interested  person  may  request,  in 
accordance  with  §  10.20  (submission  of 
documents  to  Division  of  Dockets 
Management),  an  advisory  opinion  from 
the  Commissioner  on  a  matter  of  general 
applicability.  An  advisory  opinion 
represents  the  formal  position  of  FDA 
on  a  matter  of  general  applicability. 
When  making  a  request,  the  petitioner 
must  provide  a  concise  statement  of  the 
issues  and  questions  on  which  an 
opinion  is  requested,  and  a  full 
statement  of  the  facts  and  legal  points 
relevant  to  the  request.  Respondents  to 
this  collection  of  information  are 
interested  persons  seeking  an  advisory 
opinion  from  the  Commissioner  on  the 
agency’s  formal  position  for  matters  of 
general  applicability. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual  i  Hours  per 

Responses  j  Response 

1 

!  Total  Hours 

10.30  i 

162 

3 

i  j 

486 

12 

5,832 

10.33 

4 

2 

8 

10 

80 

10.35 

7 

2 

14 

I  1 

■  10 

I 

140 

10.85 

L . 

1 

2 

16 

32 

Total 

6,084 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  estimates  for  this 
collection  of  information  are  based  on 
agency  records  and  experience  over  the 
past  3  years.  In  2007,  FDA  received 
approximately  162  citizen  petitions 


(§  10.30),  4  administrative 
reconsiderations  of  action  (§  10.33),  7 
administrative  stays  of  action  (§  10.35), 
and  2  advisory  opinions  (§  10.85). 


Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
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Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.regulations.gov. 

Dated:  December  22,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-31058  Filed  12-29-08;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2007-N-0451]  (formerly 
Docket  No.  2007N-0321) 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Experimental 
Evaluation  of  the  Impact  of  Distraction 
on  Consumer  Understanding  of  Risk 
and  Benefit  Information  in  Direct-to- 
Consumer  Prescription  Drug 
Broadcast  Advertisements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
Due  to  an  administrative  error,  this 
document  is  being  republished. 

DATES:  Fax  written  comments  on  the 
collection  of  information  by  January  29, 
2009. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  Desk  Officer,  FAX: 
202-395-6974,  or  e-mailed  to 
oira_submission@omb.eop.gov.  All 
comments  should  be  identified  with  the 
OMB  control  number  0910-NEW  and 
title  “Experimental  Evaluation  of  the 
Impact  of  Distraction  on  Consumer 
Understanding  of  Risk  and  Benefit 
Information  in  Direct-to-Consumer 
Prescription  Drug  Broadcast 
Advertisements.”  Also  include  the  FDA 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Berbakos,  Office  of 
Information  Management  (HFA-710), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-796-3792. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA. 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Experimental  Evaluation  of  the  Impact 
of  Distraction  on  Consumer 
Understanding  of  Risk  and  Benefit 
Information  in  Direct-to-Consumer 
Prescription  Drug  Broadcast 
Advertisements 

Section  1701(a)(4)  of  the  Public 
Health  Service  Act  (42  U.S.C. 

300u(a)(4))  authorizes  FDA  to  conduct 
research  relating  to  health  information. 
Section  903(b)(2)(c)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  393(b)(2)(c))  authorizes  FDA  to 
conduct  research  relating  to  drugs  and 
other  FDA  regulated  products  in 
carrying  out  the  provisions  of  the  act. 

FDA  regulations  require  that 
advertisements  that  make  claims  about 
a  prescription  drug  include  a  “fair 
balance”  of  information  about  the 
benefits  and  risks  of  advertised 
products,  in  terms  of  both  content  and  . 
presentation.  Ads  can  present 
information  in  ways  that  can  optimize 
or  skew  the  relative  balance  of  risks  and 
benefits.  Both  healthcare  providers  and 
consumers  have  expressed  concerns  to 
FDA  about  the  effectiveness  of  its 
regulation  of  manufacturers’  Direct-to- 
Consumer  (DTC)  prescription  drug 
advertising,  especially  as  it  relates  to 
assuring  balanced  corhmunication  of 
risks  compared  with  benefits. 

One  characteristic  of  DTC  television 
broadcast  ads  is  the  use  of  compelling 
visuals.  Many  assert  that  the  visuals 
present  during  the  product  risk 
presentation  are  virtually  always 
positive  in  tone  and  often  depict 
product  benefits.  A  consistently  raised 
question  is  whether  advertising  visuals 
of  benefits  interferes  with  consumers’ 
understanding  and  processing  of  the 
risk  information  in  the  ad’s  audio  or 
text. 

The  manner  in  which  required  risk 
information  is  presented  in  DTC  ads  has 
been  recently  addressed  in  the  Food  and 
Drug  Administration  Amendments  Act 
of  2007  (FDAAA).  Section  901(3)  of 
FDAAA  states  that  the  major  statement 
in  DTC  broadcast  ads  “shall  be 
presented  in  a  clear,  conspicuous  and 
•  neutral  manner.”  Further,  the  Secretary 
of  Health  and  Human  Services  “shall 
establish  standards  for  determining 
whether  the  major  statement  is 
presented  in  such  a  manner.”  FDAAA 
does  not  define  how  the  objective  of 
“clear,  conspicuous,  and  neutral”  is  to 
be  achieved. 


The  purpose  of  the  proposed  study  is, 
in  part,  to  determine  whether  the  use  of 
competing,  compelling  visual 
information  about  potential  drug 
benefits  interferes  with  viewers’ 
processing  and  comprehension  of  risk 
information  about  drugs  in  DTC 
advertising  or  with  their  cognitive 
representations  of  the  drugs.  Positive 
visual  images  could  influence  the 
processing  of  risk-related  information 
and  the  final  representation  of  the 
advertised  drug  in  multiple  ways.  First, 
compelling  visuals  could  simply 
distract  consumers  from  carefully 
considering  and  encoding  the  risk 
information.  To  the  extent  that 
compelling  visuals  cause  them  to  attend 
to  or  to  process  risk  information  less, 
participants  exposed  to  risk  information 
with  simultaneous  compelling  positive 
visuals  should  recall  fewer  risks  (and 
perhaps  fewer  benefits)  than  do 
participants  exposed  to  the  risk 
information  without  the  positive 
visuals.  Second,  compelling  visuals  may 
affect  the  way  consumers  think  about 
the  brand,  specifically  their  attitudes 
toward  the  advertised  brand.  An 
attitude  is  simply  an  association 
between  an  object  and  a  degree  of 
positivity  or  negativity.  Thus,  the 
impact  of  varying  visual  displays  during 
the  presentation  of  audio  risks  may  be 
manifested  in  varying  attitudes  toward 
the  brand.  This  is  important  because 
brand  attitudes  may  be  an  important 
determinant  of  future  behavior  toward 
the  brand.  In  contexts  where  product 
information  is  complex,  initial 
impressions  based  on  more  subtle 
processes  may  have  as  significant  an 
impact  on  behavioral  tendencies  as 
impressions  based  upon  more 
“cognitively-effortful”  factual 
information.  Because  visual  cues  are 
typically  easier  to  process  than  verbal 
information,  initial  attitudes  for  this 
group  are  likely  to  be  greatly  influenced 
by  these  cues.  Under  many 
circumstances,  people  rely  much  less  on 
facts  that  they  know,  such  as  the 
number  of  risks  associated  with,  for 
example,  ibuprofen,  and  much  more  on 
general  feelings  they  have,  such  as 
strong  positivity  toward  a  brand,  such  as 
the  Advil  brand  of  ibuprofen. 
Compelling  visuals  during  the  audio 
risk  presentation  of  DTC  broadcast 
advertisements  have  the  potential  to 
lead  a  consumer  to  form  a  positive 
opinion  of  a  drug  for  no  other  reason 
than  that  it  is  presented  in  the  same 
context  as  positive  images. 

Another  purpose  of  the  present  study 
is  to  examine  the  role  of  textual 
elements  in  the  processing  of  risk 
information.  Sponsors  often  place 
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superimposed  text  (“supers”)  onto  the 
screen  to  clarify  spoken  information  or 
to  provide  extra  information  that  is  not 
included  in  the  audio.  For  example, 
information  that  fulfills  certain 
requirements  (such  as  adequate 
provision  statements,  for  example  “See 
our  ad  in  *  *  *”)  and  limits  claims  of 
product  use  may  appear.  Providing 
verbatim  text  repetition  of  the  risks 
required  to  be  in  the  audio  portion  in 
broadcast  ads  may  facilitate  processing 
the  risks,  but  only  if  viewers  pay 
attention  to  the  text.  Viewers’  attention 
may  be  affected  by  both  the  prominence 
of  the  textual  information  and  the 
combined  effects  of  text  prominence 
and  different  visual  information.  The 
proposed  study  examines  these 
associations. 

A  final  purpose  of  this  study  is  to 
provide  FDA  with  information  on 
defining  the  presentation  of  the  major 
statement  as  “clear,  conspicuous,  and 
neutral”  as  required  by  FDAAA.  We 
have  limited  data  about  how  consumers 
perceive  risk  and  benefit  information  in 
DTC  broadcast  ads  as  a  function  of 
exposure  to  different  content  and 
presentations.  Therefore,  we  do  not 
fully  understand  the  influence  of  visual 
and  textual  factors  on  the  conveyance  of 
a  balanced  or  “neutral”  picture  of  the 
product. 

This  study  will  investigate  the  impact 
of  visual  distraction  and  the  interplay  of 
different  sensory  modalities  (oral, 
visual)  used  to  present  risk  and  benefit 
information  during  a  television 
prescription  drug  advertisement.  Data 
from  this  study  will  provide  useful 
information  for  FDA  as  it  considers 
whether  it  is  appropriate  to  develop 
guidance  to  help  improve  how 
broadcast  ads  present  a  prescription 
drug’s  risks  and  benefits.  This  study- 
will  also  provide  preliminary  data  on 
how  FDA  might  interpret  the  “clear, 
conspicuous,  and  neutral”  standard. 

The  data  should  help  us  plan  whether 
additional  research  is  needed  to  develop 
the  standards  called  for  in  FDAAA. 

Oveniew:  To  investigate  the  overall 
and  interactive  role  of  visual  images  and 
text  presentations  during  the  audio 
presentation  of  risk  information  in 
television  DTC  ads,  we  will  create  a 
variety  of  ads  for  a  new  (fictitious) 
brand  of  high  blood  pressure 
medication.  The  ads  will  vary  only  in 
the  type  of  information  shown  on  screen 
during  the  presentation  of  required  risk 
information  (the  “major  statement”).  We 
will  conduct  pretesting  to  determine 
whether  participants  will  view  one 
version  of  the  test  ad  two  times  or  if  the 
test  ad  will  be  viewed  in  the  context  of 
other  ads  (“clutter  reel”).  Respondents 
will  answer  questions  about  the  test  ad. 


including  information  about  product 
risks  and  benefits,  whether  they  intend 
to  ask  the  doctor  about  the  product, 
basic  comprehension  of  the  risk  and  ’ 
benefit  information,  and  their  general 
attitudes  toward  the  product.  This 
experimental  design  will  allow  for 
comparisons  between  conditions  in  a 
controlled  presentation  where  only  the 
visual  information  varies. 

Design:  The  study  includes  two 
primary  designs  that,  taken  together, 
investigate  three  different  variables. 

A  one-way,  five  condition  design  will 
examine  the  impact  of  degree  of 
consistency  between  visuals  presented 
during  orally  presented  (audio)  risk 
information.  The  visuals  will  be  either 
very  consistent,  somewhat  consistent, 
neutral,  somewhat  inconsistent,  or  very 
inconsistent  with  the  audio  risk 
information.  The  consistent  conditions 
will  visually  reinforce  the  product  risks 
by  presenting  the  words  of  the  risks  on 
the  screen  as  they  are  being  spoken.  The 
inconsistent  conditions  will  reinforce 
the  product’s  benefits  by  presenting 
visuals  that  suggest  blood  pressure 
being  decreased  from  high  to  normal 
levels.  The  degree  or  magnitude  of 
consistency  will  be  manipulated  by 
including  fewer  pieces  of  information, 
interspersed  with  images  of  the 
fictitious  drug  logo.  A  control  or 
"neutral”  condition  will  consist  of 
showing  the  brand  logo  during  the 
entire  audio  risk  presentation. 

The  second  design  will  be  a  two-way 
factorial  design  combining  each  level  of 
one  independent  variable  with  each 
level  of  a  second  independent  variable. 
The  first  variable  consists  of  three  levels 
of  visual  “tone” — neutral,  mildly 
positive,  and  highly  positive.  The 
second  variable  consists  of  three  levels 
of  prominence  of  “supers” — level  one, 
level  two,  and  no  super  (control). 

Because  the  control  cell  in  each  of  the 
2  designs  will  overlap  (neutral,  no 
supers),  both  designs  together  will 
amount  to  a  total  of  13  separate  “cells” 
and  corresponding  versions  of 
advertisements  for  the  fictitious  brand. 

In  a  separate  sub-experiment,  five 
selected  cells  taken  from  across  the  two 
designs  will  assess  implicit  attitudes 
using  the  Attitude  Misattribution 
Procedure  (AMP).  The  questions  asked 
of  the  participants  in  the  AMP 
conditions  will  be  reduced  in  number  to 
account  for  the  additional  time  needed 
to  administer  the  AMP. 

Eligible  participants  for  the  study 
(n=2,400,  following  pretesting)  will  be 
recruited  from  Synovate  Inc.’s  online 
Internet  panel.  They  will  be  40  years  of 
age  or  older  to  increase  the  likelihood  of 
including  members  of  the  population 
most  likely  to  have  high  blood  pressure. 


At  least  30  percent  of  the  recruited 
sample  within  each  of  the  designs  will 
have  equal  to  or  less  than  a  high  school 
education.  The  composition  of 
participants  in  each  format  condition 
will  be  balanced  with  respect  to  gender 
(50%  female,  +/- 10%).  Panel  members 
who  meet  age  and  education 
requirements  will  not  be  screened 
further  for  disease  condition. 

Dependent  Measures:  7  he  primary 
dependent  variables  are  recall  and 
comprehension  of  risk  and  benefit 
information.  We  will  also  investigate 
behavioral  intention  and  attitudes 
toward  the  fictitious  brand.  In  a  separate 
sub-experiment  using  only  five  cells 
throughout  both  designs,  we  will  use 
the  AMP,  in  addition  to  some  explicit 
measures,  to  collect  implicit  attitude 
measures  that  should  not  be  affected  by 
social  desirability  biases. 

In  the  Federal  Register  of  August  22, 
2007  (72  FR  47051),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  Thirty  commenters 
responded.  In  total,  this  amounted  to 
approximately  29  distinct  comments 
that  specifically  referenced  the  study.  Of 
these,  12  were  not  PRA  related.  As  a 
result  of  the  comments  that  were  PRA- 
related,  FDA  madeiextensive 
modifications  to  the  study’s 
methodology  and  design.  As  reflected  in 
these  modifications,  we  agreed  to  do  the 
following:  Change  from  a  mall-intercept 
to  an  Internet  administered  procedure, 
limit  use  of  the  AMP  to  a  sub¬ 
experiment  consi.sting  of  only  five  of  the 
experimental  conditions,  add  questions 
addressing  the  advertised  (fictitious) 
drug’s  benefits,  and  make  certain 
changes  to  the  wording  of  the  questions. 
Changing  the  administration  procedure 
also  allows  us  to  double  our  sample  size 
and  test  more  conditions.  In  response  to 
comments  received  both  from  the 
commenters  and  from  our  peer 
reviewers,  we  also  decided  to  conduct 
significantly  more  pretesting  than 
originally  planned,  to  address  the 
suggestion  that  the  test  ad  should  be 
embedded  in  a  clutter  reel  of  other  ads 
and  to  test  the  validity  of  the  stimulus 
manipulations  (the  mocked  up 
advertisements).  We  disagreed, 
primarily  because  of  time  and 
complexity  constraints,  with 
suggestions  to  do  the  following:  (1)  Add 
more  independent  variables,  (2)  recruit 
a  different  set  of  participa’nts,  (3)  change 
the  use  of  Chinese  characters  in  the 
(now  more  limited)  AMP-rneasured 
conditions,  (4)  add  certain  additional 
dependent  measures,  (5)  increase  or 
decrease  the  number  of  behavioral 
intention  questions  (both  were 
requested),  (6)  control  for  baseline 
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attitudes  (because  this  is  not  needed  in  materials),  or  (7)  get  industry  approval  FDA  estimates  the  burden  of  this 
an  experimental  design  and  we  are  and  public  comment  on  the  mocked  up  collection  of  information  as  follows: 

using  a  fictitious  drug  for  the  stimulus  ads. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section  ReJJSnSLs 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

1 - 1 

Hours  per 
Response 

Total  Hours 

21  U.S.C.  393(b)(2)(c)  Screener, 
pretesting 

1,600 

i 

1 

1,600 

.03 

48 

21  U.S.C.  393(b)(2)(c)  Question¬ 
naire,  pretesting 

800 

1 

800  1 

.16 

128 

21  U.S.C.  393(b)(2)(c)  Screener, 
study 

4,800 

1 

1 

4,800  i 

.03 

144 

21  U.S.C.  393(b)(2)(c)  Question¬ 
naire,  study 

2,400 

1 

2,400 

1 _  _  _ 

.25 

600 

Total 

920 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  December  18,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-31057  Filed  12-29-08;  8:45  ami 
BILLING  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Women’s  Health  Initiative 
Observational  Study 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH)  will  publish 
{periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  The 
Women’s  Health  Initiative  (WHI) 
Observational  Study.  Type  of 
Information  Collection  Request: 
Revision  OMB  #0925-0414.  Need  and 
Use  of  Information  Collection:  This 
study  will  be  used  by  the  NIH  to 
evaluate  risk  factors  for  chronic  disease 
among  older  women  by  developing  and 
following  a  large  cohort  of 
postmenopausal  women  and  relating 
subsequent  disease  development  to 
baseline  assessments  of  historical, 
physical,  psychosocial,  and  physiologic 

Estimate  of  Annual  Hour  Burden 


characteristics.  In  addition,  the 
observational  study  will  complement 
the  clinical  trial  (which  has  received 
clinical  exemption)  and  provide 
additional  information  on  the  common 
causes  of  frailty,  disability  and  death  for 
postmenopausal  women,  namely, 
coronary  heart  disease,  breast  and 
colorectal  cancer,  and  osteoporotic 
fractures.  Continuation  of  follow-up  for 
ascertainment  of  medical  history  update 
forms  will  provide  essential  data  for 
outcomes  assessment  for  this  population 
of  aging  women.  Frequency  of  Response: 
Annually.  Affected  Public:  Individuals 
or  households  and  health  care 
providers.  Type  of  Respondents: 
Individuals  or  households;  health  care 
providers.  The  annual  reporting  burden 
is  as  follows: 


Type  of  response 

Number  of 
respondents 

Frequency 
of  response  i 

Average 
hours  per 
response  | 

Annual  hour 
burden 

Qbservational  Study  Participants  . 

63,230 

1.1 

1 

.338  i 

23,509 

Next  of  Kin '  . 

1163 

1 

.083  1 

97 

Health  Care  Providers  ^  . 

9 

1  i 

.083 

.77 

Total  . 

64,402 

j 

23,607 

1 

’  Annual  burden  is  placed  on  health  care  providers  and  respondent  relatives/informants  through  requests  for  information  which  will  help  in  the 
compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events. 


The  annualized  cost  to  respondents  is 
estimated  at  $377,725,  assuming 
respondents  time  at  the  rate  of  $16  per 
hour  and  physician  time  at  the  rate  of 
$50  per  hour.  There  are  no  Capital  Costs 
to  report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 


public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 


collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 
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mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ms.  Shari  Eason 
Ludlam,  MPH,  Project  Officer,  NIH, 
NHLBI,  6701  Rockledge  Drive,  MSC 
7936,  Bethesda.  MD  20892-7934,  or  call 
non-toll-free  number  301-402-2900  or 
E-mail  your  request,  including  your 
address  to:  Ludlams@nhlbi.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  December  16,  2008. 

Michael  S.  Lauer, 

Director,  Division  of  Prevention  and 
Population  Sciences,  NHLBI,  National 
Institutes  of  Health. 

Dated:  December  16,  2008. 

Suzanne  Freeman. 

Chief,  FOIA,  NHLBI,  National  Institutes  of 
Health. 

[FR  Doc.  E8-30848  Filed  12-29-08;  8:45  am] 
BILLING  CODE  414(MI1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Marvland  20852-3804;  telephone:  301/ 
496^7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Doxycycline-Inducible  B16  Melanoma 
Cell  Lines  Expressing  CXCR4  or  CCRlO 

Description  of  Technology:  The 
chemokine  receptor  CXCR4  functions  in 
normal  cells,  but  has  been  shown  to  be 
the  most  common  chemokine  receptor 
expressed  oh  cancer  cells,  including 
melanoma,  colon,  breast,  and  lung 
cancers.  It  plays  roles  in  angiogenesis 
and  cancer  cell  survival  as  well  as 
metastasis.  CCRlO  has  also  been  shown 
to  be  expressed  by  melanoma  cells.  Like 
CXCR4,  expression  of  CCRlO  can 
enhance  cancer  cell  survival  and  block 
immune  recognition  of  cancer  cells. 
Antagonists  of  CXCR4  and  CCRlO, 
under  various  conditions,  have 
decreased  metastasis  or  prevented 
tumor  formation  after  implantation  of 
cancer  cells  in  mice. 

These  cell  lines  are  based  on  the 
widely  used  B16  murine  melanoma  cell 
line.  The  cell  lines  were  transduced 
with  retroviral  vectors  encoding  cDNA 
for  either  CXCR4  or  CCRlO  under 
control  of  a  TET-dependent  promoter. 
Both  lines  achieve  greater  than  10  fold 
induction  of  the  respective  genes 
(proteins),  which  has  been  confirmed  by 
surface  antibody  staining  using  flow 
cytometry.  These  cell  lines  are  ideally 
suited  for  studying  the  effect  of  these 
chemokine  receptors  in  tumor  growth  or 
metastasis.  They  are  also  useful  for 
developing  a  mouse  model  for  studying 
the  effect  of  down-regulating  these 
receptors  specifically  in  melanoma 
cells.  This  would  mimic  the  effect  of 
antagonists  without  the  confounding 
effects  of  systemically  inhibiting  CXCR4 
or  CCRlO.  By  either  adding  or  removing 
dietary  administered  doxycycline, 
receptor  expression  can  be  regulated  to 
assess  the  role  of  these  two  receptors  in- 
a  variety  of  cancer-related  assays. 

Applications: 

•  Study  the  effect  of  chemokine 
receptors  in  tumor  growth  or  metastasis 

•  Test  CXCR4  and  CCRlO  antagonists 
in  preclinical  studies 

•  Develop  B16  melanoma  mouse 
model  mimicking  the  effect  of 
chemokine  receptor  antagonists 

Advantages: 

•  Ability  to  regulate  in  vitro  and  in 
vivo  expression  of  the  chemokine 
receptor 

•  Ability  to  investigate  the  in  vivo 
role  in  cancer  cells  of  doxycycline 
control  of  chemokine  receptor 
expression 

Market:  Cancer  is  the  second  leading 
cause  of  death  in  the  U.S.  and  it  is 
estimated  that  more  than  1  million 
Americans  develop  cancer  in  a  year. 

Development  Status:  The  technology 
is  currently  in  the  preclinical  stage  of 
development. 


Inventors:  Sam  T.  Hwang  (NCI) . 

Publication:  T  Kakinuma,  ST  Hwang. 
Chemokines,  chemokine  receptors,  and 
cancer  metastasis.  J  Leukoc  Biol.  2006 
Apr;79(4):639-651. 

Patent  Status:  HHS  Reference  No.  E- 
345-2008/0 — Research  Material.  Patent 
protection  is  not  being  sought  for  either 
technology. 

Licensing  Status:  Available  for  non¬ 
exclusive  licensing  under  a  Biological 
Materials  License  Agreement. 

Licensing  Contact:  Adaku 
Nwachukwu,  J.D.;  301—435-5560; 
madua@mail.nih.gov. 

Monoclonal  Antibodies  to  tbe  Tumor- 
Specific  Antigen,  Human  RORl  ^ 

Description  of  Technology:  B-cell 
chronic  lymphocytic  leukemia  (B-CLL) 
is  an  incurable  disease  developed  by 
more  than  15,000  Americans  each  year 
and  currently,  there  are  no  therapeutic 
monoclonal  antibodies  (mAbs)  that 
specifically  recognize  B-CtL  tumor 
cells.  Receptor  tyrosine  kinase-like  • 
orphan  receptor  1  (RORl)  is  a 
constitutively  expressed  tumor-specific 
cell  surface  antigen  and  an  ideal  target 
for  therapeutic  antibodies. 

Available  for  licensing  are  four  mouse 
anti-human  RORl  mAbs  (hybridomas 
designated  2A2,  2D11,  lAl,  and  1A7). 
All  four  mAbs  bind  specifically  to  the 
extracellular  domain  of  human  RORl 
and  have  good  potential  for  therapeutic 
development  by  either  humanization, 
conversion  to  chimeric  mouse/human 
antibodies,  or  conjugation  to  a 
radioisotope,  chemical  drug  or  bacterial 
toxin. 

Applications: 

•  Therapeutic  antibodies  against 
RORl-expressing  cancers  like  B-CLL 
and  possibly  other  hematologic  and 
solid  malignancies 

•  Research  tools  for  the  study  of 
RORl  in  cancer  biology 

Advantages: 

•  Hybridomas  provide  a  continuous 
source  of  mAb 

•  Target  extracellular  domain  of 
RORl 

Market: 

•  Currently,  mAbs  alemtuzumab® 
and  rituximab®,  which  are  not  tumor 
cell-specific,  are  used  for  treating  B- 
CLL.  Rituximab®  generated  sales  of  5.2 
billion  U.S.  dollars  in  2007. 

•  MAb  market  is  estimated  to  be 
worth  $30.3  billion  in  2010  and  it  is  one 
of  the  fastest  growing  sectors  of  the 
pharmaceutical  industry  with  a  48.1% 
growth  rate  between  2003  and  2004. 

Inventors:  Christoph  Rader  and 
Sivasubramanian  Baskar  (NCI). 

Publication:  S  Baskar  et  al.  Unique 
cell  surface  expression  of  receptor 
tyrosine  kinase  RORl  in  human  B-cell 
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chronic  lymphocytic  leukemia.  Clin 
Cancer  Res.  2008  Jan  15;14(2):396-404. 

Patent  Status:  HHS  Reference  No.  E- 
274-2008/0 — Research  Tool.  Patent 
protection  is  not  being  pursued  for  this 
technology. 

Licensing  Status:  This  technology  is 
available  as  a  research  tool  under  a 
Biological  Materials  License. 

Licensing  Contact:  Jennifer  Wong; 
301-43 5-4633 . ;  wongje@maiI.nih .gov. 

Collaborative  Research  Opportunity: 
The  National  Cancer  Institute, 
Experimental  Transplantation  and 
Immunology  Branch,  is  seeking 
statements  of  capability  or  interest  from 
parties  interested  in  collaborative 
research  to  further  develop,  evaluate,  or 
commercialize  diagnostic  or  therapeutic 
mAbs  against  RORl .  Please  contact  John 
D.  Hewes,  Ph.D.  at  301-435-3121  or 
hewesj@mail.nih.gov  for  more 
information. 

A  Novel  and  Efficient  Technology  for 
Targeted  Delivery  of  siRNA 

Description  of  Technology:  The 
biological  phenomenon  of  RNA 
interference  (RNAi)  has  much  promise 
for  developing  therapeutics  to  a  variety 
of  diseases.  However,  development  of 
RNAi  therapies  remains  mainly  in 
preclinical  stages  largely  because  of 
difficulties  in  delivering  small 
inhibitory  RNAs  (siRNA)  and  short 
hairpin  RNAs  (shRNA)  into  target  cells. 
Although  viral  vector-based  siRNA 
delivery  systems  have  been  widely 
used,  their  specificity  and  safety 
remains  significant  issue.  Without  a 
solution  to  this  delivery  problem,  RNAi 
cannot  fulfill  its  therapeutic  promise. 

Investigators  at  the  National  Institutes 
of  Health  have  developed  novel 
compositions  and  methods  for 
delivering  inhibitory  oligonucleotides  to 
cells  in  a  targeted  and  efficient  manner. 
The  compositions  and  methods  are 
based  on  utilizing  a  cell  surface  receptor 
targeting  ligand,  such  as  cytokine  or 
chemokine,  and  a  domain  that  binds  an 
inhibitory  oligonucleotide,  to  efficiently 
deliver  the  inhibitory  oligonucleotide  to 
the  cell  that  expresses  the  cell  surface 
receptor  targeting  ligand.  Chemokine 
receptors  are  differentially  expressed  on 
various  cells,  including  tumors;  hence 
this  technology  allows  targeting  siRNA 
to  aberrant  cells.  Gene  silencing  can  also 
be  achieved  in  variety  of  immune  cells 
by  targeting  cytokine  receptors.  This 
technology  has  great  potential  for 
developing  into  a  safe  and  effective 
means  of  delivering  therapeutic  siRNAs. 

Applications: 

•  Treatment  of  cancers  and 
autoimmune  diseases  by  delivery  of 
siRNA  to  tumor  cells  or  various 
aberrantly  functioning  immune  cells. 


•  This  technology  can  be  used  to 
boost  vaccine  responses  against  cancers 
and  chronic  infectious  diseases. 

•  Targeted  delivery  of  fluorochrome- 
labeled  RNA  both  in  vitro  and  in  vivo  for 
diagnostic  purposes,  for  example,  to 
trace  or  localize  various  cells  and  to 
determine  tumor  metastasis  and 
aberrant  proliferation  or  homing  of 
immune  cells. 

Advantages: 

•  Simple  method  for  linking  siRNA  to 
polypeptides  to  create  non-covalent  or 
covalent  complexes. 

•  In  vivo  targeted  delivery  of 
inhibitory  RNAs  into  cells  rather  than 
systemically. 

•  Delivery  of  multiple  inhibitory 
RNAs  to  target  multiple  genes. 

•  Long  term  repression  of  target  gene 
expression  through  RNAi  phenomenon. 

Development  Status:  Currently  animal 
model  studies  planned. 

Inventors:  Arya  Biragyn,  Purevdorj 
Olkhanud  and  Juan  Espinoza  (NIA). 

Publications:  None  directly  related  to 
•the  invention. 

Potent  Status:  U.S.  Provisional 
Application  No.  61/045,088  filed  15  Apr 
2008  (HHS  Reference  No.  E-05 1-2008/ 
O-US-01). 

Licensing  Status:  Available  for 
exclusive  or  non-exclusive  licensing. 

Licensing  Contact:  Surekha  Vathyam, 
Ph.D.;  301-435-4076; 
vathyams@mail.nih.gov. 

Collaborative  Research  Opportunity: 
The  National  Institute  on  Aging, 
Immunotherapeutics  Unit,  is  seeking 
statements  of  capability  or  interest  from 
parties  interested  in  collaborative 
research  to  further  develop,  evaluate,  or 
commercialize  chemokine-based  siRNA/ 
shRNA  technology  for  treatment  of 
cancers  and  autoimmune  diseases,  i.e. 
to  control  expression  of 
immunomodulatory  cytokines  and  other 
factors  that  facilitate  tumor  escape, 
activity  of  regulatory  T  cells  or  Th2  type 
of  cells.  This  technology  can  be  also 
utilized  to  boost  vaccine  responses 
against  cancers  and  chronic  infectious 
diseases.  Please  contact  John  D.  Hewes, 
Ph.D.  at  301-435-3121  or 
hewesj@mail.nih.gov  for  more 
information. 

Method  of  Promoting  Hematopoietic 
Stem  Cell  Engraftment  by  Enhancement 
of  CXCR4  Activity 

Description  of  Technology:  The 
success  of  allogeneic  Hematopoietic 
Stem  Cell  (HSC)  transplant  is  dependent 
upon  factors  affecting  engraftment  of 
donor  HSC.  Engraftment  is  affected  by 
type  and  intensity  of  bone  marrow 
conditioning  and  immunosuppression 
achieved  by  chemotherapy  or  radiation 
treatments  as  well  as  the  number  of 


stem  cells  present  in  the  graft.  Factors 
influencing  HSC  trafficking,  such  as 
HSC  chemotaxis  and  adhesion, 
modulate  the  ability  of  HSCs  to  engraft 
in  the  transplant  recipient.  Chemokine 
receptor  CXCR4  (present  on  HSC)  and 
its  ligand,  SDF-1,  play  an  important 
role  in  attracting  HSC  to  and  retaining 
HSC  in  the  bone  marrow  after 
transplantation.  Studies  indicate  that 
with  increased  amounts  of  CXCR4  in 
human  HSC  there- is  a  several  fold 
increase  in  the  engraftment  of  HSCs  in 
a  xenograft  mouse  transplant  model. 

This  technology  is  directed  to 
compositions  comprising  HSCs  and 
methods  for  promoting  CXCR4 
expression  in  a  HSC  by  inhibiting  GRK3 
or  GRK6  (G-protein  coupled  receptor 
kinase  (GRK)  regulators  of  CXCR4)  with 
an  antisense  compound. 

Application:  Treatment  of  donor  HSC 
for  enhancement  of  engrafting  in  the 
recipient. 

Market:  More  than  45,000  HSC 
transplants  are  performed  every  year 
worldwide.  Despite  significant  progress 
over  the  past  half  century,  the  overall 
five-year  survival  rate  is  below  55%. 
This  technology,  directed  to  enhancing 
HSC  engrafting  can  help  increase  the 
survival  rate  after  HSC  transplant. 

Development  Status:  Preclinical. 

Inventor:  Harry  L.  Malech  (NIAID). 

Patent  Status:  U.S.  Provisional 
Application  No.  61/085,689  filed  01 
Aug  2008  (HHS  Reference  No.  E-007- 
2008/0-US-01). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Fatirna  Savyid, 
M.H.P.M,;  301-435-4521; 
Fatima.Sayyid@hhs.nih.gov. 

Collaborative  Research  Opportunity: 
The  National  Institute  of  Allergy  and 
Infectious  Diseases,  Laboratory  of  Host 
Defenses,  is  seeking  statements  of 
capability  or  interest  from  parties 
interested  in  collaborative  research  to 
further  develop,  evaluate,  or 
commercialize  a  method  to  improve 
hematopoietic  stem  cell  transplantation 
through  the  enhancement  of  CXCR4 
activity.  Please  contact  Rosemary  C. 
Walsh,  PhD.  at  301-451-3528  or 
rcwalsh@niaid.nih.gov  for  more 
information. 

AFMAnalyze;  Software  Automation 
and  Analysis  of  Atomic  Force 
Microscopy  (AFM)  Data 

Description  of  Technology: 
AFMAnalyze  is  a  software  package  that 
is  designed  to  significantly  enhance  the 
analysis  and  application  of  Atomic 
Force  Microscopy  (AFM)  data.  This 
software  automates  AFM  data  collection 
and  analysis,  and  is  equipped  with  a 
Graphical  User  Interface  (GUI)-intensive 
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computational  tool  that  is  capable  of 
replacing  the  manual  or  algorithmic 
methods  for  reconstructing,  analyzing 
and  interpreting  large  AFM  data  sets. 
AFMAnalyze  provides  a  more  robust, 
objective,  and  automated  method  for 
collecting  and  interpreting  AFM  results. 
A  user,  for  example,  can  compute  the 
Young’s  modulus  of  a  sample  at  the 
press  of  a  button  located  on  the  software 
interface. 

The  software  also  enables  “reverse 
fitting”  of  the  data  in  order  to  calibrate 
AFM  cantilevers  using  materials  (such 
as  reference  gels)  with  known 
properties.  This  ability  can  significantly 
enhance  the  sensitivity,  interpretation, 
and  use  of  AFM  measurements  which 
depend  on  accurate  determinations  of 
cantilever  properties.  In  a 
demonstration  of  the  capabilities  of 
AFMAnalyze,  the  software  was 
successfully  used  to  map  the  elasticity 
of  the  tectoral  membrane  (TM)  by 
incorporating  the  analysis  of  over  500 
force-distance  curves.  Generating  such  a 
map  without  automation  would  be 
prohibitively  expensive  and  time 
consuming. 

AFMAnalyze  is  also  flexibly  designed 
for  expansion,  and  incorporates 
modular  programs  for  additional  data 
analysis.  Further  modifications  to  the 
software  could  enable  the  analysis  of 
force-volume  data.  This  type  of  data  has 
been,  so  far.  difficult  to  analyze,  but  has 
significant  use  as  a  tool  for 
distinguishing  the  different  mechanical 
properties  of  materials  including  metals, 
polymers,  semiconductors,  ceramics, 
and  biological  specimens  on  the  sub¬ 
nanometer  scale. 

Applications: 

•  Automated,  objective,  and  efficient 
AFM  measurements  of  the  nano-scale 
properties  of  materials. 

•  Efficient  AFM  cantilever 
calibration. 

•  Potential  for  AFM  force-volume 
measurements. 

Development  Status:  Late  stage. 

Inventor:  Brett  D.  Shoelson  (NIDCD). 

Publication:  B  Shoelson,  EK 
Dimitriadis,  H  Cai,  B  Kachar,  RS 
Chadwick.  Evidence  and  implications  of 
inhomogeneity  in  tectorial  membrane 
elasticity.  Biophvs  J.  2004 
Oct;87(4):2768-2777. 

Patent  Status:  U.S.  Patent  No. 
6,993,959  issued  07  Feb  2006  (HHS 
Reference  No.  E-003-2004/0-US-01); 
No  foreign  rights  available. 

Licensing  Status:  Available  for 
exclusive  or  non-exclusive  licensing. 

Licensing  Contact:  Jeffrey  A.  James, 
Ph.D.;  301-435-5474; 
jeffreyja@maiLnih.gov. 


Methods  and  Compositions  for 
Selectively  Enriching  Microbes 

Description  of  Technology:  The 
described  technology  provides  markedly 
improved  enrichment  of  E.  coli 
0157:H7,  Shiga  toxin-producing  E.  coli 
(STEC)  and  Shigella.  This  improved 
enrichment  can  be  complimentary  to, 
and  enhance  performance  of,  existing 
nucleic  acid  or  antibody  based  detection  - 
methods.  In  addition,  the  improved 
enrichment  method  facilitates  isolation 
of  pathogens  following  positive  results 
by  any  nucleic  acid  or  antibody  based 
test.  Such  isolation  by  cultural  methods 
is  essential  for  epidemiology,  antibiotic 
sensitivity  testing  and  other  biochemical 
characterization. 

Current  enrichment  protocols  are 
often  inadequate  as  they  allow  large 
numbers  of  interfering  bacteria  to  grow. 
This  makes  it  necessary  for 
microbiologists  to  screen  hundreds  of 
presumptive  colonies  to  achieve 
successful  isolation  (A  Khan  et  al., 

Emerg  Infect  Dis.  2002  Jan;  8:54-62). 

The  new  technology  is  a  simple  two 
step  process.  The  sample  is  first  placed 
in  a  low  pH  solution  for  a  brief  period 
and  then  transferred  to  a  medium 
permitting  maximal  growth  of  target 
bacteria.  With  this  new  technology  there 
is  no  risk  of  false  negative  results  due 
to  inadvertent  inhibition  of  target 
bacteria  by  novobiocin,  tellurite, 
cefixrme,  or  other  additives  commonly 
used  in  existing  enrichment  procedures. 

This  new  technology  has  been  shown 
to  be  effective  with  food,  water, 
environmental  and  clinical  samples.  Its 
components  are  inexpensive  and 
microbiologists  are  not  required  to 
impede  their  workflow  by  adding 
separate  selective  agents  at  specified 
intervals  such  as  four  or  six  hours. 

Applications:  Improved  detection  of 
E.  coli  Ol57:H7,  STEC  and  Shigella  in: 

•  Clinical  samples 

•  P’ood 

•  Beverages 

•  Dairy 

•  Water 

•  Wastewater 

•  Environmental 

•  Veterinary  Samples 

Advantages: 

•  Simple 

•  Inexpensive 

•  Requires  no  addition  of  antibiotic  or 
other  inhibitor  solutions 

•  Reduces  interfering  bacterial 
competitors  and  makes  detection  of 
target  pathogens  easier 

Market:  Manufacturers  of 
Microbiological  Media  and  Tests  for  use 
in: 

•  Hospitals 

•  Clinics 


•  Food  and  Beverage  Manufacturers 

•  Testing  Laboratories 

•  Dairies 

•  Veterinary  Clinics 

•  Water  Testing  Laboratories 

•  Water  and  Wastewater  Facilities 

Inventor:  Michael  A.  Grant  (FDA). 

Publications: 

1.  MA  Grant.  Comparison  of 
Escherichia  coli  Ol57:H7  enrichment  in 
spiked  produce  samples.  J  Food  Prot. 
2008  Jan;71(l):139-145. 

2.  MA  Grant.  Comparison  of  a  new  * 
enrichment  procedure  for  Shiga  toxin- 
producing  Escherichia  coli  with  five 
standard  methods.  J  Food  Prot.  2005 
Aug;68(8):1593-1599.' 

3.  MA  Grant.  Improved  laboratory 
enrichment  for  enterohemorrhagic 
Escherichia  coli  by  exposure  to 
extremely  acidic  conditions.  Appl 
Environ  Microbiol.  2004 
Feb:70(2):1226-1230. 

4.  Submitted  for  publication — two 
papers  demonstrating  effectiveness  of 
new  enrichment  procedure  with  clinical 
and  environmental  samples. 

Patent  Status: 

•  U.S.  Provisional  Application  No. 
60/435,639  filed  20  Dec  2002  (HHS 
Reference  No.  E-228-2002/0-US-01). 

•  International  Application  No.  PCT/ 
US03/40806  filed  19  Dec  2003,  which 
published  as  WO  2004/111180  on  23 
Dec  2004  (HHS  Reference  No.  E-228- 
2002/0-PCT-02). 

•  U.S.  Patent  Application  No.  10/ 
539,765  filed  20  Jun  2005  (HHS 
Reference  No.  E-228-2002/0-US-04). 

Licensing  Status:  Available  for 
exclusive  or  non-exclusive  licensing. 

Licensing  Contact:  Rung  C.  (RC)  Tang, 
JD  LLM;  301-435-5031; 
tangrc@mail.nih.gov. 

Collaborative  Research  Opportunity: 
The  FDA  is  seeking  statements  of 
capability  or  interest  from  parties 
interested  in  collaborative  research  to 
further  develop,  evaluate,  or 
commercialize  methods  for  detecting 
pathogenic  bacteria,  especially  E.  coli 
Ol57:H7,  Shiga  toxin-producing  E.  coli 
(STEC)  and  Shigella.  Please  contact 
Alice  Welch  at  Alice.Welch@fda.hhs.gov 
for  more  information. 

Dated:  December  18,  2008. 

Richard  U.  Rodriguez, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

(FR  Doc.  E8-30849  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

•Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Uterine  Leiomyoma 
Research  Center  Program. 

Date;  January  19,  2009. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Room  5B01C, 

Rockville,  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator, 
Division  of  Scientific  Review,  National 
Institute  of  Child  Health,  and  Human 
Development,  6100  Executive  Boulevard, 
Room  5B01,  Bethesda,  MD  20892-9304,  (301) 
435-6680,  skandasa@mail. nih .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  December  19,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-30846  Filed  12-29-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Interagency  Autism  Coordinating 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
at  least  7  business  days  in  advance  of 
the  meeting. 

Name  of  Committee:  Interagency  Autism 
Coordinating  Committee  (lACC). 

Date:  January  14,  2009. 

Time:  9  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  make  decisions 
about  the  lACC  Strategic  Plan  for  Autism 
Spectrum  Disorder  (ASD)  Research. 

Place:  In  Person:  National  Institutes  of 
Health/Neuroscience  Center,  Conference 
Room  C/D, '6001  Executive  Blvd.,  Rockville, 
MD  20852. 

Webinar:  https:/ /wwwl  .gotomeeting.com/ 
register/374654802. 

Conference  Call:  USA/Canada  Phone 
Number:  888-455-2920,  International  Phone 
Number:  212-287-1838,  Access  Number: 
3857872. 

Contact  Person:  Ms.  Lina  Perez,  Office  of 
Autism  Research  Coordination,  Office  of  the 
Director,  National  Institute  of  Mental  Health, 
NIH,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9669,  (301)  443-6040, 
IACCpublicinquiries@mail.nib.gov. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  Committee 
should  notify  the  Contact  Person  listed  on 
this  notice  at  least  7  days  in  advance  of  the 
meeting.  Interested  individuals  and 
repre.sentatives  of  organizations  should 
submit  a  letter  of  intent,  a  brief  description 
of  the  organization  represented,  and  a  written 
copy  of  the  oral  presentation  in  advance  of 
the  meeting.  Only  one  representative  of  an 
organization  will  be  allowed  to  present  oral 
comments  at  a  given  meeting  and 
presentations  will  be  limited  to  a  maximum 
of  five  minutes.  Both  printed  and  electronic 
copies  are  required  for  the  record.  In 
addition,  any  interested  person  may  file 
written  comments  with  the  Committee  by 
forwarding  the  statement  to  the  Contact 
Person  listed  on  this  notice.  The  statement 
should  include  the  name,  address,  telephone 
number  and  when  applicable,  the  business  or 
professional  affiliation  of  the  interested 
person. 

Members  of  the  public  who  wish  to 
participate  using  the  conference  call  phone 
number  will  be  able  to  listen  to  the  meeting 
but  will  not  be  heard.  If  you  experience  any 
technical  problems  with  the  web 
presentation  tool,  please  contact 
GoToWebinar  at  800-263-6317. 

To  access  the  web  presentation  tool  on  the 
Internet,  the  following  computer  capabilities 
are  required:  (A)  Internet  Explorer  5.0  or 
later,  Netscape  Navigator  6.0  or  later  or 
Mozilla  Firefox  1.0  or  later;  (B)  Windows* 
2000,  XP  Home,  XP  Pro,  2003  Server  or  Vista; 
(C)  Stable  56k,  cable  modem,  ISDN,  DSL  or 
better  Internet  connection;  (D)  Minimum  of 


Pentium  400  with  256  MB  of  RAM 
(Recommended);  (E)  Java  Virtual  Machine 
enabled  (Recommended). 

Information  about  the  lACC  is  available  on 
the  Web  site:  http://wwH'.iacc.hhs.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  22,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  E8-30843  Filed  12-29-08;  8:45  am] 


National  Institute  of  General  Medical- 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  coiild  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Dote;  January  22-23,  2009. 

Closed:  January  22,  2009,  8:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2,  45  Center  Drive,  Bethesda,  MD  20892. 

Open:  January  23,  2009,  8  a.m.  to 
adjournment. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  remarks,  report 
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of  the  Director,  NIGMS,  and  other  business 
of  the  Council. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 

E2,  45  Center  Drive,  Bethesda.  MD  20892. 

Contact  Person:  Ann  A.  Hagan,  PhD, 
Associate  Director  for  Extramural  Activities, 
NIGMS,  NIH,  DHHS,  45  Center  Drive,  Room 
2AN24H,  MSC6200,  Bethesda,  MD  20892- 
6200,(301)594^499, 
hagana@nigms.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shattles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver's  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
In.stitute’s/Center’s  home  page:  http:// 
\unv.nigms. nih.gov/about/ 
advisoryjcouncil.htinl,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated;  December  19,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  E8-30844  Filed  12-29-08;  8;45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel;  Large  Scale  Collaborative  Project 
Aw'ards. 

Date:  January  14,  2009. 

Time:  12;30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
National  Institute  of  General  Medical 
Sciences,  45  Center  Drive,  Natcher  Building. 
Room  3AN12,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Meredith  D.  Temple- 
O’Connor,  PhD,  Scientific  Review'  Officer, 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  45  Center  Drive,  Room 
3AN12C,  Bethesda,  MD  20892,  301-594- 
2772,  templeocm@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Re.search;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated;  December  22,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-30847  Filed  12-29-08;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-2008-0200] 

Homeland  Security  Advisory  Council 
AGENCY:  The  Office  of  Policy,  DHS. 
ACTION:  Committee  Management;  Notice 
of  Closed  Federal  Advisory  Committee 
Meeting. 

SUMMARY:  The  Homeland  Security 
Advisory  Council  (HSAC)  will  meet  on 
January  12,  2009  in  Washington,  DC. 

The  meeting  will  be  closed  to  the 
public. 

DATE:  The  HSAC  will  meet  on  Monday, 
January  12,  2009  from  12:30  p.m.  to  2:30 
p.m.  EST. 

ADDRESSES:  The  meeting  will  be  held  at 
DHS  Headquarters  at  the  Nebraska 
Avenue  Complex,  Washington,  DC, 
20528.  Requests  to  have  written  material 
distributed  to  each  member  of  the 
committee  prior  to  the  meeting  should 
reach  the  contact  person  at  the  address 
below  by  January  6,  2009.  Send  written 


material  to  Homeland  Security  Advisory 
Council,  245  Murray  Lane,  SW., 

Mailstop  0850,  Washington  DC,  20528. 
Comments  must  be  identified  by  DHS- 
2008-0200  and  may  be  submitted  by 
one  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
mvw. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  hsac@dhs.gov.  Include  the 
docket  number  in  the  subject  line  of  the 
message. 

•  Fax:  (202)  282-9207. 

•  Mail:  Homeland  Security  Advisory 
Council,  Department  of  Homeland 
Security,  Mailstop  0850,  245  Murray 
Lane,  SW.,  Washington,  DC  20528. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security”  and  the  docket 
number  for  this  action.  Comments 
received  will  be  posted  without 
alteration  at  http://ivn'w.regulations.gov, 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  HSAC,  go  to 
http:/ /www.  regula  t  ions,  go  v. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homeland  Security  Advisory  Council, 
Washington,  DC  20528,  (202)  447-3135, 
HSAC@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463).  The  HSAC  provides 
independent  advice  to  the  Secretary  of 
the  Department  of  Homeland  Security  to 
aide  in  the  creation  and  implementation 
of  critical  and  actionable  policies  and 
capabilities  across  tbe  spectrum  of 
homeland  security  operations.  The 
HSAC  periodically  reports,  as  requested, 
to  the  Secretary,  on  such  matters.  The 
HSAC  serves  as  the  Secretary’s  primary 
advisory  body  with  the  goal  of 
providing  strategic,  timely  and 
actionable  advice. 

The  HSAC  will  meet  for  the  purpose 
of  receiving  briefings  and  updates  from 
Secretary  Chertoff  on  the  current  status 
of  the  DHS  administration  transition,  a 
threat  assessment  and  intelligence 
briefing  focused  on  the  transition 
period,  and  the  upcoming  National 
Special  Security  Event,  the  inauguration 
of  President  Elect  Obama.  The  Secretary 
will  also  brief  the  members  on 
successes,  challenges  and 
vulnerabilities  affecting  the 
Department’s  mission.  The  briefings 
will  include  information  on  sensitive 
homeland  procedures  and  the 
capabilities  of  the  Department  of 
Homeland  Security  Components. 

Basis  for  Closure:  In  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
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Committee  Act,  it  has  been  determined 
that  this  HSAC  meeting  concerns 
matters  that  “disclose  investigative 
techniques  and  procedures”  under  25 
U.S.C.  552b(c)(7KE)  and  are  “likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action”  within  the 
meaning  of  5  U.S.C.  552b(c)(9)(B)  and 
that,  accordingly,  the  meeting  will  be 
closed  to  the  public. 

Discussion  of  ongoing  investigations 
with  Department  of  Homeland  Security 
enforcement  Components  and  outside 
law  enforcement  partners  fall  within  the 
meaning  of  5  U.S.C  552b{7)(E)  insofar  as 
they  will  “disclose  investigative 
techniques  and  procedures.” 
Additionally,  release  of  information 
presented  during  the  briefings  and  the 
nature  of  the  discussion  could  lead  to 
premature  disclosure  of  information  on 
Department  of  Homeland  Security 
actions  that  would  be  “likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.” 


Dated:  December  19,  2008. 

Stewart  Baker, 

Assistant  Secretary,  Office  of  Policy. 

[FR  Doc.  E8-30983  Filed  12-29--08:  8:45  am] 
BILLING  CODE  4410-10-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R9-IA-2008-N0334;  96300-1671- 
0000-P5] 

Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
endangered  species. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 


Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  212,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  found  that  (1)  The  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  Section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 


Permit  No. 

Applicant 

Receipt  of  application  Federal  Reg-  ^ 
ister  notice 

— 

,  Permit  issuance  date 

Endangered  Species 

PRT’s-1 82592,  182594 

182595, 

182596, 

058658,  058659, 

058660, 

058662, 

058663,  058664, 

058665, 

058666, 

058667,  058668, 

058669, 

058681, 

058683,  058685,  and 

058780. 

189849  .... 

192243  . 

Hawthorn  Corporation 


Los  Angeles  Zoo 
Houston  Zoo,  Ipc 


73  FR  49698;  August  22,  2008 


73  FR  61162;  October  15,  2008  .... 
73  FR  56863;  September  30,  2008 


November  13,  2008. 


December  1 ,  2008. 
November  20,  2008. 


Dated:  December  5,  2008. 

Lisa  J.  Lierheimer, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 

[FR  Doc.  E8-31011  Filed  12-29-08;  8:45  am] 
BILLING  CODE  43ia-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R9-FHC-2008-N0287;  80221-1113- 
0000-L5] 

Marine  Mammal  Protection  Act;  Stock 
Assessment  Report 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  of  final 
2008  revised  marine  mammal  stock 
assessment  report  for  the  southern  sea 
otter  in  California;  response  to 
comments. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act  of  1972, 


as  amended  (MMPA),  and  its 
implementing  regulations,  we,  the  U.S. 
Fish  and  Wildlife  Service  (Service), 
announce  that  we  have  revised  our 
stock  assessment  report  (SAR)  for  the 
southern  sea  otter  [Enhydra  lutris 
nereis)  stock  in  California  State, 
including  incorporation  of  public 
comments.  We  now  make  our  complete 
final  2008  revised  SAR  available  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  methods,  data,  and 
results  of  the  stock  assessment,  contact 
Lilian  Carswell  by  phone  at  (805)  612- 
2793  or  by  e-mail  at 
LiIian_CarsweII@fws.gov. 

ADDRESSES:  Send  requests  for  printed 
copies  of  the  SAR  to:  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Ventura 
Fish  and  Wildlife  Office,  2493  Portola 
Road,  Suite  B,  Ventura,  CA  93003.  You 
may  also  view  or  download  it  at  http:// 
www.fws.gov/ven  tura/speciesinfo/ 
so_sea_otter/. 


SUPPLEMENTARY  INFORMATION:  Under  the 
MMPA  (16  U.S.C.  1361  et  seq.)  and  its 
implementing  regulations  in  the  Code  of 
Federal  Regulations  at  50  CFR  part  18, 
we  regulate  the  taking,  possession, 
transportation,  purchasing,  selling, 
offering  for  sale,  exporting,  and 
importing  of  marine  mammals.  One  of 
the  goals  of  the  MMPA  is  to  ensure  that 
stocks  of  marine  mammals  occurring  in 
waters  under  the  jurisdiction  of  the 
United  States  do  not  experience  a  level 
of  human-caused  mortality  and  serious 
injury  that  is  likely  to  cause  the  stock  to 
be  reduced  below  its  optimum 
sustainable  population  level  (OSP).  OSP 
is  defined  as  “the  number  of  animals 
which  will  result  in  the  maximum 
productivity  of  the  population  or  the 
species,  keeping  in  mind  the  carrying 
capacity  of  the  habitat  and  the  health  of 
the  ecosystem  of  which  they  form  a 
constituent  element.” 

To  help  accomplish  the  goal  of 
maintaining  marine  mammal  stocks  at 
their  OSPs,  section  117  of  the  MMPA 
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requires  us  and  the  National  Marine 
Fisheries  Service  (NMFS)  to  prepare  a 
SAR  for.  each  marine  mammal  stock  that 
occurs  in  waters  under  the  jurisdiction 
of  the  United  States.  A  SAR  must  be 
based  on  the  best  scientific  information 
available;  therefore,  we  prepare  it  in 
consultation  with  established  regional 
scientific  review  groups.  Each  SAR  must 
include:  (1)  A  description  of  the  stock 
and  its  geographic  range;  (2)  minimum 
population  e.stimate,  maximum  net 
productivity  rate,  and  current 
population  trend;  {3j  estimate  of  human- 
caused  mortality  and  serious  injury;  (4) 
commercial  fisherj'  interactions;  (5) 
status  of  the  stock;  and  (6)  potential 
biological  removal  (PER)  level.  The  PER 
is  defined  as  “the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  he  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its  OSP.” 
The  PER  is  the  product  of  the  minimum 
population  estimate  of  the  stock  (Nmin): 
one-half  the  maximum  theoretical  or 
estimated  net  productivity  rate  of  the 
stock  at  a  small  population  size  (Rmax); 
and  a  recovery  factor  (Fd  of  between  0.1 
and  1.0,  which  is  intended  to 
compensate  for  uncertainty  and 
unknown  estimation  errors. 


■  Section  117  of  the  MMPA  also 
requires  us  and  NMFS  to  review  the 
SARs  (a)  At  least  annually  for  stocks 
that  are  specified  as  strategic  stocks;  (b) 
at  least  annually  for  stocks  for  which 
significant  new  information  is  available; 
and  (c)  at  least  once  every  3  years  for  all 
other  stocks. 

A  strategic  stock  is  defined  in  the 
MMPA  as  a  marine  mammal  stock  (A) 
For  which  the  level  of  direct  human- 
caused  mortality  exceeds  the  PER;  (E) 
which,  based  on  the  best  available 
scientific  information,  is  declining  and 
is  likely  to  be  listed  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.-,  ESA),  within  the  foreseeable 
future;  or  (C)  which  is  listed  as  a 
threatened  or  endangered  species  under 
the  ESA,  or  is  designated  as  depleted 
under  the  MMPA. 

Eefore  releasing  our  draft  SAR  for 
public  review  and  comment,  we 
submitted  it  for  technical  review 
internally  and  also  for  scientific  review 
by  the  Pacific  Regional  Scientific 
Review  Group,  which  was  established 
under  the  MMPA.  In  a  June  10,  2008  (73 
FR  32732),  Federal  Register  notice,  we 
made  available  our  draft  SAR  for  the 
MMPA-required  90-day  public  review 
and  comment  period.  Following  the 


close  of  the  comment  period,  we  revised 
the  SAR  based  on  public  comments  we 
received  (see  below)  and  prepared  the 
final  2008  revised  SAR.  Eetween 
publication  of  the  draft  and  final  revised 
SARs,  we  have  not  revised  the  status  of 
the  stock  itself  (i.e.,  strategic).  However, 
in  response  to  a  public  comment,  we 
revised  Nmin  to  base  it  on  the  20th 
percentile  of  the  log-normal  distribution 
of  the  average  count  for  the  3-year 
running  average  for  2006-2008.  In 
addition,  rather  than  listing  the  Nmin,  of 
the  mainland  and  the  San  Nicolas  Island 
populations  separately,  we  combined 
them  into  a  single  Nmin.  for  the  stock  as 
a  whole.  We  used  an  Rmax  of  6  percent, 
that  of  the  mainland  population, 
because  this  rate  reflects  the  threats  and 
limitations  to  which  approximately  98 
percent  of  the  stock  is  exposed.  We 
revised  the  PER  level  from  9  to  8  based 
on  an  Rmax  of  6  percent  and  the  revised 
Nmin-  We  addressed  most  of  the  public 
comments  we  received  by  adding  text 
for  clarity. 

The  following  table  summarizes  the 
final  2008  revised  SAR  for  southern  sea 
otters  in  California,  listing  the  stock’s 
Nmin,  Rmax,  Fr,  PER,  aniiual  estimated 
human-caused  mortality  and  serious 
injury,  and  status: 


Summary  of  Final  Revised  Stock  Assessment  Report  for  the  Southern  Sea  Otter  in  California 


Stock 

1 

Nn„„ 

Rn,ax 

1  ' 

•F.  1 

PBR 

Annual  estimated  average  human- 
.  caused  mortality  j 

Stock  status 

Southern  sea  otters . 

i  2,723  1 

_j  _ j 

0.06 

0.1  j 

8 

I  I 

I  Unknown  . 

Strategic. 

Responding  to  Public  Comments 

We  received  comments  on  the  draft 
SAR  (73  FR  32732)  from  the  Marine 
Mammal  Commission,  the  Center  for 
Eiological  Diversity,  Friends  of  the  Sea 
Otter,  Defenders  of  Wildlife,  and  one 
private  citizen.  We  present  issues  raised 
in  those  comments,  along  with  our 
responses,  below. 

Comment  1 :  Eecause  of  the 
uncertainty  in  population  counts,  the 
decline  in  the  2008  sea  otter  count,  and 
the  ab.sence  of  routine  updates  to  the 
SAR,  the  Service  should  take  a 
precautionary  approach  and  base  the 
minimum  population  size  estimate  on 
the  20th  percentile  of  the  log-normal 
distribution  of  the  average  count  for  the 
3-year  running  average  for  2006-2008 
rather  than  the  latest  single-year  count. 

Response:  Our  use  of  the  latest  single¬ 
year  count  in  the  draft  SAR  was  based 
on  the  Guidelines  for  Preparing  Stock 
Assessment  Reports  Pursuant  to  Section 
117  of  the  Marine  Mammal  Protection 
Act  (GAMMS  II),  published  in  2005, 
which  state  that  a  direct  count  may  be 


used  as  an  estimate  for  Nmm-  We 
acknowledge  that  there  are  considerable 
fluctuations  in  the  population  count 
from  year  to  year,  resulting  in  part  from 
unquantifiable  observation  error. 

Eecause  of  this  year-to-year  variability, 
the  3-year  running  average  is  the  metric 
recommended  in  the  final  revised 
recovery  plan  for  the  southern  sea  otter 
(68  FR  16305;  April  3,  2003),  and  it  is 
the  metric  we  typically  use  to 
characterize  population  size  and  to  track 
trends.  However,  use  of  the  3-year 
running  average  as  a  minimum 
population  size  estimate  for  the 
purposes  of  the  SAR  is  not  appropriate, 
because  the  MMPA  defines  Nmi„  as  the 
number  that  provides  reasonable 
assurance  that  the  stock  size  is  equal  to 
or  greater  than  the  estimate.  If  a  high  ■ 
count  is  followed  by  2  years  of  declining 
counts,  it  is  possible  that  the  3-year 
running  average  will  not  provide 
reasonable  assurance  that  the  stock  size 
is  equal  to  or  greater  than  the  estimate. 
Therefore,  we  adopt  the  precautionary 
approach  recommended  by  the 


commenter,  which  applies  the  alternate 
guidelines  for  determining  Nmin  that  are 
included  in  the  GAMMS  II  guidance.  To 
calculate  Nmin  for  the  stock,  we 
combined  counts  for  the  mainland  and 
San  Nicolas  Island.  Given  the  log¬ 
normal  distribution  of  the  average 
combined  counts  for  2006-2008,  the 
estimate  corresponding  to  the  20th 
percentile  of  this  distribution  is  2,723. 
We  have  revised  the  minimum 
population  estimate  accordingly. 

Comment  2:  The  Service  should 
include  an  estimate  of  the  average 
population  size  as  well  as  a  minimum 
population  estimate. 

Response:  The  data  resulting  from  the 
annual  spring  surveys  represent 
minimum  population  counts,  with  no 
associated  correction  factor  or  variance 
estimate.  As  a  result,  they  include 
significant  (but  unquantifiable) 
observation  error,  probably  caused 
mostly  by  year-to-year  variance  in 
survey  conditions.  In  order  to  reduce 
potential  influences  from  the  vagaries  of 
any  single  census,  data  are  presented  as 
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3-year  running  averages.  In  response  to 
comments  we  received  on  our  draft  SAR 
(73  FR  32732),  we  now  base  the  . 
minimum  population  estimate  on  the 
20th  percentile  of  the  log-normal 
distribution  of  the  average  count  for 
2006-2008  rather  than  on  the  most 
recent  census.  However,  because 
correction  factors  or  variance  estimates 
are  not  available,  we  are  unable  to 
include  an  estimate  of  the  average 
population  size. 

Comment  3;  The  SAR  should  clarify 
that  the  San  Nicolas  Island  colony  is 
considered  to  be  a  “non-essential 
experimental  population”  under  the 
ESA  because  it  was  established  during 
a  translocation  experiment  (52  FR 
29754;  August  11,  1987).  It  should  also 
clarify  whether  this  population  was 
included  in  the  estimation  of  population 
parameters  used  to  characterize  the 
stock’s  status  and  to  determine  its  PER 
level. 

Response:  We  have  revised  the  SAR 
accordingly. 

Comment  4:  The  Service  should 
arrange  for  observer  coverage  of  trap 
fisheries  for  lobster,  crab,  and  fish, 
particularly  in  waters  occupied  by  sea 
otters  south  of  Point  Conception,  and  of 
set  and  drift  gillnet  fisheries  in  the  sea 
otter’s  range.  Observer  coverage  should 
be  augmented  in  the  purse-seine 
fisheries. 

Response:  NMFS  conducts  observer 
programs.  Since  resources  for  these 
programs  are  fully  utilized,  no  new 
programs  may  be  initiated  until  other 
monitoring  or  conservation  efforts  are 
terminated  so  that  resources  can  be 
redirected.  A  recent  analysis  has  shown 
that  a  very  high  level  of  observer 
coverage  would  be  required  to  see  any 
indication  of  trap  mortality,  even  if 
mortality  levels  were  high  enough  to 
substantially  reduce  the  rate  of 
population  recovery  (Hatfield  et  al.,  in 
prep.).  We  are  evaluating  options  for 
obtaining  additional  information  on 
interactions  between  sea  otters  and 
fisheries  that  have  limited  or  no 
observer  coverage. 

Comment  5:  The  Service  assumes  that 
mortalities  from  gill  nets  are  “at  or  near 
zero”  based  on  the  closure  of  some  areas 
to  gill  net  use  but  lacks  the  observer  and 
other  independent  data  to  back  up  this 
assumption.  The  Service  cannot 
legitimately  claim  that  entanglements 
are  at  or  near  zero  based  on  the  limited 
observer  data  available. 

Response:  We  believe  that  southern 
.sea  otter  mortalities  resulting  from 
interactions  with  gill  nets  are  currently 
at  or  near  zero  because  of  the 
relationship  between  three  factors:  The 
depths  that  are  closed  to  gill  net  fishing: 
the  depths  utilized  by  sea  otters  for 


foraging}  and  the  current  extent  of  the 
southern  sea  otter’s  range.  Gill  net 
fishing  is  prohibited  in  waters  shallower 
than  70  fathoms  (128  meters)  from  Point 
Reyes  to  Point  Arguello,  in  waters 
generally  within  3  nautical  miles 
offshore  of  the  mainland  coast  from 
Point  Arguello  to  the  Mexican  border, 
and  in  waters  shallower  than  70  fathoms 
or  within  1  mile,  whichever  is  less, 
around  the  Channel  Islands.  Although 
sea  otters  occasionally  dive  to  depths  of 
100  meters,  the  vast  majority  (more  than 

99  percent)  of  dives  are  to  depths  of  40 
meters  or  less  (M.  Tim  Tinker,  pers. 
comm.,  2008).  The  southern  sea  otter 
range  currently  extends  from  the  mouth 
of  the  Tunitas  Creek,  in  San  Mateo 
County,  to  Coal  Oil  Point,  in  Santa 
Barbara  County  [http:// 

ww'H'.  were. usgs.gov/otters/ca- 
surveyspr2008.htm).  The  closure  from 
Point  Reyes  to  Point  Arguello,  which 
includes  most  of  the  sea  otter  range, 
encompasses  the  depths  to  which 
southern  sea  otters  are  known  to  dive. 
The  remainder  of  the  range  is  located 
along  the  coast  from  Point  Arguello  to 
Coal  Oil  Point.  The  bathymetry  of  the 
area  from  Point  Arguello  to  Coal  Oil 
Point  is  such  that  the  3-mile  closure 
translates  into  depths  of  approximately 

100  meters.  A  preliminary  analysis  of* 
sea  otter  dives  in  the  southern  portion 
of  the  range  determined  that  a  closure 
to  94  meters  would  include  all  dives  of 
95  percent  of  all  sea  otters,  and  a  closure 
to  104  meters  would  include  all  dives  of 
99  percent  of  all  sea  otters  (M.  Tim 
Tinker,  pers.  comm.,  2008).  Because  the 
likelihood  of  a  sea  otter  diving  to  depths 
exceeding  128  or  100  meters  is 
exceedingly  small,  we  do  not  believe 
that,  given  the  current  extent  of  the 
range,  sea  otters  are  interacting  with  gill 
nets.  However,  we  will  continue  to 
evaluate  the  risks  to  which  sea  otters  are 
exposed  by  this  type  of  gear. 

Comment  6:  The  Service  reports  three 
non-lethal  interactions  in  purse-seine 
fisheries  over  the  past  5  years  but 
assumes  that  no  serious  injuries  or 
mortalities  have  occurred.  This 
assumption  seems  overly  optimi.stic. 

Response:  We  have  revised  the  SAR  to 
reflect  that  no  data  are  available  to 
enable  us  to  assess  whether  sea  otter 
interactions  with  purse-seine  gear  are 
resulting  in  mortality  or  serious  injury. 

Comment  7:  Because  sea  otters  are  not 
covered  under  section  118  of  the 
MMPA,  PBR  does  not  apply  to  the 
governance  of  incidental  take  of 
southern  sea  otters  in  commercial 
fisheries.  However,  section  117  of  the 
MMPA  requires  the  calculation  of  PBR, 
and  that  calculation  should  be  based  on 
the  best  available  scientific  data. 
Therefore,  the  Service  .should  u.se  a 


value  for  Rmax  of  5  percent  rather  than 
6  percent  to  calculate  PBR,  because  the 
average  annual  growth  rate  from  2001  to 
2007  was  approximately  5  percent. 

Response:  We  Have  revised  the  SAR  to 
clarify  the  status  of  southern  sea  otters 
with  respect  to  section  118  of  the 
MMPA.  However,  we  have  not  used  an 
Rmax  of  5  percent  as  suggested  by  the 
commenter.  The  MMPA  defines  one- 
half  Rmax  as  “one-half  of  the  maximum 
theoretical  or  estimated  ‘net 
productivity  rate’  of  the  stock  at  a  small 
population  size,”  where  the  term  “net 
productivity  rate”  means  “the  annual 
per-capita  rate  of  increase  in  a  stock 
resulting  from  additions  due  to 
reproduction,  less  losses  due  to  natural 
mortality.”  The  maximum  observed 
growth  rate  along  the  mainland  is  6 
percent  annually.  Although  the 
maximum  observed  growth  rate  in  any 
southern  sea  otter  population  is  9 
percent  annually,  this  rate  has  been  seen 
only  at  San  Nicolas  Island,  which  is 
geographically  removed  from  the 
mainland  range  and  is  subject  to 
different  threats  and  limitations  than  the 
mainland  range.  For  the  stock  as  a 
whole,  we  use  an  Rmax  of  6  percent 
rather  than  9  percent  because  that  rate 
reflects  the  threats  and  limitations  to 
which  approximately  98  percent  of  the 
population  is  exposed. 

Comment  8:  It  is  misleading  to  say 
that  the  colony  at  San  Nicolas  Island 
“has  grown  by  approximately  9  percent 
annually”  since  the  early  1990s.  It 
would  be  accurate  to  say  that  the  colony 
has  grown  by  “an  approximate  average 
of  9  percent  annually”  since  the  early 
1990s. 

Response:  We  have  revised  the  SAR 
accordingly. 

Comment  9:  The  Service  does  not 
provide  an  e.stimated  number  of  non- 
lethal  interactions  or  a  precise  estimate 
of  observer  coverage  in  the  purse-seine 
fishery  for  2006. 

Response:  The  SAR  has  been  revised 
to  incorporate  an  estimated  number  of 
non-lethal  interactions  in  2006.  A 
precise  estimate  of  observer  coverage  in 
the  purse-seine  fishery  for  2006  requires 
data  on  fishing  effort  derived  from 
logbook  and  landing  data.  At  the  time 
the  final  SAR  was  prepared,  logbook 
and  landing  data  for  purse  seine 
fisheries  targeting  .sardine,  anchovy, 
mackerel,  and  tuna  in  2006  were  not 
available. 

Comment  10:  The  SAR  should 
reference  the  unpublished  .study  that 
analyzed  sea  otter  carca.sses  and  their 
ability  to  fit  through  a  variety  of  trap 
openings. 

Response:  We  have  included  results 
from  the  referenced  study  (Hatfield  et 
al.,  in  prep.)  in  the  final  SAR. 
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Comment  11:  The  Service  should  take 
every  action  available  to  investigate  and, 
where  possible,  mitigate  the  impact  of 
infectious  disease  and  should  improve 
enforcement  of  the  provisions  of  the 
MMPA  that  prevent  the  intentional 
shooting  of  marine  mammals. 

Response:  We  support  and  have 
provided  funding  for  studies  aimed  at 
determining  and  mitigating  the  impact 
of  infectious  disease.  We  continue  to 
investigate,  and  pursue  actions  in 
response  to,  intentional  shooting  of  sea 
otters. 

Comment  While  section  118  of  the 
MMPA  does  not  govern  the  incidental 
taking  of  southern  sea  otters,  the  zero 
mortality  rate  goal  (ZMRG)  provisions  iii 
section  101  do  apply  to  southern  sea 
otters.  The  fact  that  the  Service  cannot 
make  a  status  determination  with 
respect  to  ZMRG  confirms  that  ZMRG 
has  not  been  achieved  for  sea  otters  and 
that  the  Service  has  not  satisfied  its 
requirements  under  the  law.  This  failure 
strongly  supports  the  need  for  [the 
Service]  to  aggressively  place  observers 
on  fisheries  that  have  the  potential  to 
take  southern  sea  otters  so  that  it  can 
determine  the  status  of  the  stock  with 
respect  to  ZMRG. 

Response:  Please  see  our  response  to 
comment  4. 

Comment  13:  The  SAR  should 
provide  additional  discussion  and 
references  on  the  topic  of  food 
limitation  and  nutritional  deficiency. 

Response:  We  have  included 
additional  references  in  the  final  SAR 
and  will  expand  our  discussion  as  data 
become  available. 

Additional  References  Cited: 

Bentall,  G.B.,  2005.  Morphological  and 
Behavioral  Correlates  of  Population 
Status  in  the  Southern  Sea  Otter:  A 
Comparative  Study  Between  Central 
California  and  San  Nicolas  Island. 
Masters  Thesis,  University  of 
California,  Santa  Cruz,  CA, 
unpublished. 

Hatfield,  B.B.,  J.A.  Ames,  J.A.  Estes, 

M.T.  Tinker,  A.B.  Johnson,  M.M. 
Staedler,  and  M.D.  Harris.  Manuscript 
in  preparation.  The  potential  for  sea 
otter  mortality  in  fish  and  shellfish 
traps.  22  pp.  ■¥  appendices. 

Authority:  The  authority  for  thfS  action  is 
the  Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  al.). 

'  Dated:  December  17,  2008. 

Kenneth  Stansell, 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  E8-31022  Filed  12-29-08:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R5-FHC-2008-N0336:  53330-1335- 
0000-J3] 

Lake  Champlain  Sea  Lamprey  Control 
Alternatives  Workgroup 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
meeting  of  the  Lake  Champlain  Sea 
Lamprey  Control  Alternatives 
Workgroup  (Workgroup).  The 
Workgroup’s  purpose  is  to  provide,  in 
an  advisory  capacity,  recommendations 
and  advice  on  research  and 
implementation  of  sea  lamprey  control 
techniques  alternative  to  lampricide  that 
are  technically  feasible,  cost  effective, 
and  environmentally  safe.  The  primary 
objective  of  the  meeting  will  be  to 
discuss  potential  research  initiatives 
that  may  enhance  alternative  sea 
lamprey  control  techniques.  The 
meeting  is  open  to  the  public. 

DATES:  The  Workgroup  will  meet  on 
Thursday  February  5,  2009,  from  5  to 
8  p.m.,  with  an  alternate  date  of 
Thursday  February  12,  2009,  from  5  to 
8  p.m.,  should  the  meeting  need  to  be 
cancelled  due  to  inclement  weather. 

Any  member  of  the  public  who  wants  to 
find  out  whether  the  meeting  has  been 
postponed  may  contact  Stefi  Flanders  of 
the  U.S.  Fish  and  Wildlife  Service  at 
802-872-0629  ext.  10  (telephone);  or 
Stefi_FIanders@fws.gov  (electronic  mail) 
during  regular  business  hours  on  the 
primary  meeting  date. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ilsley  Public  Library,  Jessica  Swift 
Community  Meeting  Room,  75  Main 
Street,  Middlebury,  VT  05753; 
telephone  802-388—4095. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Tilton,  Designated  Federal  Officer, 
Lake  Champlain  Sea  Lamprey  Control 
Alternatives  Workgroup,  Lake 
Champlain  Fish  and  Wildlife  Resources 
Office,  U.S.  Fish  and  Wildlife  Service, 

11  Lincoln  Street,  Essex  Junction,  VT 
05452  (U.S.  mail);  802-872-0629 
(telephone);  or  Dave_Tiltbn@fws.gov 
(electronic  mail). 

SUPPLEMENTARY  INFORMATION:  We 
publish  this  notice  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.).  The 
Workgroup’s  specific  responsibilities 
are  to  provide  advice  regarding  the 
implementation  of  sea  lamprey  control 
methods  alternative  to  lampricides,  to 
recommend  priorities  for  research  to  be 


conducted  by  cooperating  organizations 
and  demonstration  projects  to  be 
developed  and  funded  by  State  and 
Federal  agencies,  and  to  assist  Federal 
and  State  agencies  with  the 
coordination  of  alternative  sea  lamprey 
control  research  to  advance  the  state  of 
the  science  in  Lake  Champlain  emd  the 
Great  Lakes. 

Dated:  December  5,  2008. 

Wendi  Weber, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  E8-31029  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R9-IA-2008-N0335;  96300-1671- 
0000-P5] 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  January  29, 
2009. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  212,  Arlington,  Virginia  22203; 
fax  703/358-228ir 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 
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PRT-197165 

Applicant:  University  of  Georgia, 

College  of  Veterinary  Medicine, 
Athens,  GA 

The  applicant  requests  a  permit  to 
import  biological  samples  of  green  sea 
turtles  [Chelonia  mydas)  from  Grand 
Cayman,  Cayman  Islands,  for  the 
purpose  of  enhancement  of  the  species 
through  scientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period. 

PRT-199101 

Applicant:  Jene  W.  Mobley,  Palmer,  AK 
The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-198116 

Applicant:  Herb  M.R.  Rudolf,  Bonita 
Springs,  FL 

The  applicant  requests  a  permit  to  " 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
pygargus]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-199697 

Applicant:  Robert  J.  Jones,  Clovis,  CA 
The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-200275 

Applicant:  William  S.  Young,  Dallas,  TX 
The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-200419 

Applicant:  Eric  T.  Bond,  Conroe,  TX 
The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Dated:  December  5,  2008. 

Lisa  J.  Lierheimer, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 

[FR  Doc.  E8-31012  Filed  12-29-08;  8:45  ami 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[C  A-340-08-1 220-DD] 

Notice  of  Order  Closing  Public  Lands 
at  the  Knoxville  Recreation  Area,  Lake 
County,  CA,  to  Recreational  and  Target 
Shooting. 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  43  Code  of 
Federal  Regulations  (CFR)  8364.1,  an 
Order  has  been  issued  by  the  Ukiah 
Field  Office,  Bureau  of  Land 
Management  (BLM),  prohibiting 
recreational  and  target  practice  shooting 
on  six  (6)  acres  previously  available  for 
such  shooting  within  the  Knoxville 
Recreation  Area.  These  six  acres, 
managed  by  the  Ukiah  BLM  Field 
Office,  are  located  in  the  SEV4  SWV4 
section  28,  Township  12  North,  Range  5 
West,  Mount  Diablo  Meridian.  The  BLM 
land  base  for  the  Knoxville  Recreation 
Area  is  located  in  southeastern  Lake, 
northern  Napa,  and  northwestern  Yolo 
counties,  California.  This  shooting 
closure  is  necessary  to  protect  persons, 
property,  and  public  lands.  An  increase 
in  visitors,  coupled  with  housing/ 
subdivision  development  of  adjacent 
ranches,  has  led  to  a  significant  increase 
in  documented  cases  where  stray  bullets 
have  narrowly  missed  public  land  users, 
vehicles,  and  adjacent  private  buildings. 
This  Closure  Order  does  not  apply  to 
hunting  under  the  laws  and  regulations 
of  the  State  of  California.  Other  BLM 
managed  public  lands  of  the  Knoxville 
Recreation  Area  remain  unavailable  for 
shooting  due  to  the  lack  of  identified 
designated  shooting  areas  as  defined  by 
the  Ukiah  Resource  Management  Plan 
(June  2006.) 

DATES:  This  Order  is  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Burns,  Field  Manager,  BLM  Ukiah  Field 
Office,  2550  North  State  Street,  Ukiah, 
California,  95482.  Telephone;  (707) 
468-4000;  Fax:  (707)  468-4027,  during 
regular  business  hours,  7:45  a.m.  to  4:30 
p.m.,  Monday  through  Friday  except 
holidays. 


SUPPLEMENTARY  INFORMATION:  The 

Knoxville  Recreation  Area  is  located  in 
a  remote  region  of  northern  California 
where  Lake,  Napa,  and  Yolo  counties 
meet.  The  entire  Knoxville  region  is 
approximately  35,000  acres  of  lands 
open  to  the  public  of  which  11,000  acres 
are  managed  by  the  State  of  California 
Department  of  Fish  and  Game  and 
24,000  acres  are  managed  by  the  BLM, 
Ukiah  Field  Office.  The  BLM-managed 
area  is  open  to  most  types  of 
recreational  activities  including 
motorized  and  non-motorized 
recreational  pursuits.  The  Ukiah 
Resource  Management  Plan  designated 
5,236  acres  as  an  Area  of  Critical 
Environmental  Concern  for  botanical 
studies  and  research  because  the 
Knoxville  region  is  considered  a  “hot 
spot”  for  plant  evolution. 

BLM  has  issued  this  shooting  closure 
because  of  increased  shooting  pressures. 
The  Ukiah  Resource  Management  Plan 
limited  shooting  at  the  Knoxville 
Recreation  Area  to  a  designated  six  (6) 
acre  site  historically  used  for 
recreational  shooting  and  target 
practicing.  Since  designation,  the  BLM 
Ukiah  Field  Office  has  been  receiving  an 
increasing  number  of  public  complaints 
from  recreational  users,  researchers,  and 
adjacent  private  property  owners  about 
near  misses  to  people,  animals, 
buildings,  and  equipment  from  stray 
bullets  fired  in,  around,  and  from  the 
designated  shooting  range.  In  addition, 
serious  resource  degradation  has  been 
occurring  throughout  the  Knoxville 
Recreation  Area,  including  the  Hunting 
Creek  Campground,  caused  by 
indiscriminate  shooting  of  BLM  signs, 
buildings,  and  natural  resources.  This 
shooting  closure  is  necessary  to  protect 
resources  and  meet  the  documented 
health  and  safety  concerns  raised  by  the 
surrounding  land  owners  and  public 
land  users  regarding  the  dangers  of  stray 
bullets  fired  by  indi.scriminate  shooters. 

Closure  Order:  Notice  is  hereby  given 
that  effective  on  this  date  of  publication 
in  the  Federal  Register  and  pursuant  to 
43  CFR  8364.1,  the  public  lands 
described  as  the  Knoxville  Shooting 
Range  within  SEV4  SWV4  sec.  28, 
Township  12  North,  Range  5  West, 
MDM.,  containing  approximately  six  (6) 
acres  are  closed  to  the  public  for 
recreational  shooting  and  target 
practice.  These  lands,  managed  by  the 
Ukiah  BLM  Field  Office,  are  located  at 
the  Knoxville  Recreation  Area  in 
southeastern  Lake  County,  California. 

Be  advised  that  other  BLM-managed 
public  lands  of  the  Knoxville  Recreation 
Area  remain  unavailable  for  shooting 
due  to  the  lack  of  identified  designated 
shooting  areas  as  defined  by  the  Ukiah 
Resource  Management  Plan.  This 
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Closure  Order  is  necessary  to  protect 
people,  public  and  private  property,  and 
public  land  resources  due  to  an  increase 
in  documented  cases  of  stray  bullets 
fired  by  indiscriminate  shooters. 

The  following  persons  are  exempt 
from  this  closure  order: 

(1)  Federal,  State,  or  local  law 
enforcement  officers,  while  acting 
within  the  scope  of  their  official  duties. 

(2)  BLM  personnel  or  their 
representatives  while  acting  within  the 
scope  of  their  official  duties. 

(3)  Any  member  of  an  organized 
rescue,  fire-fighting  force,  or  emergency 
medical  services  organization  while  in 
the  performance  of  their  official  duties. 

(4)  Any  person  in  receipt  of  a  written 
authorization  of  exemption  obtained 
from  the  authorized  officer. 

(5)  Any  person  with  a  current  legal 
California  hunting  license  in  his/her 
possession  and  hunting  in  accordance 
with  state  law. 

This  Notice  and  maps  of  the  restricted 
area  will  be  clearly  posted  at  main  entry 
points  to  the  Knoxville  Recreation  Area 
and  at  the  area  affected  by  this  Order 
and  will  also  be  available  at  the  BLM 
Ukiah  Field  Office. 

This  Closure  Order  is  effective  on  the 
date  published  in  the  Federal  Register 
and  will  remain  in  effect  until  revoked. 

Failure  to  comply  with  this  order  is 
punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months  pursuant  to  43  CFR 
8360.0-7.  A  failure  to  comply  may  also 
be  subject  to  the  enhanced  fines 
provided  for  by  18  U.S.C.  3571. 

This  Shooting  closure  is  supported  by 
NEPA  document  number  CA-340-08- 
020.  The  NfiPA  document  and  its 
associated  decision  record  are  available 
upon  request  at  the  BLM  Ukiah  Field 
Office. 

Rich  Bums, 

Ukiah  Field  Manager. 

[FR  Doc.  E8-30960  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLW0300000.L91 31  OOOO.PPOOO] 

Notice  of  Availability  of  the  Record  of 
Decision  and  Approved  Resource 
Management  Plan  Amendments  for 
Geothermal  Leasing  in  the  Western 
United  States 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 


Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality’s  regulations 
implementing  NEPA  (40  CFR  1500- 
1508),  and  applicable  agency  guidance, 
the  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM)  announces 
the  availability  of  the  Record  of 
Decision  (ROD)  and  Approved  Resource 
Management  Plan  (RMP)  Amendments 
for  geothermal  leasing  in  the  western 
United  States  (U.S.).  The  decision  is 
hereby  made  to  amend  114  BLM  land 
use  plans  covering  public  lands 
managed  by  the  BLM  under  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  in  order  to  allocate  about 
111  million  acres  of  BLM-administered 
lands  as  open  to  geothermal  leasing  and 
to  adopt  a  reasonably  foreseeable 
development  scenario,  stipulations,  best 
management  practices  (BMPs),  and 
leasing  procedures  for  geothermal 
resources  within  the  1 1  western  states 
and  Alaska.  The  Assistant  Secretary, 
Land  and  Minerals  Management,  in  the 
Department  of  the  Interior  signed  the 
ROD  on  December  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
G.  Peterson,  BLM  Project  Manager  at 
(208)  373-4048 

{Jack_G_Peterson@bIm.gov),  BLM,  1387 
S.  Vinnell  Way,  Boise,  Idaho  83706  or 
visit  the  PEIS  Web  site  at  http:// 

WWW.  bim  .gov/Geoth  ermal_EIS. 
ADDRESSES:  A  copy  of  the  ROD  and 
Approved  RMP  Amendments  are 
available  for  review  via  the  Internet 
from  a  link  at  http://www.blm.gov/ 
GeothermaI_EIS,  as  well  as  at  BLM  State 
Offices  and  Field  Offices.  Copies  may 
also  be  obtained  by  contacting  Jack  G. 
Peterson  at  the  address  and  phone 
number  listed  above. 

SUPPLEMENTARY  INFORMATION:  The  ROD 
and  Approved  RMP  Amendments  for 
geothermal  leasing  in  the  western  U.S. 
was  developed  through  preparation  of 
the  Final  Programmatic  Environmental 
Impact  Statement  (PEIS)  on  Geothermal 
Leasing  in  the  Western  United  States. 
The  NOA  of  the  Final  PEIS  was 
published  in  the  Federal  Register  on 
October  24,  2008  (73  FR  63430).  The 
elements  of  the  ROD  and  Approved 
RMP  Amendments  were  evaluated 
through  this  PEIS,  which  was  prepared 
in  accordance  with  NEPA  and  FLPMA. 
Alternative  B  was  identified  as  the 
Proposed  Action  in  the  Draft  PEIS.  As 
a  result  of  public  comment,  internal 
review,  and  agency  coordination. 
Alternative  B  was  clarified  and  slightly 
modified  to  become  the  preferred 
alternative  and  proposed  to  amend  122 
plans  in  the  Final  PEIS.  The  Approved 
RMP  Amendments  are  identical  to  the 
proposed  plan  amendments  presented 


in  the  Final  PEIS  except  that  the  East 
San  Diego  County  RMP  has  been 
removed  from  the  list  of  plans  for 
amendment  because  in  October  2008  the 
BLM  issued  a  ROD  revising  the  RMP  to 
include  allocations  and  management  for 
geothermal  resources.  In  addition,  the 
BLM  is  deferring  the  decision  to  amend 
the  Box  Elder  RMP,  House  Range 
Resource  Area  RMP,  Iso-tract 
Management  Framework  Plan  (MFP), 
Park  City  RMP,  Pony  Express  RMP, 
Randolph  RMP,  and  Warm  Springs 
Resource  Area  RMP  in  accordance  with 
the  provisions  of  the  National  Defense 
Authorization  Act  (NDAA  §  2815  [a  and 
d],  113  Stat.  512,  852  [1999]).  Based  on 
these  changes,  the  decision  is  to  amend 
114  BLM  land  use  plans  to  adopt  the 
allocations,  reasonably  foreseeable 
development  scenario,  stipulations, 
BMPs,  and  leasing  procedures  provided 
in  Alternative  B  of  the  PEIS. 

In  accordance  with  the  Energy  Policy 
Act  of  2005,  the  ROD/ Approved  RMP 
Amendments  facilitates  geothermal 
leasing  of  the  Federal  mineral  estate  that 
has  geothermal  potential  in  the  11 
western  states  and  Alaska.  In  the  ROD 
and  Approved  RMP  Amendments,  the 
BLM;  (1)  Identifies  public  lands  with 
geothermal  potential  as  being  legally 
and  administratively  open  or  closed  to 
leasing,  and  under  what  conditions;  (2) 
provides  a  reasonably  foreseeable 
development  scenario;  (3)  develops  a 
comprehensive  list  of  stipulations, 
BMPs,  and  procedures  to  serve  as 
consistent  guidance  for  future 
geothermal  leasing;  and  (4)  provides 
information  that  the  Forest  Service  (FS) 
can  use  to  facilitate  making  consent 
determinations  for  any  lease  decisions 
on  National  Forest  System  lands.  The 
Final  PEIS  also  provided  analysis  on  19 
specific  pending  lease  applications 
located  in  seven  geographic  areas.  This 
ROD/ Approved  RMP  Amendments  does 
not  issue  a  decision  for  these 
applications.  Separate  RODs  will  be 
issued  for  the  applications  as  the 
environmental  review  process  is 
complete. 

Over  530  million  acres  of  the  western 
U.S.  and  Alaska  have  been  identified  as 
potentially  containing  geothermal 
resources  suitable  for  commercial 
electrical  generation  and  other  direct 
uses,  such  as  heating.  Much  of  the 
resource  base  is  held  in  the  Federal 
mineral  estate,  for  which  the  BLM  has 
the  delegated  authority  for  processing 
and  issuing  geothermal  leases.  The  BLM 
is  prohibited  from  issuing  leases  on 
statutorily  closed  lands  (see  43  CFR 
3201.11),  including  Wilderness  Areas, 
Wilderness  Study  Areas,  lands 
contained  in  a  unit  of  the  National  Park 
System,  National  Recreation  Areas, 
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Indian  trust  or  restricted  lands,  and  the 
Island  Park  Geothermal  Areas  (around 
the  border  of  Yellowstone  National 
Park).  Other  areas  closed  to  leasing  by 
existing  laws,  regulations,  and 
Executive  Orders  include  National 
Monuments  and  designated  wild  rivers 
under  the  Wild  and  Scenic  Rivers  Act. 

Under  the  ROD/ Approved  RMP 
Amendments,  the  BLM  also  applies 
discretionary  closures  to:  (1)  Areas  of 
Critical  Environmental  Concern  where 
the  BLM  determines  that  geothermal 
leasing  and  development  would  be 
incompatible  with  the  purposes  for 
which  the  ACEC  was  designated,  or  that 
have  management  plans  that  expressly 
preclude  new  leasing:  (2)  National 
Conservation  Areas,  except  the 
California  Desert  Conservation  Area; 
and  (3)  other  lands  in  the  BLM’s 
National  Landscape  Conservation 
System,  such  as  historic  and  scenic 
trails. 

Approximately  143  million  acres  of 
public  (BLM)  lands  and  104  million 
acres  of  National  Forest  System  lands 
have  geothermal  potential.  The  ROD/ 
Approved  RMP  Amendments  identifies 
approximately  111  million  acres  of 
public  lands  as  available  to  potential 
geothermal  leasing  subject  to  existing 
laws,  regulations,  formal  orders, 
stipulations  attached  to  the  lease  form, 
and  terms  and  conditions  of  the 
standard  lease  form.  To  protect  special 
resource  values,  the  BLM  has  developed 
a  comprehensive  list  of  stipulations, 
conditions  of  approval,  and  BMPs. 

As  noted  above,  the  BLM  manages  the 
public  lands  pursuant  to  FLPMA.  Under 
FLPMA,  in  order  for  geothermal 
resource  leasing  and  development  to 
take  place  on  the  public  lands  that  BLM 
manages,  such  activities  must  be 
provided  for  in  the  land  use  plan  (also 
termed  RMP)  for  the  affected 
administrative  unit.  Under  the  ROD/ 
Approved  RMP  Amendments,  the  BLM 
amends  114  RMPs  to  adopt  the 
allocations,  reasonably  foreseeable 
development  scenario,  stipulations, 
BMPs,  and  procedures  analyzed  in  the 
PEIS.  In  most  cases,  the  BLM  will  be 
able  to  issue  geothermal  leases  on  the 
basis  of  the  analysis  contained  in  this 
document.  The  FS  will  use  the  PEIS  to 
facilitate  subsequent  consent  decisions 
for  leasing  on  National  Forest  System 
lands.  The  following  BLM  RMPs  and 
MFPs  are  amended  with  this  ROD: 

Table  1— BLM  Land  Use  Plans 
Proposed  for  Amendment  Under 

THE  PEIS 

State  Land  use  plan(s) 

Alaska .  Central  Yukon  RMP 


Table  1— BLM  Land  Use  Plans  Table  1— BLM  Land  Use  Plans 
Proposed  for  Amendment  Under  Proposed  for  Amendment  Under 
THE  PEIS — Continued  the  PEIS — Continued 


State 

Land  use  plan(s) 

Arizona  . 

Kobuk-Seward  RMP 

Ring  of  Fire  RMP 

Arizona  Strip  RMP 

Kingman  RMP 

Lake  Havasu  RMP 

Lower  Gila  North  MFP 
Lower  Gila  South  RMP 
Phoenix  RMP 

Safford  RMP 

Yuma  RMP 

California  . 

Alturas  RMP 

Areata  RMP 

Bishop  RMP 

Caliente  RMP 

Cedar  Creek/Tule  Moun¬ 
tain  Integrated  RMP 
Eagle  Lake  RMP 
Headwaters  RMP 

Hollister  RMP 

Redding  RMP 

S.  Diablo  Mountain 

Range  and  Central 
Coast  RMP 

South  Coast  RMP 

Surprise  RMP 

West  Mojave  RMP 

Colorado . 

Glenwood  Springs  RMP 

Idaho  . 

Grand  Junction  RMP 
Gunnison  RMP 

Kremmling  RMP 

Little  Snake  RMP 
Northeast  RMP 

Royal  Gorge  RMP 

San  Juan/San  Miguel 

RMP 

Uncompahgre  Basin  RMP 
White  River  RMP 

Bennett  Hills/Timmerman 

Hills  MFP 

Big  Desert  MFP 

Big  Lost  MFP 

Bruneau  MFP 

Cascade  RMP 

Cassia  RMP 

Chains  RMP 

Chief  Joseph  MFP 
Jarbidge  RMP 

Kuna  MFP 

Lemhi  RMP 

Little  Lost-Birch  MFP 

Montana  . 

Magic  MFP 

Malad  MFP 

Medicine  Lodge  RMP 
Monument  RMP 

Owyhee  RMP 

Pocatello  RMP 

Sun  Valley  MFP 

Twin  Falls  MFP 

Big  Dry  RMP 

Billings  Resource  Area 
RMP 

Dillon  RMP 

Garnet  Resource  Area 
RMP 

Judith  Valley  Phillips  RMP 
North  Headwaters  RMP 
Powder  River  Resource 
Area  RMP 

West  HiLine  RMP 

State 

Land  use  plan(s) 

Nevada  . 

Carson  City  Consolidated 
RMP 

Elko  RMP 

Las  Vegas  RMP 
Paradise-Denio  MFP 
Shoshone-Eureka  RMP 
Sonoma-Gerlach  MFP 
Tonopah  RMP 

Wells  RMP 

New  Mexico . 

Carlsbad  RMP 

Farmington  RMP 
MacGregor  Range  RMP 
Mimbres  RMP 

Rio  Puerco  RMP 

Roswell  RMP 

Socorro  RMP 

Taos  RMP 

White  Sands  RMP 

Oregon  . 

Brothers/LaPine  RMP 
Eugene  District  RMP 

John  Day  River  RMP 

John  Day  RMP 

Lower  Deschutes  RMP 
Medford  RMP 

Roseburg  RMP 

Salem  RMP 

Three  Rivers  RMP 

Two  Rivers  RMP 

Utah . 

Book  Cliffs  MFP 

Cedar  Beaver  Garfield 
Antimony  RMP 

Diamond  Mountain  RMP 
Henry  Mountain  MFP 
Mountain  Valley  MFP 
Paria  MFP 

Parker  Mountain  MFP 
Pinyon  MFP 

St.  George  (formerly 

Dixie)  RMP 

Vermilion  MFP 

Zion  MFP 

Washington  . 

Spokane  RMP 

Wyoming  . 

Big  Horn  Basin  RMP 
Buffalo  RMP 

Cody  RMP 

Grass  Creek  RMP 

Great  Divide  RMP 

Green  River  RMP 
Kemmerer  RMP 

Lander  RMP 

Newcastle  RMP 

Pinedale  RMP 

Platte  River  RMP 

Snake  River  RMP 
Waskakie  RMP 

i _ 

Public  involvement  in  preparation  of 
the  Geothermal  Leasing  PEIS  was 
extensive,  as  documented  in  the  PEIS 
and  the  ROD.  Results  of  the  60-day 
Governors’  Consistency  Review  of  the 
PEIS,  as  required  by  BLM  planning 
regulations,  were  favorable  in  that  none 
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of  the  Governors  objected  to  the 
proposed  plan  amendments. 

Michael  D.  Nedd, 

Assistant  Director,  Minerals  and  Realty 
Management,  Bureau  of  Land  Management. 
(FR  Doc.  E8-30883  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-1 00-2008-1 1 1 0-PI] 

Notice  of  Seasonal  Closures  of  Public 
Lands  to  Human  Presence  and/or 
Motorized  Vehicle  Use 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Seasonal  Closures  of 
Public  Lands  to  Human  Presence 
and/or  Motorized  Vehicle  Use. 

SUMMARY:  Pursuant  to  43  Code  of 
Federal  Regulations  (CFR)  subpart(s) 
8341,  8364,  and  9268,  the  Bureau  of 
Land  management  (BLM)  announces  the 
seasonal  closure  of  certain  BLM- 
administered  public  lands  under  the 
jurisdiction  of  the  Pinedale,  Wyoming 
Field  Office  to  all  types  of  motor  vehicle 
use  (i.e.,  snowmobiles,  all-terrain 
vehicles,  and  any  other  motorized 
vehicles  including  trucks,  sport-utility 
vehicles,  cars,  motorcycles,  etc.)  each 
year  during  the  period  of  January  1 
through  April  30.  Elk  feedground  areas 
will  be  closed  each  year  to  any  human 
presence  from  November  1 5  through 
April  30.  This  seasonal  closure  is 
needed  to  protect  public  lands  and 
resources  and  to  minimize  stress  to 
wintering  elk,  moose,  pronghorn 
antelope,  and  mule  deer.  This  seasonal 
closure  affects  public  lands  located 
within  the  Mesa,  Ryegrass,  Bench 
Corral,  Deer  Hills,  Calpet,  and  Miller 
Mountain  winter  ranges  as  well  as  the 
Franz,  Finnegan,  Bench  Corral,  Scab 
Creek,  Fall  Creek,  Black  Butte,  and 
North  Piney  elk  feedgrounds  as  more 
particularly  described  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Except  for  travel  on  highways  or 
county  roads,  motorized  vehicle  travel 
within  these  areas  will  only  be  allowed 
with  written  authorization  from  the 
Pinedale  Field  Manager.  Personnel  of 
the  BLM,  Wyoming  Game  and  Fish 
Department,  U.S.  Department  of 
Agriculture- APHIS  and  Forest  Service, 
U.S.  Fish  &  Wildlife  Service,  and  law 
enforcement  personnel  are  exempt  from 
this  closure  only  when  performing 
official  duties.  Operators  of  existing  oil 
and  gas  facilities  may  perform 
maintenance  and  pumping,  as 


approved,  and  livestock  operators  may 
perform  permitted  activities. 

DATES:  The  seasonal  motorized  vehicle 
closure  will  be  effective  annually  from 
January  1  through  April  30.  The  no 
human  presence  closure  will  be 
effective  annually  firom  November  15 
through  April  30. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Otto,  Field  Manager  or  Rusty 
Kaiser,  Wildlife  Biologist,  telephone; 
(307)  367-5300,  Bureau  of  Land 
Management,  P.O.  Box  768,  Pinedale, 
Wyoming  82941. 

SUPPLEMENTARY  INFORMATION:  These 
crucial  winter  range  habitat  areas  and 
the  management  thereof  are  addressed 
in  the  Pinedale  Resource  Management 
Plan  (RMP)  Record  of  Decision  which 
was  approved  on  December  12,  1988. 
The  RMP  identifies  areas  of  crucial 
winter  range  and  states  that  seasonal 
closures  for  motorized  vehicles  may  be 
used  to  protect  big  game  winter  range.  ^ 
Losses  of  wintering  habitat  from 
development  activity  can  reduce  the 
area  available  to  the  wintering  animals. 
These  impacts  to  wintering  wildlife  are 
compounded  by  significant  human 
activity,  such  as  day  and  night  wildlife 
observation,  still  and  video 
photography,  snowmobiling,  and  antler 
gathering. 

The  following  BLM  administered 
lands  are  closed  to  motorized  vehicles 
each  year  from  January  1  through  April 
30:  the  Ryegrass,  Bench  Corral,  Deer 
Hills,  Calpet,  and  Miller  Mountain 
winter  ranges  including  all  BLM 
administered  lands  north  of  Fontenelle 
Creek,  east  of  the  U.S.  Forest  Service 
Boundary,  west  of  Highway  189,  and 
south  of  Horse  Creek,  which  contains 
approximately  444,000  acres;  and  the 
Mesa  winter  range  including  all  BLM 
administered  lands  east  of  County  Road 
110  (East  Green  River  Road),  north  of 
County  Road  136  (Paradise  Valley 
Road),  west  of  the  New  Fork  River,  and 
south  of  State  Highway  191,  which 
contains  approximately  76,000  acres; 
the  Franz  elk  winter  feedground  (T36N, 
R112W)  containing  680  acres.  The 
following  feedgrounds  are  closed  to 
human  presence  each  year  from 
November  15  through  April  30:  the 
Finnegan  elk  winter  feedground  (T30N, 
R114VV)  containing  approximately  1920 
acres;  the  Bench  Corral  elk  winter 
feedground  (T31— 32N,  R112W) 
containing  approximately  2560  acres; 
the  Fall  Creek  elk  winter  feedground 
(T33N,  R108W)  containing 
approximately  160  acres;  the  Scab  Creek 
elk  winter  feedground  (T33N,  R106- 
107W)  containing  approximately  2,240 
acres;  the  North  Piney  elk  winter 
feedground  (T31N,  R114W)  containing 


approximately  1,080  acres;  and  the 
Black  Butte  elk  winter  feedground  (T36- 
37N,  R114W)  containing  approximately 
320  acres. 

Signs  will  be  posted  at  key  locations 
that  provide  access  into  the  closure 
areas.  Additional  information  and  maps 
will  be  available  at  the  Pinedale  Field 
Office,  1625  West  Pine,  Pinedale, 
Wyoming  82941. 

Seasonal  closure  orders  may  be 
implemented  as  provided  in  43  CFR, 
subparts  8341.2  and  8364.1.  Violations 
of  this  closure  are  punishable  by  a  fine 
not  to  exceed  $1000.00,  and/or 
imprisonment  not  to  exceed  12  months. 

Chuck  Otto, 

Pinedale  Field  Office  Manager. 

[FR  Doc.  E8-30952  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Phoebe  A.  Hearst  Museum  of 
Anthropology,  University  of  California, 
Berkeley,  Berkeley,  CA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act, 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University  of 
California,  Berkeley,  Berkeley,  CA,  that 
meet  the  definition  of  “sacred  objects” 
under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

In  April  1952,  seven  cultural  items 
were  removed  by  Gordon  L.  Grosscup 
from  a  cave  described  in  museum 
documents  as  “Prayer  Cave,  NV-Ly-3.” 
Mr.  Grosscup  donated  the  cultural  items 
to  the  museum  later  that  same  year.  The 
seven  cultural  items  are  four  “Prayer 
Sticks”  (catalog  number  2-728953);  one 
“For-shaft  of  dart”  (catalog  number  2- 
28954);  one  lot  of  fragments  described 
as  “White  paint?”  (catalog  number  2- 
28955);  and  one  item  described  as  a 
“Stick,  charred  at  one  end”  (catalog 
number  2-28956). 
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In  an  article  written  in  1974,  Mr. 
Grosscup  described  the  site: 

The  special  site,  26-Ly-3,  is  located 
not  far  from  Fort  Churchill.  It  is  a  cave 
high  up  on  a  cliff  above  the  Carson 
River.  Small  wooden  sticks  are  stuck 
into  the  crevices  in  the  walls  of  the  cave 
in  great  numbers  and  there  are  a  number 
of  white  pictographs  of  humans,  most  of 
which  are  very  obviously  male,  painted 
on  the  smooth  rock  surfaces.  This  cave 
is  also  known  to  the  modern  Northern 
Paiute  as  having  medicinal  properties. 

Site  NV-Ly-03  is  a  complex  of  caves 
along  a  cliff  face,  above  the  Carson 
River.  The  site  is  near  Fort  Churchill 
and  is  located  on  private  property. 

These  caves  are  within  the  traditional 
territory  of  the  Northern  Paiute  and  are 
only  a  few  miles  from  the  Yerington 
Reservation  per  “Ethnographic  Notes  on 
the  Northern  Paiute  of  Western 
Nevada,”  by  Willard  Z.  Park.  The 
museum’s  professional  staff  consulted 
with  representatives  of  the  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada,  who 
reaffirmed  the  tribe’s  belief  that  Prayer 
Cave  and  its  contents  are  sacred,  and 
that  the  cave  and  its  contents  are  part  of 
on-going  ceremonies  and  beliefs.  A 
representative  of  the  Yerington  Paiute 
Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada  has  also 
confirmed  that  the  sticks  (catalog 
numbers  2-28954  and  2-28956)  are 
prayer  sticks,  despite  their  not  having 
been  identified  as  such  by  museum 
records.  Phoebe  A.  Hearst  Museum  of 
Anthropology  professional  staff  has 
confirmed  the  affiliation  of  the  cultural 
items  to  the  Yerington  Paiute  Tribe  of 
the  Yerington  Colony  &  Campbell 
Ranch,  Nevada  through  published 
written  documentation. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(C),  the  seven  cultural  items  are 
specific  ceremonial  objects  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  sacred  objects  and  the 
Yerington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch,  Nevada. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects  should 
contact  Dr.  Judd  King,  Museum 
Director,  Phoebe  A.  Hearst  Museum  of 
Anthropology,  103  Kroeber  Hall, 
University  of  California,  Berkeley, 


Berkeley,  CA  94720-3712,  telephone 
(510)  642-3682,  before  January  29,  2009. 
Repatriation  of  the  sacred  objects  to  the 
Yerington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch,  Nevada  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Yerington  Paiute  Tribe  of 
the  Yerington  Colony  &  Campbell 
Ranch,  Nevada  that  this  notice  has  been 
published. 

Dated:  November  19,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30890  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Alaska 
State  Office  of  History  and 
Archaeology,  Anchorage,  AK,  and 
Alutiiq  Museum  and  Archaeological 
Repository,  Kodiak,  AK 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  control  of  the  Alaska 
State  Office  of  History  and  Archaeology, 
Anchorage,  AK,  and  in  the  possession  of 
the  Alutiiq  Museum  and  Archaeological 
Repository,  Kodiak,  AK.  The  human 
remains  were  removed  from  the  Aleut 
Village  North  archeological  site  (49- 
AFC— 00004),  Afognak  Island,  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  admini.strative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  as.sessmfent  of  the  human 
remains  was  made  on  behalf  of  the 
Alaska  State  Office  of  History  and 
Archaeology  by  Alutiiq  Museum  and 
Archaeological  Repository  professional 
staff  in  consultation  with 
representatives  of  the  Afognak  Native 
Corporation:  Native  Village  of  Afognak; 
Koniag,  Inc.;  Litnik,  Inc.;  and  Native 
Village  of  Port  Lions. 

In  June  of  2008,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 


beach  near  the  Aleut  Village  North 
archeological  site  (49-AFG-00004), 
Afognak  Island,  AK,  by  Robert 
Lachowsky.  Mr.  Lachowsky  turned  in 
the  human  remains  to  the  Alutiiq 
Museum  and  Archaeological  Repository. 
The  Alutiiq  Museum  contacted  the 
Alaska  State  Troopers,  who  sent 
photographs  to  the  State  Office  of 
History  and  Archaeology.  A  professional 
archeologist  and  forensic  consultant 
determined  the  remains  to  be  a 
prehistoric  person  of  Eskimo  ancestry. 
The  Alaska  State  Troopers  released  the 
human  remains  to  the  Alutiiq  Museum 
for  disposition  in  July  2008.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  Aleut  Village  North  archeological 
site  is  a  prehistoric  and  historic 
settlement  north  of  Afognak  Village  on 
the  southeast  coast  of  Afognak  Island. 
The  site  has  a  well-preserved  midden 
that  dates  to  the  Kachemak  and  Koniag 
Traditions,  as  well  as  historic  deposits 
of  material.  The  human  remains  were 
likely  deposited  on  the  beach  from  the 
actively  eroding  midden.  Based  on  the 
examination  by  an  Alaskan  State 
forensic  archeologist,  the  human 
remains  are  believed  to  be  prehistoric. 
Archeological  data  indicate  that  the 
ancestors  of  the  Kodiak  Alutiiq  people 
have  inhabited  the  Kodiak  region  for 
over  7,500  years,  and  that  they  are 
culturally  and  biologically  related  to  the 
Yup’ik  Eskimo  people  of  southern 
Alaska.  As  such,  the  human  remains  are 
most  closely  related  to  the 
contemporary  Kodiak  Alutiiq  people. 
Specifically,  the  human  remains  are 
from  an  area  of  the  Kodiak  archipelago 
traditionally  used  by  members  of  the 
Afognak  Native  Corporation;  Native 
Village  of  Afognak;  Koniag,  Inc.;  Litnik, 
Inc.;  and  Native  Village  of  Port  Lions. 

Officials  of  the  Alaska  State  Office  of 
History  and  Archaeology  and  Alutiiq 
Museum  and  Archaeological  Repository 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Alaska  State  Office  of  History  and 
Archaeology  and  the  Alutiiq  Museum 
and  Archaeological  Repository  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the 
Afognak  Native  Corporation;  Native 
Village  of  Afognak;  Koniag,  Inc.;  Litnik, 
Inc.;  and  Native  Village  of  Port  Lions. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Sven  Haakanson,  Jr., 
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Executive  Director,  Alutiiq  Museum  and 
Archaeological  Repository,  215  Mission 
Rd.,  Suite  101,  Kodiak,  AK  99615, 
telephone  (907)  486-7004,  before 
January  29,  2009.  Repatriation  of  the 
human  remains  to  the  Afognak  Native 
Corporation;  Native  Village  of  Afognak; 
Koniag,  Inc.;  Litnik,  Inc.;  and  Native 
Village  of  Port  Lions  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Alutiiq  Museum  and 
Archaeological  Repository  is 
responsible  for  notifying  the  Afognak 
Native  Corporation;  Native  Village  of 
Afognak;  Koniag,  Inc.;  Litnik,  Inc.;  and 
Native  Village  of  Port  Lions  that  this 
notice  has  been  published. 

Dated:  November  18,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30884  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  California  State 
Office,  Sacramento,  CA  and  University 
of  California,  Los  Angeles,  Fowler 
Museum  of  Cultural  History,  Los 
Angeles,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  control  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  California  State 
Office,  Sacramento,  CA,  and  in  the 
possession  of  the  University  of 
California,  Los  Angeles,  Fowler 
Museum  of  Cultural  History,  Los 
Angeles,  CA.  The  human  remains  were 
removed  from  Inyo  County,  CA. 

This  notice  is  published:  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
California,  Los  Angeles,  Fowler 
Museum  of  Cultural  History 
professional  staff  with  the  Bureau  of 


Land  Management  consulting  with 
representatives  of  the  Big  Pine  Band  of 
Owens  Valley  Paiute-Shoshone  Indians 
of  the  Big  Pine  Reservation,  California; 
Death  Valley  Timbi-Sha  Shoshone  Band 
of  California;  Fort  Independence  Indian 
Community  of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  and  Paiute-Shoshone  Indians 
of  the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California. 

In  1950-1951,  fragmentary  human 
remains  representing  a  minimum  of  one 
individual  were  removed  from  Dry  Lake 
Cave  (site  CA-INY-1898)  in  Inyo 
County,  CA,  during  permitted 
excavations  by  the  University  of 
California,  Los  Angeles,  Department  of 
Anthropology.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

"The  age  of  the  site  is  prehistoric. 
Archeological  evidence  and  oral 
tradition  of  tribal  representatives 
identify  the  Dry  Lake  Cave  area  as 
located  within  the  traditional  territory 
of  the  Big  Pine  Band  of  Owens  Valley 
Paiute-Shoshone  Indians  of  the  Big  Pine 
Reservation,  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  and  Paiute-Shoshone  Indians 
of  the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California. 

Officials  of  the  Bureau  of  Land 
Management,  California  State  Office 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Bureau  of  Land  Management,  California 
State  Office  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Big  Pine  Band  of  Owens  Valley 
Paiute-Shoshone  Indians  of  the  Big  Pine 
Reservation,  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  and  Paiute-Shoshone  Indians 
of  the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Stephanie  Damadio, 


Bureau  of  Land  Management,  2800 
Cottage  Way,  Sacramento,  CA  95825, 
telephone  (916)  978-4650,  before 
January  29,  2009.  Repatriation  of  the 
human  remains  to  the  Big  Pine  Band  of 
Owens  Valley  Paiute-Shoshone  Indians 
of  the  Big  Pine  Reservation,  California; 
Death  Valley  Timbi-Sha  Shoshone  Band 
of  California;  Fort  Independence  Indian 
Community  of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  and  Paiute-Shoshone  Indians 
of  the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Bureau  of  Land  Management, 
California  State  Office  is  responsibe  for 
notifying  the  Big  Pine  Band  of  Owens 
Valley  Paiute-Shoshone  Indians  of  the 
Big  Pine  Reservation,  California;  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California;  Fort  Independence  Indian 
Community  of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  and  Paiute-Shoshone  Indians 
of  the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California  that  this 
notice  has  been  published. 

Dated:  November  24,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30896  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Klamath  County  Museums,  Klamath 
Falls,  OR 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  Klamath 
County  Museums,  Klamath  Falls,  OR. 
The  human  remains  were  removed  from 
Siskiyou  County,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


79905 


Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  hy  Klamath  County 
Museums’  professional  staff  with  the 
assistance  of  Paleo-osteologist  Dr.  Eric 
P.  Gustafson,  in  consultation  with 
representatives  of  the  Alturas  Indian 
Rancheria,  California;  Burns  Paiute 
Tribe;  Confederated  Tribes  of  the  Coos, 
Lower  Umpqua  and  Siuslaw  Indians  of 
Oregon;  Confederated  Tribes  of  the 
Grand  Ronde  Community  of  Oregon; 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon;  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation,  Oregon;  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon;  Coquille  Tribe  of  Oregon; 
Cow  Creek  Band  of  Umpqua  Indians  of 
Oregon;  Fort  Bidwell  Indian  Community 
of  the  Fort  Bidwell  Reservation  of 
California;  Fort  McDermitt  Paiute  and 
Shoshone  Tribes  of  the  Fort  McDermitt 
Indian  Reservation,  Nevada  and  Oregon; 
Hoopa  Valley  Tribe.  California;  Karuk 
Tribe  of  California;  Klamath  Tribes, 
Oregon;  Lovelock  Paiute  Tribe  of  the 
Lovelock  Indian  Colony,  Nevada; 

Modoc  Tribe  of  Oklahoma;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada;  Pit 
River  Tribe,  California;  Pyramid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada;  Reno-Sparks 
Indian  Colony,  Nevada;  Resighini 
Rancheria,  California;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Winnemucca 
Indian  Colony  of  Nevada;  and  Yurok 
Tribe  of  the  Yurok  Re.servation, 
California. 

In  the  summer  of  1957,  human 
remains  representing  a  minimum  of  one 
individual  were  removed  from  an 
archeological  site  near  Mount  Dome, 
Si.skiyou  County,  CA,  during 
excavations  by  Klamath  County 
Museums  staff.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Klamath  County  Museums’ 
professional  staff  estimated  the  human 
remains  to  be  approximately  500  years 
old  based  on  the  other  materials 
collected  from  the  site.  Archeological 
material  collected,  but  determined  not 
to  be  associated  funerary  objects,  such 
as  obsidian  points,  mortar  and  pestle 
fragments,  obsidian  and  chert  chips, 
projectile  points,  bone  awls,  beads,  and 
stone  knives,  show  a  continuity  in 
culture  to  the  Klamath  or  Modoc  people. 
Furthermore,  the  site  near  the  Mount 
Dome  area  is  located  within  the 
ancestral  lands  of  the  Klamath/Modoc 
people. 

Tne  Klamath  Tribes,  Oregon  and 
Modoc  Tribe  of  Oklahoma  have  a  shared 
ancestry.  Following  the  conclusion  of 


the  Modoc  wars,  the  Modoc  people  were 
relocated  to  Oklahoma.  In  1888,  the 
Modoc  reservation  was  established  in 
Oklahoma.  In  1909,  permission  was 
granted  to  the  Modoc  to  return  to 
Oregon.  Those  who  returned  became 
part  of  the  Klamath  Tribes,  Oregon.  The 
present-day  descendants  of  the  Klamath 
or  Modoc  people  are  members  of  the 
present-day  Klamath  Tribes,  Oregon  and 
Modoc  Tribe  of  Oklahoma. 

Officials  of  the  Klamath  County 
Museums  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Klamath  County 
Museums  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Klamath  Tribes.  Oregon  and 
Modoc  Tribe  of  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Todd  Kepple,  Manager, 
Klamath  County  Museums,  1451  Main 
Street,  Klamath  Falls,  OR  97601, 
telephone  (541)  883-4208,  before 
January  29,  2009.  Repatriation  of  the 
human  remains  to  the  Klamath  Tribes, 
Oregon  and/or  Modoc  Tribe  of 
Oklahoma  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

Klamath  County  Museums  is 
responsible  for  notifying  the  Alturas 
Indian  Rancheria,  California;  Burns 
Paiute  Tribe;  Confederated  Tribes  of  the 
Coos,  Lower  Umpqua  and  Siuslaw 
Indians  of  Oregon;  Confederated  Tribes 
of  the  Grand  Ronde  Community  of 
Oregon;  Confederated  Tribes  of  the 
Siletz  Reservation.  Oregon; 

Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon;  Coquille 
Tribe  of  Oregon;  Cow  Creek  Band  of 
Umpqua  Indians  of  Oregon;  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidwell  Re.servation  of  California;  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
Reservation,  Nevada  and  Oregon;  Hoopa 
Valley  Tribe,  California;  Karuk  Tribe  of 
California;  Klamath  Tribes,  Oregon; 
Lovelock  Paiute  Tribe  of  the  Lovelock 
Indian  Colony,  Nevada;  Modoc  Tribe  of 
Oklahoma;  Paiute-Shoshone  Tribe  of  the 
Fallon  Reservation  and  Colony,  Nevada; 
Pit  River  Tribe,  California;  Pyramid 
Lake  Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada;  Reno-Sparks 
Indian  Colony,  Nevada;  Resighini 
Rancheria,  California;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Winnemucca 


Indian  Colony  of  Nevada;  and  Yurok 
Tribe  of  the  Yurok  Reservation, 
California  that  this  notice  has  been 
published. 

Dated:  November  14,  2008 

Sherry  Hutt. 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30893  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Museum  of  Indian  Arts  &  Culture/ 
Laboratory  of  Anthropology,  Museum 
of  New  Mexico,  Santa  Fe,  NM  and 
Maxweil  Museum  of  Anthropology, 
University  of  New  Mexico, 
Albuquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Mu.seum  of  Indian 
Arts  &  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico, 
Santa  Fe,  NM.  Some  of  the  human 
remains  are  housed  at  the  Maxwell 
Museum  of  Anthropology,  University  of 
New  Mexico,  Albuquerque,  NM,  and 
some  of  the  human  remains  and  all  the 
associated  funerary  objects  are  housed 
at  the  Museum  of  Indian  Arts  &  Culture/ 
Laboratory  of  Anthropology,  Museum  of 
New  Mexico,  Santa  Fe,  NM.  The  human 
remains  were  removed  from  Sandoval 
County,  NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  in  this  notice. 

A  detailed  asse.ssment  of  the  human 
remains  was  made  by  Maxwell  Museum 
of  Anthropology  and  the  New  Mexico 
Office  of  Archaeological  Studies 
professional  staff  in  consultation  with 
representatives  of  the  Pueblo  of  Jemez, 
New  Mexico. 

Between  1928-1932,  human  remains 
representing  a  minimum  of  21 
individuals  were  removed  from  the 
Unshagi  site  (LA  123),  Sandoval  County, 
NM,  during  excavations  by  joint 
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University  of  New  Mexico/School  of 
American  Research  field  schools.  The 
human  remains  have  been  on  loan  to  the 
Maxwell  Museum  of  Anthropology  from 
the  Museum  of  New  Mexico  since  1973 
(MMA#73.138.1  to  3;  #73.138.5  to  19; 
#73.138.21  to  23).  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  Jemez 
black-on-white  bowl. 

In  1931,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  the  Nonishagi  site,  (LA 
541)  Sandoval  County,  NM,  during 
excavations  by  joint  University  of  New 
Mexico/School  of  American  Research 
field  schools.  The  human  remains  have 
been  on  loan  to  the  Maxwell  Museum  of 
Anthropology  from  the  Museum  of  New 
Mexico  since  1975  {ARC#7322, 
MMA#75. 223.1).  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Sometime  during  the  1920s  or  1930s, 
human  remains  were  removed  from  the 
Guisewa  site  (LA  679),  Sandoval 
County,  NM,  during  excavations  by 
either  the  School  of  American  Research 
with  the  Laboratory  of  Anthropology  or 
University  of  New  Mexico  field  schools. 
Human  remains  representing  a 
minimum  of  one  individual  have  been 
on  loan  to  the  Maxwell  Museum  of 
Anthropology  ft-om  the  Museum  of  New 
Mexico  since  1975  (MIAC  #31788/18, 
MMA#75.350.1).  In  addition, 
fragmentary  human  remains 
representing  a  minimum  of  50 
individuals  were  found  in  bags  of  faunal 
remains  stored  at  the  Museum  of  Indian 
Arts  &  Culture.  The  fragmentary  human 
remains  have  been  identified  and 
inventoried,  and  do  not  appear  to  be 
associated  with  the  individual  on  loan 
to  the  Maxwell  Museum  of 
Anthropology.  The  ft-agmentary  remains 
were  originally  inventoried  as  ARC# 

821,  819,  817,  and  26915.  In  2008,  they 
were  removed  firom  these  numbered 
containers  and  all  human  remains  were 
combined  as  ARC  #51993.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1965,  human  remains  were 
removed  ft-om  the  Guisewa  site  (LA 
679),  Sandoval  County,  NM,  during 
excavations  by  Museum  of  New  Mexico 
staff  prior  to  the  installation  of  a  new 
water  line.  Human  remains  representing 
a  minimum  of  four  individuals  have 
been  on  loan  to  the  Maxwell  Museum  of 
Anthropology  ft-om  the  Museum  of  New 
Mexico  since  1975  (MMA#75. 121.1,  2,  5 
&  6).  In  addition,  fragmentary  human 
remains  representing  a  minimum  of  13 
individuals  were  found  in  bags  of  faunal 
remains  stored  at  the  Museum  of  Indian 
Arts  &  Culture.  The  fragmentary  human 
remains  have  been  identified  and 


inventoried,  and  do  not  appear  to  be 
associated  with  the  individuals  on  loan 
to  the  Maxwell  Museum  of 
Anthropology.  The  fragmentary  human 
remains  were  originally  inventoried  as 
ARC# '47  and  88.  In  2008,  they  were 
removed  from  these  numbered 
containers  and  additional  previously 
unreported  containers,  and  all  of  the 
human  remains  were  combined  as  ARC 
#51992.  No  known  individuals  were 
identified.  The  three  associated  funerary 
objects  are  one  large,  crushed  Jemez 
black-on-white  bowl;  one  fragment  of  a 
small  culinary  bowl;  and  one  small, 
crushed  Jemez  black-on-white  bowl. 

In  1977-1978,  fragmentary  human 
remains  representing  a  minimum  of  48 
individuals  were  removed  ft-om  the 
Guisewa  site  (LA  679),  Sandoval 
County,  NM,  during  excavations  by 
Museum  of  New  Mexico  staff  prior  to 
conducting  stabilization  work  on  the 
ruins  of  a  church  and  accompanying 
structures  at  the  site.  These  elements  of 
human  bone  were  found  in  bags  of 
faunal  remains  stored  at  the  Museum  of 
Indian  Arts  &  Culture.  The  human 
remains  were  originally  inventoried  as 
ARC#  26910,  29868,  29866,  26919, 
26928, 26926,  26925,  26870,  26918, 
26950,  and  26952.  In  2008,  they  were 
removed  from  these  numbered 
containers  and  additional  previously 
unreported  containers,  and  all  of  the 
human  remains  were  combined  as  ARC 
#51994.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1983,  fragmentary  human  remains 
representing  a  minimum  of  three 
individuals  were  removed  from  the 
Guisewa  site  (LA  679),  Sandoval 
Gounty,  NM,  during  an  excavation  for 
trenches  around  the  foundation  for  the 
Via  Coeli  Monastery.  This  portion  of  the 
Guisewa  site  is  owned  by  the  Roman 
Catholic  Church,  and  was  occupied  by 
the  religious  order  of  the  Servants  of  the 
Paraclete  during  the  1980s.  In  the  late 
1980s,  the  fragmentary  remains  were 
given  to  the  Museum  of  Indian  Arts  & 
Culture  by  the  Servants  of  the  Paraclete. 
In  2008,  the  human  remains  were  found 
in  the  collection  (ARC#51995).  No 
known  individtials  were  identified.  No 
associated  funerary  objects  are  present. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Jemez  Cave  site  (LA  6164),  Sandoval 
County,  NM,  during  unpermitted 
excavations.  In  1934,  the  human 
remains  were  offered  for  sale  to 
participants  of  a  joint  University  of  New 
Mexico/School  of  American  Research 
field  school,  and  the  field  school  staff 
took  possession.  In  1990,  the  Museum  of 
New  Mexico  loaned  the  human  remains 


to  the  Maxwell  Museum  of 
Anthropology  (MMA#90.5.8).  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  are  one 
small  feather  blanket,  one  thin  deer  skin 
robe,  one  thick  deer  skin  robe,  and  one 
large  feather  blanket. 

Based  on  burial  location,  material 
culture,  and  associated  architecture,  the 
human  remains  have  been  identified  as 
Native  American.  The  Native  American 
human  remains  are  identified  as 
ancestral  Jemez  because  they  came  from 
Puebloan  sites  of  the  upper  Jemez  River 
drainage.  Populations  that  inhabited 
these  sites  are  linked  by  Native  oral 
tradition,  Euro- American  records,  and 
archeological  evidence  to  members  of 
the  present-day  Pueblo  of  Jemez,  New 
Mexico. 

Officials  of  the  Museum  of  New 
Mexico  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (9-10),  the  human 
remains  described  above  represent  the 
physical  remains  of  at  least  142 
individuals  of  Native  American 
ancestry.  Officials  of  the  Museum  of 
New  Mexico  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
eight  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Museum  of  New  Mexico 
have  determined  that  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Pueblo  of  Jemez,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Shelby  Tisdale,  Director, 
Museum  of  Indian  Arts  &  Culture/ 
Laboratory  of  Anthropology,  P.O.  Box 
2087,  Santa  Fe,  NM  87504,  telephone 
(505)  476-1251,  before  January  29,  2009. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Pueblo 
of  Jemez,  New  Mexico  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Museum  of  Indian  Arts  &  Culture 
is  responsible  for  notifying  the  Pueblo  of 
Jemez,  New  Mexico  that  this  notice  has 
been  published. 

Dated:  December  10,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  E8-30892  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  San 
Diego  Museum  of  Man,  San  Diego,  CA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
'remains  in  the  possession  of  the  San 
Diego  Museum  of  Man,  San  Diego,  CA. 
The  human  remains  were  removed  from 
Clark  and  Nye  Counties,  NV. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  San  Diego 
Museum  of  Man  professional  staff  in 
consultation  with  the  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and  * 
Colony,  Nevada,  acting  on  behalf  of  the 
Great  Basin  Inter-Tribal  NAGPRA 
Coalition,  a  non-Federally  recognized 
Indian  group,  which  represents  the 
Battle  Mountain  Shoshone  Tribe 
(Constituent  Band  of  the  Te-Moak  Tribe 
of  Western  Shoshone  Indians  of 
Nevada):  Bridgeport  Paiute  Indian 
Colony  of  California:  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation,  Nevada:  Ely  Shoshone 
Tribe  of  Nevada:  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada:  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colony,  Nevada: 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 
Nevada:  Paiute-Shoshone  Indians  of  the 
Bishop  Community  of  the  Bishop 
Colony,  California:  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and 
Colony,  Nevada:  Reno-Sparks  Indian 
Colony,  Nevada:  Shoshone-Pa»ute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada:  South  Fork  Band  (Constituent 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada): 

Susanville  Indian  Rancheria,  California: 
Te-Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada:  Washoe  Tribe  of 
Nevada  &  California:  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation, 

Nevada:  and  the  Inter-Tribal  Council  of 
Nevada,  a  non-Federally  recognized 
Indian  group.  Direct  consultation  was 


made  with  the  Duckwater  Shoshone 
Tribe  of  the  Duckwater  Reservation, 
Nevada:  Moapa  Band  of  Paiute  Indians 
of  the  Moapa  River  Indian  Reservation, 
Nevada:  and  Paiute-Shoshone  Tribe  of 
the  Fallon  Reservation  and  Colony, 
Nevada. 

Between  1933  and  1936,  human 
remains  representing  a  minimum  of  one 
individual  were  removed  from  Moapa, 
Clark  County,  NV.  On  February  22, 

1968,  the  human  remains  were  donated 
to  the  San  Diego  Museum  of  Man  (1968- 
7-1).  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

The  donor  found  the  human  remains 
while  working  on  the  “Home  Ranch,”  8 
miles  northwest  of  Moapa.  The  skull 
and  mandible  were  discovered  in  a 
crevasse  that  had  apparently  been  used 
as  a  communal  burial  pit,  as  it 
contained  additional  human  remains.  It 
is  thought  by  the  donor  that  these 
human  remains  were  part  of  a  modern 
Paiute  burial  since  the  modern 
inhabitants  of  the  area  were,  and  still 
are,  Paiute. 

Representatives  at  the  San  Diego 
Museum  of  Man  dated  the  human 
remains  to  be  “probably  20th  century.” 
After  colonization  by  the  Mormons  in 
the  19th  century,  available  literature 
supports  evidence  that  the  modern 
Southern  Paiute  people  shifted  from 
cremation  to  burial.  Depositing  a  body 
in  a  rock  cleft  or  shallow  wash  would 
be  considered  a  burial.  The  closest 
modern-day  Southern  Paiute  tribal 
entity  to  inhabit  the  area  nearest  to  the 
discovery  site  in  the  20th  century  is  the 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 
Nevada.  The  museum  finds  the  human 
remains  to  be  reasonably  culturally 
affiliated  to  the  Moapa  Band  of  Paiute 
Indians  of  the  Moapa  River  Indian 
Reservation,  Nevada,  who,  through 
Resolution  No.  M  07-11-32,  agree  to  be 
part  of  the  Great  Basin  Inter-Tribal 
NAGPRA  Coalition,  and  therefore  agree 
to  be  represented  by  the  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada,  who 
are  making  claim  to  the  human  remains. 

At  an  unknown  time,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  an 
unknown  location  near  Belmont,  Nye 
County,  NV.  On  August  14,  1974,  the 
human  remains  were  donated  to  the  San 
Diego  Museum  of  Man  as  a  gift  (1973- 
65-1).  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Little  information  is  known  about  the 
discovery  and  collection  of  this 
individual.  San  Diego  Museum  of  Man 
representatives  have  dated  the  human 


remains  to  “prehistoric”  time  and  from 
an  “aboriginal  southwest”  culture. 
However,  the  “prehistoric”  designation 
remains  vague  since  a  specific  date  or 
date  range  has  not  been  assigned  to  the 
human  remain  since  it  was  removed 
from  its  site  of  origin  before  further 
analysis  of  the  site  could  be  performed. 
The  specific  location  of  the  site  remains 
unknown  to  this  day.  Available 
literature  supports  evidence  that 
aboriginal  occupation  of  the  central 
portion  of  Nevada  took  place  by  the 
ethnographically  represented  Western 
Shoshone  people  for  at  least  the  last 
1,000  years.  This  information  is  not 
fully  supported  by  all  literature  and 
debate  continues  over  the  length  of  an 
unbroken  aboriginal  occupation.  Since  a 
“prehistoric”  designation  remains 
vague,  it  is  unlikely  that  a  specific  tribal 
affiliation  can  be  assigned  to  the  Native 
American  human  remain.  However,  a 
review  of  the  available  literature 
demonstrates  ethnographically, 
linguistically,  and/or  archeologically, 
that  the  present-day  Western  Shoshone 
have  both  historic  and  prehistoric  ties  to 
the  general  geographic  area  near 
Belmont,  NV.  Therefore,  the  museum 
finds  the  human  remains  to  be 
reasonably  culturally  affiliated  to  the 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada,  who 
are  making  this  claim  and  acting  on 
behalf  of  the  Federally-recognized  tribes 
that  comprise  the  Western  Shoshone, 
which  are  also  members  of  the  Great 
Basin  Inter-Tribal  NAGPRA  Coalition. 

Officials  of  the  San  Diego  Museum  of 
Man  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (9-10),  the  human 
remains  described  above  represent  the 
physical  remains  of  two  individuals  of 
Native  American  ancestry.  Officials  of 
the  San  Diego  Museum  of  Man  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada,  acting 
on  behalf  of  the  Great  Basin  Inter-Tribal 
NAGPRA  Coalition,  a  non-Federally 
recognized  Indian  group,  which 
represents  the  Battle  Mountain  Band 
(Constituent  Band  of  the  Te-Moak  Tribe 
of  Western  Shoshone  Indians  of 
Nevada):  Bridgeport  Paiute  Indian 
Colony  of  California:  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation,  Nevada:  Ely  Shoshone 
Tribe  of  Nevada:  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada:  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colony,  Nevada: 
Moapa  Band  of  Paiute  Indians  of  the 
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Moapa  River  Indian  Reservation, 

Nevada:  Paiute-Shoshone  Indians  of  the 
Bishop  Community  of  the  Bishop 
Colony,  California:  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and 
Colony,  Nevada:  Reno-Sparks  Indian 
Colony,  Nevada:  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada:  South  Fork  Band  (Constituent 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada): 

Susanville  Indian  Rancheria,  California: 
Te-Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada:  Washoe  Tribe  of 
Nevada  &  California:  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation, 

Nevada:  and  the  Inter-Tribal  Council  of 
Nevada,  a  non-Federally  recognized 
Indian  group. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Philip  Hoog,  the  San 
Diego  Museum  of  Man,  1350  El  Prado, 
Balboa  Park,  San  Diego,  CA  92101, 
telephone  (619)  239-2001,  before 
January  29,  2009.  Repatriation  of  the 
human  remains  to  the  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and 
Colony,  Nevada,  acting  on  behalf  of  the 
Great  Basin  Inter-Tribal  NAGPRA 
Coalition,  a  non-Federally  recognized 
Indian  group,  which  represents  the 
Battle  Mountain  Band:  Bridgeport 
Paiute  Indian  Colony  of  California: 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada:  Ely 
Shoshone  Tribe  of  Nevada:  Las  Vegas 
Tribe  of  Paiute  Indians  of  the  Las  Vegas 
Indian  Colony,  Nevada:  Lovelock  Paiute 
Tribe  of  the  Lovelock  Indian  Colony, 
Nevada:  Moapa  Band  of  Paiute  Indians 
of  the  Moapa  River  Indian  Reservation, 
Nevada:  Paiute-Shoshone  Indians  of  the 
Bishop  Community  of  the  Bishop 
Colony,  California:  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and 
Colony,  Nevada:  Reno-Sparks  Indian 
Colony,  Nevada:  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada:  South  Fork  Band:  Susanville 
Indian  Rancheria,  California:  Te-Moak 
Tribe  of  Western  Shoshone  Indians  of 
Nevada:  Washoe  Tribe  of  Nevada  & 
California:  Yomba  Shoshone  Tribe  of 
the  Yomba  Reservation,  Nevada;  and  the 
Inter-Tribal  Council  of  Nevada,  a  non- 
Federally  recognized  Indian  group,  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  San  Diego  Museum  of  Man  is 
responsible  for  notifying  the  Battle 
Mountain  Band;  Bridgeport  Paiute 
Indian  Colony  of  California;  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation,  Nevada;  Ely  Shoshone 
Tribe  of  Nevada;  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada:  Lovelock  Paiute  Tribe 


of  the  Lovelock  Indian  Colony,  Nevada; 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 

Nevada;  Paiute-Shoshoiie  Indians,  of  the 
Bishop  Community  of  the  Bishop 
Colony,  California;  Paiute-Shoshone 
Tribe  of  the  Fallon  Reservation  and 
Colony,  Nevada;  Reno-Sparks  Indian 
Colony,  Nevada;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada;  South  Fork  Band;  Susanville 
Indian  Rancheria,  California;  Te-Moak 
Tribe  of  Western  Shoshone  Indians  of 
Nevada;  Washoe  Tribe  of  Nevada  & 
California;  Yomba  Shoshone  Tribe  of 
the  Yomba  Reservation,  Nevada;  and  the 
Great  Basin  Inter-Tribal  NAGPRA 
Coalition,  a  non-Federally  recognized 
Indian  group;  and  the  Inter-Tribal 
Council  of  Nevada,  a  non-Federally 
recognized  Indian  group,  that  this  notice 
has  been  published. 

Dated:  December  8,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30895  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  Oregon,  Oregon  State 
Museum  of  Anthropoiogy,  Eugene,  OR 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  Oregon,  Oregon  State 
Museum  of  Anthropology,  Eugene,  OR. 
The  human  remains  were  removed  from 
an  unknown  site  in  eastern  Oregon. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Burns  Paiute 
Tribe;  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 


Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington;  Klamath 
Tribes,  Oregon;  and  Nez  Perce  Tribe  of 
Idaho.. 

In  1952,  human  remains  representing 
a  minimum  of  one  individual  were 
donated  to  the  Oregon  State  Museum  of 
Anthropology  by  the  Crime  Detection 
Laboratory,  Oregon  Medical  School, 
Portland,  OR.  Museum  records  identify 
the  human  remains  as  an  “Indian  male 
from  E.  Oregon.”  No  further  information 
is  available.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

The  human  remains  were  determined 
to  be  Native  American  based  on  skeletal 
morphology.  Based  on  museum  records 
of  the  provenience,  the  human  remains 
are  most  likely  culturally  affiliated  with 
tribes  whose  aboriginal  lands  lie  in  the 
area  of  eastern  Oregon.  Tribes  that  have 
aboriginal  lands  in  eastern  Oregon  are 
represented  by  the  present-day  Burns 
Paiute  Tribe:  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington:  Klamath 
Tribes,  Oregon;  and  Nez  Perce  Tribe  of 
Idaho. 

Officials  of  the  Oregon  State  Museum 
of  Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Oregon  State  Museum 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Burns  Paiute  Tribe; 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington:  Klamath 
Tribes,  Oregon;  and/or  Nez  Perce  Tribe 
of  Idaho. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Pamela  Endzweig 
Oregon  State  Museum  of  Anthropology, 
1224  University  of  Oregon,  Eugene,  OR 
97403-1224,  telephone  (541)  346-5115, 
before  January  29,  2009.  Repatriation  of 
the  human  remains  to  the  Burns  Paiute 
Tribe:  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm  - 
Springs  Reservation  of  Oregon; 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington;  Klamath 
Tribes,  Oregon;  and/or  Nez  Perce  Tribe 
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of  Idaho  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Oregon  State  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Burns  Paiute  Tribe; 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington;  Klamath 
Tribes,  Oregon;  and  Nez  Perce  Tribe  of 
Idaho  that  this  notice  has  been 
published. 

Dated:  November  18,  2008 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  E8-30886  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion; 
University  of  Oregon,  Oregon  State 
Museum  of  Anthropology,  Eugene,  OR 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  Oregon,  Oregon  State 
Museum  of  Anthropology,  Eugene,  OR. 
The  human  remains  were  removed  from 
Grant  County,  OR. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
in  this  notice  are  the  sole  responsibility . 
of  the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Burns  Paiute 
Tribe;  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
and  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
“Aldrich  Mtns  south  Dayville,”  Grant 
County,  OR,  by  an  unknown  person. 

The  human  remains  were  donated  to  the 
museum  by  a  private  donor.  No  known 


individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  Aldrich  Mountains  border  the 
upper  John  Day  River  Valley.  Historical 
documents,  ethnographic  sources,  and 
oral  history  indicate  that  the  Umatilla 
and  Northern  Paiute  people  have 
occupied  the  upper  John  Day  River 
Valley  since  precontact  times.  Based  on 
skeletal  evidence  of  heavy  dental  wear, 
the  human  remains  were  determined  to 
be  Native  American.  The  human 
remains  were  recovered  from  the 
aboriginal  lands  of  the  Umatilla  or 
Northern  Paiute.  Descendants  of  the 
Umatilla  are  members  of  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon; 
descendants  of  the  Northern  Paiute  who 
used  this  area  are  members  of  the  Burns 
Paiute  Tribe  and  Confederated  Tribes  of 
the  Warm  Springs  Reservation  of 
Oregon. 

Officials  of  the  Oregon  State  Museum 
of  Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Oregon  State  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Bums  Paiute  Tribe; 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon;  and/or 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Pamela  Endzweig, 
Oregon  State  Museum  of  Anthropology, 
1224  University  of  Oregon,  Eugene,  OR 
97403-1224,  telephone  (541)  346-5120, 
before  January  29,  2009.  Repatriation  of 
the  human  remains  to  the  Burns  Paiute 
Tribe;  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
and/or  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Oregon  State  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Burns  Paiute  Tribe; 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon;  and 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  that  this 
notice  has  been  published. 

Dated:  November  20,  2008 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  E8-30889  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4312-50-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-608; 

Investigation  No.  337-TA-612] 

In  the  Matter  of  Certain  Nitrile  Gloves 
and  in  the  Matter  of  Certain  Nitrile 
Rubber  Gloves;  Notice  of  Commission 
Determination  of  No  Violation  of 
Section  337;  Termination  of  the 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  that  there 
is  no  violation  of  19  U.S.C.  1337  by 
respondents  in  the  above-referenced 
investigation.  The  investigation  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Walters,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  .SW., 
Washington,  DC  20436,  telephone  (202) 
708-5468.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.  usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  Inv.  No.  337- 
TA-608  on  July  6,  2007,  based  on  a 
complaint  filed  by  Tillotson  Corporation 
d.b.a.  Best  Manufacturing  Company 
(“Tillotson”).  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  nitrile  gloves  by  reason  of 
infringement  of  various  claims  of  United 
States  Patent  No.  Re.  35,616  (“the  ‘616 
patent”).  The  complaint  named  over 
thirty  respondents.  The  Commission 
instituted  a  second  investigation,  Inv. 
No.  337-TA-612,  on  August  22,  2007, 
based  on  a  complaint  filed  by  Tillotson. 
That  complaint  also  alleged  violations 
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of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  nitrile  gloves  by  reason  of 
infringement  of  various  claims  of  the 
‘616  patent  and  named  seven 
respondents.  On  September  19,  2007, 
the  ALJ  consolidated  Inv.  No.  337-TA- 
608  with  Inv.  No.  337-TA-612. 

On  August  25,  2008,  the  ALJ  issued  a 
final  ID  and  recommended 
determination  on  remedy  and  bonding 
in  the  above-referenced  consolidated 
investigation,  finding  that  the  active 
respondents  did  not  violate  section  337. 
Specifically,  he  found  that  while  the 
majority  of  accused  gloves  infringe 
claims  17,  18,  and  19  of  the  ‘616  patent, 
the  asserted  claims  are  invalid.  He 
concluded  that  when  the  patentees 
amended  the  claims  through  a  reissue 
application  filed  more  than  two  years 
after  the  grant  of  the  original  patent, 
they  improperly  enlarged  the  scope  of 
the  claims,  rendering  them  invalid.  The 
ALJ  further  concluded  that  the  claims 
are  invalid  because  the  patentees  filed  a 
defective  reissue  declaration  when 
applying  for  the  reissue  patent.  He 
rejected  other  arguments  of  invalidity 
and  unenforceability.  Accordingly,  the 
ALJ  concluded  that  respondents  had  not 
violated  section  337. 

On  September  8,  2008,  complainant 
Tillotson  filed  a  petition  for  review,  as 
did  several  respondents.  On  September 

16,  2008,  respondents  filed  a  response 
to  complainant’s  petition  and 
complainant  filed  a  response  to 
respondents’  petition. 

On  October  24,  2008,  the  Commission 
determined  to  review  a  portion  of  the 
ALJ’s  ID  and  requested  briefing  from  the 
parties  on  the  issues  under  review  and 
on  remedy,  the  public  interest,  and 
bonding.  On  November  10,  2008, 
complainant  Tillotson,  certain 
respondents,  and  the  Commission 
investigative  attorney  (“IA”J  each  filed 
responses  to  the  Commission’s  request 
for  written  submissions.  On  November 

17,  2008,  complainant,  certain 
respondents,  and  theTA  filed  reply 
submissions. 

Having  examined  the  record  of  this 
investigation,  including  the  ALJ’s  ID 
and  the  submissions  of  the  parties,  the 
Commission  has  determined  to  affirm 
the  ALJ’s  determination  that  the 
respondents  did  not  violate  section  337 
because  the  asserted  claims  are  invalid 
under  35  U.S.C.  251  and  37  CFR 
1.175(aJ  (1996J,  but  will  clarify  a  portion 
of  his  claim  construction  in  a  separate 
opinion. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 


amended  (19  U.S.C.  1337),  and  in 
section  210.45  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.45). 

By  order  of  the  Commission. 

Issued;  December  22,  2008. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E8-30930  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  22,  2008,  a  proposed  consent 
decree  in  United  States  v.  Ashland  Inc., 
et  ah.  Civil  Action  No.  6:08-cv-01401- 
MLB-KMH,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Kansas. 

The  Complaint  is  a  civil  action  on 
behalf  of  the  Environmental  Protection 
Agency  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended,  42  U.S.C.  9601,  et 
seq.  (“CERCLA”),  for  reimbursement  of 
response  costs  incurred  by  the  United 
States  in  response  to  the  release  or 
threat  of  release  of  hazardous  substances 
into  the  environment  from  the  Chemical 
Commodities  Inc.  Superfund  Site  in 
Olathe,  Kansas  (“Site”).  The  United 
States  alleges  that  the  Defendants  are 
liable  under  Section  107  of  CERCLA,  42 

U. S.C.  9607(a).  The  Consent  Decree 
provides  for  the  implementation  of  the 
remedial  action  chosen  by  EPA  for  the 
Site  by  two  Defendants,  the  Boeing 
Company  and  CertainTeed  Corp.  Seven 
Defendants  will  contribute  towards  the 
costs  of  performing  the  remedial  action 
or  provide  access  to  the  Site.  The  United 
States,  on  behalf  of  the  Defense  Logistics 
Agency,  will  pay  48%  of  the  costs  in 
excess  of  the  payments  by  the  seven 
defendants.  EPA  estimates  that  the 
remedial  action  will  cost  approximately 
$9.8  million. 

For  thirty  (30)  days  after  this 
publication,  the  Department  of  Justice 
will  receive  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  and  either  e-mailed 
to  pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  either  case,  the 
comments  should  refer  to  United  States 

V.  Ashland  Inc.,  et  al.  Civil  Action  No. 


08-CV-01401-MLB-KMH,  D.J.  Ref.  Nos. 
90-11-3-1686  &  1686/1. 

During  the  comment  period,  the 
Consent  Decree  may  be  examined  on  the 
following  Department  of  Justice  Web 
site:  http://www.usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Consent  Decree  may  also  be  examined  at 
the  Office  of  the  United  States  Attorney, 
District  of  Kansas,  Suite  1200,  301  N. 
Main  Street,  Wichita,  Kansas  67202, 
(316) 269-6481. 

A  copy  of  the  Consent  Decree  may 
also  be  obtained  by  mail  fi’om  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611,  or  by  faxing  or  e- 
mailing  a  request  to  "ronia  Fleetwood 
[tonia.fleetwood@usdoj.gov],  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  When 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $48  (25  cents  per  page 
reproduction  cost)  payable  to  the  United 
States  Treasury  or,  if  by  e-mail  or  fax, 
forward  a  check  in  that  amount  to  the 
Consent  Decree  Library. 

Robert  E.  Maher,  Jr., 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources. 

[FR  Doc.  E8-30982  Filed  12-29-08;  8:45  am] 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Office  for  Victims  of  Crime 

[0MB  Number  1121-0170] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection;  Victim 
of  Crime  Act,  Crime  Victim  Assistance 
Grant  Program,  Subgrant  Award  Report. 

Department  of  Justice  (DOJ),  Office  of 
Justice  Programs  (OJP),  Office  for 
Victims  of  Crime  (OVC)  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Managernent  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
“sixty  days”  until  March  2,  2009.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 
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If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions'  or  additional  information, 
please  contact  DeLano  Foster  (202)  616- 
3612,  Office  for  Victims  of  Crime,  Office 
of  Justice  Programs,  U.S.  Department  of 
Justice,  810  7th  Street,  NW., 

Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize-the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
.  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  Information  Collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Victims  of  Crime  Act,  Victim  Assistance 
Grant  Program,  Subgrant  Award  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  number:  1121-0142. 
Office  for  Victims  of  Crime,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  government. 
Other:  None.  The  VOCA,  Crime  Victim 
Assistance  Grant  Program,  Subgrant 
Award  Report  is  a  required  submission 
by  state  grantees,  within  90  days  of  their 
awarding  a  subgrant  for  the  provision  of 
crime  victim  services.  VOCA  and  the 
Program  Guidelines  require  each  state 
victim  assistance  office  to  report  to  OVC 
on  the  impact  of  the  Federal  funds,  to 
certify  compliance  with  the  eligibility 
requirements  of  VOCA,  and  to  provide 


a  summary  of  proposed  activities.  This 
information  will  be  aggregated  and  serve 
as  supporting  documentation  for  the 
Director’s  biennial  report  to  the 
President  and  to  the  Congress  on  the 
effectiveness  of  the  activities  supported 
by  these  grants. 

This  request  is  for  an  extension  of  a 
currently  approved  reporting 
instrument,  with  no  revisions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  number  of  VOCA- 
funded  victim  assistance  programs 
varies  widely  from  State  to  State.  A 
review  of  information  currently 
available  to  this  Office  on  the  number  of 
active  victim  assistance  programs  in  15 
states  selected  for  variance  in  size  and 
population  revealed  that  a  State  would 
be  responsible  tor  entering  subgrant  data, 
for  as  many  as  436  programs  (California) 
to  as  few  as  12  programs  (District  of 
Columbia). 

The  estimated  time  to  enter  a  record 
via  the  Grants  Management  System  is 
three  minutes  (.05  hour).  Therefore,  the 
estimated  clerical  time  can  range  from 
36  minutes  to  22  hours,  based  on  the 
number  of  records  that  are  entered.  It 
would  take  295  hours  to  enter  5,900 
responses  electronically  [5,900  x  .05 
hour]. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  current  estimated 
burden  is  295  (5,900  responses  x  .05 
hour  per  response  =  295  hours).  There 
is  no  increase  in  the  annual 
recordkeeping  and  reporting  burden. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Clearance  Officer, 
United  States  Department  of  Justice, 
Justice  Management  Division,  Policy 
and  Planning  Staff,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  December  22,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA,  United 
States  Department  of  Justice. 

(FR  Doc.  E8-30894  Filed  12-29-08;  8:45  am) 
BILLING  CODE  44ia-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-64,010;  TA-W-64,010A;  TA-W- 
64,01  OB;  TA-W-64,010C;  TA-W-64,010D] 

Blue  Water  Automotive  Systems, 
Incorporated,  Including  On-Site  Leased 
Workers  From  Sentech  Services,  Inc., 
Marysville,  Ml;  Blue  Water  Automotive 
Systems,  Incorporated,  315  S.  Whiting 
Street,  Including  On-Site  Leased 
Workers  From  Sentech  Services,  Inc. 
and  Qualified  Staffing  Services,  St. 
Clair,  Ml;  Blue  Water  Automotive 
Systems,  Incorporated,  2015  S.  Range 
Road,  Including  On-Site  Leased 
Workers  From  Sentech  Services,  Inc. 
and  Qualified  Staffing  Services,  St. 
Clair,  Ml;  Blue  Water  Automotive 
Systems,  Incorporated,  Including  On- 
Site  Leased  Workers  From  Sentech 
Services,  Inc.  and  Qualified  Staffing 
Services,  Port  Huron,  Ml;  Blue  Water 
Automotive  Systems,  Incorporated, 
2000  Christian  B.  Haas  Drive,  Including 
On-Site  Leased  Workers  From  Sentech 
Services,  Inc.  and  Qualified  Staffing 
Services,  St.  Clair,  Mi;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  November  10,  2008, 
applicable  to  workers  of  Blue  Water 
Automotive  Systems,  Incorporated, 
Marysville,  Michigan,  315  S.  Whiting 
Street,  St.  Clair,  Michigan,  2015  S. 

Range  Road,  St.  Clair,  Michigan,  Port 
Huron,  Michigan  and  2000  Christian  B. 
Haas  Drive,  St.  Clair,  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  December  1,  2008  (73  FR 
72847). 

At  tbe  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  plastic  interior  automotive  parts. 

New  information  shows  that  workers 
leased  from  Sentech  Services,  Inc.  were 
employed  on-site  at  the  Marysville, 
Michigan,  the  above  three  St.  Clair, 
Michigan  locations  and  the  Port  Huron, 
Michigan  locations  of  Blue  Water 
Automotive  Systems,  Incorporated. 
Workers  leased  from  Qualified  Staffing 
Services  were  employed  on-site  at  the 
above  three  St.  Clair,  Michigan  locations 
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and  Port  Huron,  Michigan  locations  of 
the  subject  firm.  The  Department  has 
determined  that  these  workers  were 
sufficiently  under  the  control  of  Blue 
Water  Automotive  Systems, 

Incorporated  to  be  considered  leased 
workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Sentech  Services,  Inc.  and 
Qualified  Staffing  Services  working  on¬ 
site  at  the  above  mentioned  locations  of 
the  subject  firm. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
employed  at  Blue  Water  Automotive 
Systems,  Incorporated,  at  the  above 
mentioned  locations  who  were 
adversely  affected  by  a  shift  in 
production  of  plastic  interior 
automotive  parts  to  Mexico  and  Canada. 

The  amended  notice  applicable  to 
TA-W-64,010,  TA-W-64,010A,  TA-W- 
64,010B,  TA-W-64,010C  and  TA-W- 
64,010D  are  hereby  issued  as  follows: 

“All  workers  of  Blue  Water  Automotive 
Systems,  Incorporated,  including  on-site 
leased  workers  from  Sentech  Services,  Inc., 
Marysville,  Michigan  (TA-W-64,010),  Blue 
Water  Automotive  Systems,  Incorporated, 

315  S.  Whiting  Street,  including  on-site 
leased  workers  from  Sentech  Services,  Inc., 
and  Qualified  Staffing  Services,  St.  Clair, 
Michigan  (TA-W-64,010 A),  Blue  Water 
Automotive  Systems,  Incorporated,  2015  S. 
Range  Road,  including  on-site  leased  workers 
from  Sentech  Services,  Inc.,  and  Qualified 
Staffing  Services,  St.  Clair,  Michigan  (TA-W- 
64,010B),  Blue  Water  Automotive  Systems, 
Incorporated,  including  on-site  leased 
workers  from  Sentech  Services,  Inc.,  and 
Qualified  Staffing  Services,  Port  Huron, 
Michigan  (TA-W-64,010C),  and  Blue  Water 
Automotive  Systems,  Incorporated,  2000 
Christian  B.  Haas  Drive,  including  on-site 
leased  workers  from  Sentech  Services,  Inc., 
and  Qualified  Staffing  Services,  St.  Clair, 
Michigan,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  8,  2007,  through  November  10, 
2010,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974,  and  are  also  eligible  to  apply  for 
alternative  trade  adjustment  assistance  under 
Section  246  of  the  Trade  Act  of  1974.” 

Signed  at  Washington,  DC  this  17th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30916  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-64,014] 

Delphi  Corporation,  Powertrain 
Division,  Customer  Technical  Center 
Michigan,  Including  On-Site  Leased 
Workers  from  Bartech  And  Securitas 
Security,  Auburn  Hills,  Ml;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  November  17,  2008, 
applicable  to  workers  of  Delphi 
Corporation,  Powertrain  Division, 
Customer  Technical  Center  Michigan, 
Auburn  Hills,  Michigan.  The  notice  was 
published  in  the  Federal  Register  on 
December  10,  2008  (73  FR  75134). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  perform  engineering  design 
services  for  product  development  of 
automotive  components  for  engine  and 
powertrain  applications. 

New  information  shows  that  workers 
leased  from  Bartech  and  Securitas 
Security  were  employed  on-site  at  the 
Auburn  Hills,  Michigan  location  of 
Delphi  Corporation,  Powertrain 
Division,  Customer  Technical  Center 
Michigan.  The  Department  has 
determined  that  these  workers  were 
sufficiently  under  the  control  of  Delphi 
Corporation  to  be  considered  leased 
workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Bartech  and  Securitas  Security 
working  on-site  at  the  Auburn  Hills, 
Michigan  location  of  the  subject  firm. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
employed  at  Delphi  Corporation, 
Powertrain  Division,  Customer 
Technical  Center  Michigan,  Auburn 
Hills,  Michigan  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-64,014  is  hereby  issued  as 
follows: 

All  workers  of  Delphi  Corporation, 
Powertrain  Division,  Customer  Technical 
Center  MichiganT  including  on-site  leased 
workers  from  Bartech  and  Securitas  Security, 


Auburn  Hills,  Michigan,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  September  9,  2007,  through  November 
17,  2010,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974,  and  are  also  eligible  to  apply  for 
alternative  trade  adjustment  assistance  under 
Section  246  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  17th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30917  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-61,409] 

Deiphi  Corporation,  Powertrain 
Operations,  Including  On-Site  Leased 
Workers  from  Trison  Business 
Soiutions,  Inc.,  Bartech,  Kelly 
Services,  Inc.,  Aerotek,  And  EGW 
Personnel  Staffing,  Rochester,  New 
York;  Amended  Certification 
Regarding  Eiigibiiity  to  Appiy  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  June  8,  2007,  applicable 
to  workers  of  Delphi  Corporation, 
Powertrain  Operations,  Rochester,  New 
York.  The  notice  was  published  in  the 
Federal  Register  on  June  22,  2007  (72 
FR  34482).  The  certification  was 
amended  on  September  19,  2008  to 
include  on-site  leased  workers  from 
Trison  Business  Solutions,  Inc.  and 
Bartech.  The  notice  was  published  in 
the  Federal  Register  on  September  24, 
2008  (73  FR  55138). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  fuel  systems  and  emission 
components:  specifically  cruise  control 
housings,  integrated  air  fuel  modules, 
canisters,  linear  exhaust  gas  recyclers 
throttle  bodies  and  pressure  regulators. 

New  information  shows  that  workers 
leased  from  Kelly  Services,  Inc.,  Aerotek 
and  EGW  Personnel  Staffing  were 
employed  on-site  at  the  Rochester,  New 
York  location  of  Delphi  Corporation, 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


79913 


Powertrain  Operations.  The  Department 
has  determined  that  these  workers  were 
sufficiently  under  the  control  of  the 
subject  firm  to  be  considered  leased 
workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
from  Kelly  Services,  Inc.,  Aerotek,  and 
EGW  Personnel  Staffing  working  on-site 
at  the  Powertrain  Operation,  Rochester, 
New  York  location  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-61,409  is  hereby  issued  as 
follows: 

“All  workers  of  Delphi  Corporation, 
Powertrain  Operations,  including  on-site 
leased  workers  from  Trison  Business 
Solutions,  Inc.,  Bartech,  Kelly  Services,  Inc., 
Aerotek,  and  EGW  Personnel  Staffing, 
Rochester,  New  York,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  24,  2006,  through  June  8,  2009,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974, 
and  are  also  eligible  to  apply  for  alternative 
trade  adjustment  assistance  under  Section 
246  of  the  Trade  Act  of  1974.” 

Signed  at  Washington,  DC,  this  17th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30915  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-64,106] 

Wabash  Magnetics,  Including  On-Site 
Leased  Workers  From  Ameristaff, 
South  Boston,  VA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
•Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  November  5,  2008, 
applicable  to  workers  of  Wabash 
Magnetics,  South  Boston,  Virginia.  The 
notice  was  published  in  the  Federal 
Register  on  November  25,  2008  (73  FR 
66676). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in  the 
production  of  electromagnetic  coils. 


New  information  shows  that  workers 
leased  from  Ameristaff  were  employed 
on-site  at  the  South  Boston,  Virginia 
location  of  Wabash  Magnetics.  The 
Department  has  determined  that  these 
workers  were  sufficiently  under  the 
control  of  Wabash  Magnetics  to  be 
considered  leased  workers. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Ameristaff  working  on-site  at  the 
South  Boston,  Virginia  location  of  the 
subject  firm. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
employed  at  Wabash  Magnetics,  South 
Boston,  Virginia  who  were  adversely 
affected  by  increased  imports  of 
electromagnetic  coils. 

The  amended  notice  applicable  to 
TA-W-64,106  is  hereby  issued  as 
follows: 

All  workers  of  Wabash  Magnetics, 
including  on-site  leased  workers  from 
Ameristaff,  South  Boston,  Virginia,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  23,  2007, 
through  November  5,  2010,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974,  and  are 
also  eligible  to  apply  for  alternative  trade 
adjustment  assistance  under  Section  246  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  16th  day  of 
December  2008. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30918  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273)  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  number  and  alternative 
trade  adjustment  a.ssistance  (ATAA)  by 
(TA-W)  number  issued  during  the 
period  of  December  8  through  December 
12,  2008. 

In  order  for  an  affirmative 
determination  to  be  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 


eligibility  requirements  of  section  222(a) 
of  the  Act  must  be  met. 

I.  Section  (a)(2)(A),  all  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely:  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B),  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  There  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  a  foreign  country  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act:  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  for 
secondarily  affected  workers  of  a  firm 
and  a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  section  222(b) 
of  the  Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers’  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated: 

(2)  The  workers’  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
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a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  Either — 

(A)  The  workers’  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers’  firm;  or 

(B)  A  loss  of  business  by  the  workers’ 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers’  separation 
or  threat  of  separation. 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issue  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
must  be  met. 

1.  Whether  a  significant  number  of 
workers  in  the  workers’  firm  are  50 
years  of  age  or  older. 

2.  Whether  the  workers  in  the 
workers’  firm  possess  skills  that  are  not 
easily  transferable. 

3.  The  competitive  conditions  within 
the  workers’  industry  (i.e.,  conditions 
within  the  industry  are  adverse). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(a)(2)(A)  (increased  imports)  of  the 
Trade  Act  have  been  met. 

None. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(a)(2)(B)  (shift  in  production)  of  the 
Trade  Act  have  been  met. 

None. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(b)  (supplier  to  a  firm  whose  workers 
are  certified  eligible  to  apply  for  TAA) 
of  the  Trade  Act  have  been  met. 

None. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(b)  (downstream  producer  for  a  firm 
whose  workers  are  certified  eligible  to 
apply  for  TAA  based  on  increased 
imports  from  or  a  shift  in  production  to 


Mexico  or  Canada)  of  the  Trade  Act 
have  been  met. 

None. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(a)(2)(A)  (increased  imports)  and 
section  246(a)(3)(A)(ii)  of  the  Trade  Act 
have  been  met. 

TA-W-64,245;  Securitas  Security 
Services  USA,  Inc.,  Global 
Automotive  Services  Division, 
Dayton,  OH:  October  15,  2007. 
TA-W-64,361;  Hilex  Poly  Co.,  LLC, 
Mount  Olive,  NC:  November  5, 

2007. 

TA-W-64,429;  National  Starch  and 

Chemical  Company,  Humboldt  Ind., 
Hazleton,  PA:  July  22,  2008. 
TA-W~64,433;  Riverside  Furniture 
Corporation,  Fort  Smith,  AR: 
November  13,  2008. 

TA-W-64,481;  Covalence  Specialty 
Materials,  LLC,  Rerry  Plastics,  Work 
Force,  LLC,  Albertville,  AL: 
November  19,  2007. 

TA-W-64,555;  Blair  Mills,  LLC,  Action 
Staffing,  Employment  Staffing, 
Relton,  SC:  November  1 1,  2007. 
TA-W-64,581;  Renfro  Corporation, 
American  Service,  Whitmire,  SC: 
December  1,  2007. 

TA-W-64,123;  General  Chemical  LLC, 
Formerly  Known  as  Reheis,  Inc., 
Rerkeley  Heights,  NJ:  September  24, 
2007.- 

TA-W-64,254;  ITW  CIP,  Connecticut 
Div.,  Waterbury,  CT:  October  20, 
2007. 

TA-W-64,275;  Reynolds  Foil,  Inc., 
Richmond  Foil  Facility,  Reynolds 
Consumer  Products,  Richmond,  VA: 
October  21,  2007. 

TA-W-64,332;  Rarnes  Aerospace, 
Windsor  Division,  Windsor,  CT: 
October  31,  2007. 

TA-W-64,335;  Indiana  Handle  Co.,  Inc., 
Paoli,  IN:  October  29,  2007. 
TA-W-64,352;  Maury  City  Plastics,  Inc, 
Maury  City,  TN:  October  16,  2007. 
TA-W-64,370;  Wausau  Paper  Specialty 
Products,  LLC,  Wausau  Paper  Corp, 
Paper  Machine  10,  Jay,  ME: 
November  4,  2007. 

TA-W-64,445;  Stella  Starr,  South  San 
Francisco,  CA:  November  13,  2007. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(a)(2)(B)  (shift  in  production)  and 


section  246(a)(3)(A)(ii)  of  the  Trade  Act 

have  been  met. 

TA-W-64,112;  Dixiewire,  Division  of 
Alcoa  Electronical  &•  Electronics 
Solutions,  Nashville,  TN: 

September  24,  2007. 

TA-W-64,203;  Gates  Corporation, 

Siloam  Springs,  AR:  October  9, 

2007. 

TA-W-64,285;  ITT  Corporation,  Flow 
Control  Div.,  Volt  Temp,  Innovative 
Staffing,  Santa  Ana,  CA:  October 
24,  2007. 

TA-W-64,312;  Acme-McCrary  Corp, 
Asheboro,  NC:  October  29,  2007. 

TA-W-64,417;  Wee  Ones,  Inc., 

Production  Department,  St.  Peters, 
MO:  November  5,  2007. 

TA-W-64,432;  Shurflo,  LLC,  Cypress, 
CA:  November  3,  2007. 

TA-W-64,443;  Atlantic  Durant 

Technology,  Inc.,  Atlantic  Tool, 
Manpower,  Inc.,  Harlingen,  TX: 
November  1 4,  2007. 

TA-W-64,489;  Wyeth  Pharmaceuticals, 
Wyeth,  Rouses  Point,  NY:  November 
19, 2007.  . 

TA-W-64,491;  Carbone  Kirkwood,  LLC, 
Farmville,  VA:  September  28,  2008. 

TA-W-64,514;  El  Paso  Chile  Company 
Desert  Pepper  Trading,  Southwest 
Staffing,  El  Paso,  TX:  November  21, 
2007. 

TA-W-64,51 7;  DeRoyal  Industries,  LMR 
Division,  San  Luis  Obispo,  CA: 
November  13,  2007. 

TA-W-64,556;  Woodhead  LP, 

Automation  &-  Electrical  Products  A 
Division  ofMoIex,  El  Paso,  TX: 
November  26,  2007. 

TA-W-64,557;  Ontario  Die  Company  of 
America,  Port  Huron,  MI:  November 
24,  2007. 

TA-W-64,575;  Steelcase,  Inc.,  Global 
Headquarters,  Grand  Rapids,  MI: 
November  20,  2007. 

TA-W-64, 582;  Gates  Mectrol,  Gates 
Corp.,  Salem,  NH:  November  25, 
2007. 

TA-W-64,608;  Eljer  Inc.,  Ford  City,  PA: 
January  20,  2009. 

TA-W-64,348;  Tetra  Pak  Gable  Top 
Systems,  Inc.,  Minneapolis,  MN: 
October  31,  2007. 

TA-W-64,367;  Suntec  Industries,  Inc., 
Glasgow,  KY:  December  6,  2008. 

TA-W-64, 391 ;  Harris  Stratex  Networks 
Corp.,  Production  Div.,  Manpower, 
Green  Resources,  Volt,  San 
Antonio,  TX:  November  6,  2007. 

TA-W-64, 401;  Qimonda  200nm 

Facility,  Sandston,  VA:  November 
11,  2007. 

TA-W-64,457;  Xerox  Corporation, 
Oklahoma  Citv,  OK:  November  1 7, 
2007. 

TA-W-64, 472;  Hyosung  USA,  Inc., 
Decatur,  AL:  November  18,  2007. 
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TA-W-64,484;  The  Lang  Companies, 
Miller  O’Connell  Printing, 
Manpower,  Delafield,  WI:  November 
19,  2007. 

TA-W-64,530;  Fujimi  Corporation, 
Fujimi,  Inc.,  Tualatin,  OR: 
November  24,  2007. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(b)  (supplier  to  a  firm  whose  workers 
are  certified  eligible  to  apply  for  TAA) 
and  section  246(a)(3)(A)(ii)  of  the  Trade 
Act  have  been  met. 

TA-W-64,011;  Johnson  Controls,  Inc., 
Automotive  Div.,  Cadiz,  KY: 
September  8,  2007. 

TA-W-64,226;  Diversified  Machine, 

Inc.,  Canton,  MI:  October  8,  2007. 
TA-W-64,310;  Dana  Holding 

Corporation,  Structural  Solutions, 
Career  Personnel,  Longview,  TX: 
October  29,  2007. 

TA-W-64,434;  Riverside  Furniture 
Corporation,  Plant  5,  Russellville, 
AR:  November  13,  2007. 
TA-W-64,593;  Sonoco,  Industrial 
Products  Division,  Pittsfield,  ME: 
December  3,  2007. 

The  following  certifications  have  been 
issued.  The  requirements  of  section 
222(b)  (downstream  producer  for  a  firm 
whose  workers  are  certified  eligible  to 
apply  for  TAA  based  on  increased 
imports  from  or  a  shift  in  production  to 
Mexico  or  Canada)  and  section 
246(a)(3)(A)(ii)  of  the  Trade  Act  have 
been  met. 

None. 

Negative  Determinations  for  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
246(a)(3)(A)(ii)  have  not  been  met  for 
the  reasons  specified. 

The  Department  has  determined  that 
criterion  (1)  of  section  246  has  not  been 
met.  The  firm  does  not  have  a 
significant  number  of  workers  50  years 
of  age  or  older. 

None. 

The  Department  has  determined  that 
criterion  (2)  of  section  246  has  not  been 
met.  Workers  at  the  firm  possess  Skills 
that  are  easily  transferable. 

None. 

The  Department  has  determined  that 
criterion  (3)  of  section  246  has  not  been 
met.  Competition  conditions  within  the 
workers’  industry  are  not  adverse. 

None. 

Negative  Determinations  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  eligibility 


criteria  for  worker  adjustment  assistance 
have  not  been  met  for  the  reasons 
specified. 

Because  the  workers  of  the  firm  are 
not  eligible  to  apply  for  TAA,  the 
workers  cannot  be  certified  eligible  for 
ATAA. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A.)  and  (a)(2)(B)(II.A.) 
(employment  decline)  have  not  been 
met. 

TA-W-64,553;  Springs  Creative 
Products  Group,  Distribution 
Center,  300  Chatham  Ave.,  Rock 
Hall,  SC. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B.)  (sales  or 
production,  or  both,  did  not  decline) 
and  (a)(2)(B)(II.B.)  (shift  in  production 
to  a  foreign  country)  have  not  been  met. 
TA-W-64,285A;  ITT  Corporation — 
Interconnect  Solutions  Division, 
Interconnect  Solutions,  Volt  Temp., 
Innovation  Staffing,  Santa  Ana,  CA. 
TA-W-64,337;  Moline  Machinery,  LLC, 
Duluth,  MN. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C.)  (increased 
imports)  and  (a)(2)(B)(II.B.)  (shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-64,024;  Cleaning  Technologies 
Group,  Blackstone-Ney  Ultrasonics 
Div.,  Jamestown,  NY. 

TA-W-64,134;  Diebold,  Inc.,  Hebron, 
OH. 

TA-W-64,163;  Barnes  Aerospace, 
Ceramics  Division,  Barnes  Group; 
Inc.,  Windsor,  CT. 

TA-W-64,180;  Conestoga  Wood 
Specialties  Corporation, 
Beavertown,  PA. 

TA-W-64^321;  Olympic  Panel  Products, 
LLC,  Shelton,  WA. 

TA-W-64,334;  Eaton  Electrical,  Inc., 
Power  Quality  Div.,  Engineering 
Dept,  Raleigh,  NC. 

TA-W-64,329;  Kronos,  Inc.,  Software 
Manufacturing  Operation, 
Chelmsford,  MA. 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-64,230;  Hooker  Furniture 
Company,  Martinsville,  VA. 
TA-W-64,437;  United  Airlines,  Inc., 
Seattle-Tacoma  Int’I  Airport 
Maintenance  Division,  Seattle,  WA. 
TA-W-64,531;  Beacon  Looms,  Inc., 

Repackaging  Department,  Teaneck, 
NJ. 

TA-W-64,579;  Havi  Global  Solutions, 
Int’I  Promotions  Leadership  Latin 
America  Div.,  Downers  Grove,  IL. 

The  investigation  revealed  that 
criteria  of  section  222(b)(2)  has  not  been 


met.  The  workers’  firm  (or  subdivision) 
is  not  a  supplier  to  or  a  downstream 
producer  for  a  firm  whose  workers  were 
certified  eligible  to  apply  for  TAA. 

None. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  period 
of  December  8  through  December  12,  2008. 
Copies  of  these  determinations  are  available 
for  inspection  in  Room  N-5428,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210  during 
normal  business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  December  19,  2008. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30934  Filed  12-29-08;  8:45  am) 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9,  2009. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  9, 
2009. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
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Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  otLabor,  Room  N-5428, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


Signed  at  Washington,  DC,  this  12th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

APPENDIX 

TAA  petitions  instituted  between 
12/1/08  and  12/5/08 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

64558 . . 

East  Coast  Hardwood  Veneers,  Inc.  (Comp) 

Hagerstown,  MD 

12/01/08 

11/10/08 

64559  . 

Austintown  Products  Plant  GE  (Wkrs) 

Youngstown,  OH 

12/01/08 

11/26/08 

64560  . 

Bel-ORO  International  (Wkrs) 

New  York,  NY 

12/01/08 

11/16/08 

64561  . . 

Nilfisk  Advance  (Wkrs) 

Plymouth,  MN 

12/01/08 

11/17/08 

64562  . 

I  Bayliner  Marine  (Wkrs) 

Roseburg,  OR 

12/01/08 

11/25/08 

64563  . 

Colonte  Plastics/Plastic  Specialities  and  Tech¬ 
nologies  (Wkrs) 

Ridgefield,  NJ 

12/01/08 

11/18/08 

64564  . 

Brose  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64565  . 

Dakkota  Integrated  Systems  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64566  . 

Chicago  Park  Plastic  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64567  . 

QIS  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64568  . 

JCIM  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64569  . 

Tower  Automotive  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64570  . 

ZF  Lemforder  (UAW) 

Chicago,  IL 

12/02/08 

11/07/08 

64571  . 

Europackaging,  LLC  (Comp) 

Salem,  NH 

12/02/08 

12/01/08 

64572  . 

Merrill  Corp.  (State) 

Everett,  MA 

12/02/08 

12/01/08 

64573  . 

Thomasville  Furniture  Industries  (Comp) 

Appomattox,  VA 

12/02/08 

11/21/08 

64574 . . 

Alcoa  (State) 

Alcoa,  TN 

12/02/08 

12/01/08 

64575  . 

Steelcase,  Inc.  (Comp) 

Grand  Rapids,  Ml 

12/02/08 

11/20/08 

64576  . 

Bowles  Fluidics  Corporation  (State) 

Columbia,  MD 

12/03/08 

12/02/08 

64577  . 

Novell,  Inc.  (Wkrs) 

Lebanon,  NH 

12/03/08 

12/02/08 

64578  . 

RAD  Technologies  (State) 

Wilmington,  MA 

12/03/08 

12/02/08 

64579  . 

Havi  Global  Solutions  (Comp) 

Downers  Grove,  IL 

12/03/08 

12/02/08 

64580  . 

Mohawk  (State) 

Dahlonega,  GA 

12/03/08 

11/25/08 

64581  . 

Renfro  Corporation  (Comp) 

Whitmire,  SC 

12/03/08 

12/01/08 

64582  . 

Gates  Mectrol  (Comp) 

Salem,  NH 

12/03/08 

11/25/08 

64583  . 

Service  Tool  and  Die,  Inc.  (Wkrs) 

Henderson,  KY 

12/03/08 

12/02/08 

64584  . 

Master  Brand  Cabinets  (Wkrs) 

Grants  Pass,  OR 

12/03/08 

11/24/08 

64585  . 

International  Paper  (State) 

Bastrop,  LA 

12/03/08 

12/01/08 

64586  . 

Carlson  Wagonlit  T ravel  (Wkrs) 

Houston,  TX 

12/03/08 

11/25/08 

64587  . 

Allen  Edmonds  Shoe  Company  (Wkrs) 

Port  Washington,  Wl 

12/03/08 

12/03/08 

64588  . 

Genwove  U.S.  Ltd  (Comp) 

Indian  Trail,  NC 

12/03/08 

12/01/08 

64589  . 

American  First  Forestry  (Comp) 

Usk,  WA 

12/04/08 

11/26/08 

64590  . 

Bulova  Technologies,  LLC  (Comp) 

Lancaster,  PA 

12/04/08 

12/03/08 

64591  . 

Gensym  (State) 

Burlington,  MA 

12/04/08 

12/02/08 

64592  . 

ORDMM  Aircraft  Maintenance  (United  Airlines) 
(Wkrs) 

Chicago,  IL 

12/04/08 

11/04/08 

64593  . 

Sonoco  (Comp) 

Pittsfield,  ME 

12/04/08 

12/03/08 

64594  . 

Bio-Rad  Laboratories  (Comp) 

Waltham,  MA 

12/05/08 

12/03/08 

(FR  Doc.  E8-30914  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  4510-rN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on' which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  29,  2009. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  9, 
2009.  - 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  N-5428, 
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200  Constitution  Avenue,  NW.,  Signed  at  Washington,  DC,  this  19th  day  of 

Washington,  DC  20210.  December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 


TAA  Institutions 

[Petitions  Instituted  Between  12/8/08  and  12/12/08] 
[Contact:  Regina  Chapman  (202)  693-3547] 


TA-W  Number 

Subject  firm  (petitioners) 

Location 

I 

Contact  person 

Telephone 

Date  of 
institution 

64595  . 

True  Textiles,  inc./lnterface  Fabrics  (Wkrs) 

Elkin,  NC  . 

Beth  Steelman  . 

336-526-D349 

12/08/08 

64596  . 

Atwood  Mobile  Products,  LLC  (Comp) . 

West  Union,  lA . 

Robert  Hejiik  . 

563-422-5641 

12/08/08 

64597  . 

R.  L.  Stowe  Mills,  Inc.  (Comp)  . 

Lupton  City,  TN . 

Barry  Pomeroy . 

704-825-5314 

12/08/08 

64598  . 

True  Textiles,  lnc./lnterface  Fabrics  (Wkrs) 

Elkin,  NC  . 

Beth  Steelman  . 

336-526-0649 

12/08/08 

64599  . 

JM  Originals  (Comp)  . 

Ellenville,  NY . 

Myma  Jargowsky . 

845-647-3003 

12/08/08 

64600  . 

Janna  Ugone  and  Associates,  Inc.  (Comp) 

Easthampton,  MA  .... 

Janna  Ugone  . 

413-527-5530 

12/08/08 

64601  . 

Bosch  Communications  Systems  (State)  ... 

Glencoe,  Mn  . 

Judy  Graupmann  . 

320-864-8703 

12/08/08 

64602  . . 

Archer  Trim,  Inc.  (Comp) . 

Lumberton,  NC . 

Ronald  Hamm  . 

910-739-2436 

12/08/08 

64603  . 

Cassens  Transport  (UAW)  . 

Fenton,  MO . 

Steve  Gross  . 

636-343-2161 

12/08/08 

64604  . 

DHL  Express  (Wkrs) . 

Bloomington,  IN  . 

Tamiko  Atkins  . 

234-858-3127 

12/08/08 

64605  . 

RS  Medical  (Wkrs)  . 

Vancouver,  WA . 

Rick  Terrell . 

360-892-T)339 

12/08/08 

64606  . 

Columbian  Chemicals  Company  (Marshall 
Plant)  (ICWU). 

Proctor,  WV . 

Terence  Norman  . 

770-792-9447 

12/08/08 

64607  . 

Cintas  Corporation  (Comp)  . 

Hazard,  KY . 

Matt  Wallace  . 

800-914-1960 

12/08/08 

64608  . 

Eljer  Inc.  (Comp)  . .’. . 

Ford  City,  PA  . 

Leroy  Hamish . 

724-763-621 1 

^  12/08/08 

64609  . 

Local  Insight  Yellow  Pages  (Wkrs)  . 

Erie,  PA . 

Mike  Mansbridge . 

937-296-4878 

12/08/08 

64610  . 

Synthetics  Finishing  (Wkrs) . 

Hickory,  NC . 

Dan  Felmer  . 

828-328-5523 

12/08/08 

64611  . 

Optima  Batteries  (Wkrs)  . 

Aurora,  CO . 

Janice  McDougal  . 

303-340-7408 

12/08/08 

64612  . 

Copland  Industries  (Comp)  . . 

Burlington,  NC . 

Jason  Copland  . 

336-22&-0272 

12/08/08 

64613  . 

Mt.  Pleasant  Hosiery  Mills,  Inc.  (Comp) . 

Mt.  Pleasant,  NC . 

Robert  Hayes . 

704-795-2000 

12/08/08 

64614  . 

Hickory  Springs  Manufacturing  Company 
(Comp). 

Hickory,  NC . 

Hunter  Lee  . 

828-328-2201 

12/08/08 

64615  . 

Lydall  Thermal/Acoustical,  Inc.  (Comp)  . 

St.  Johnsbury,  VT  .... 

Mona  Estey  . 

86a-327-0300 

12/08/08 

64616  . 

Steelscape  (Comp) . 

Kalama,  WA  . 

Tom  iHarper . 

360-673-8281 

12/08/08 

64617  . 

International  Textile  Group,  Inc.  (Comp)  .... 

Greensboro,  NC . 

Bob  Garren  . 

336-379-2683 

12/08/08 

64618  . 

Mid  America  Stainless,  LLC  (Wkrs)  . 

East  St.  Louis,  IL  . 

Jim  Nations  . 

618-271-3700 

12/08/08 

64619  . 

Chrysler  Twinsburg  Stamping  Plant  (UAW) 

Twinsburg,  OH  . 

Robin  Briscoe . 

330-487-2593 

12/08/08 

64620  . 

Rockwell  Automation  (Comp) . 

Manchester,  NH  . 

George  Murray . 

603-656-6455 

12/08/08 

64621  . 

lAC  Carlisle,  LLC  (lUECWA) . 

Carlisle,  PA  . 

Scott  Amig . • 

717-258-7166 

12/08/08 

64622  . 

Napco,  Inc.  (Comp)  . 

Valencia,  PA  . 

Joseph  Ferrese . 

724-898-1511 

12/08/08 

64623  . 

Skilled  Manufacturing,  Inc.  (Comp)  . 

T raverse  City,  Ml  . 

Jerry  Carlson . 

231-941-0290 

12/08/08 

64624  . 

Shaw  Industries  Group,  Inc.  (Comp) . 

Anderson,  SC . 

Mark  Richard . 

864-260-7800 

12/09/08 

64625  . 

Black-Frymyer  Co.,  Inc.  (Rep) . 

Cambridge,  OH  . 

Debbie  Black . 

740-630-^199 

12/09/08 

64626  . 

Moldex  (Wkrs)  . 

Meadville,  PA . 

Brian  Shorey  . 

814-337-3190 

12/09/08 

64627  . 

Old  Hickory  Tannery  (Wkrs) . 

Newton,  NC . 

Sheri  Huffman  . 

828^65-6599 

12/09/08 

64628  . 

TRW/Kelsey  Hayes  (State)  . 

Livonia,  Ml . 

Jonetta  Pettway  . 

248-699-4158 

12/09/08 

64629  . 

International  Converter,  LLC  (USW)  . 

Belpre,  OH  . 

John  Rice  . 

740-423-7525 

12/09/08 

64630  . 

Dexter  Axle  (Wkrs)  . ; . 

North  Manchester,  IN 

Tom  Roth  . . 

260-982-4047 

12/09/08 

64631  . 

Detroit  Axle  (UAW)  . .■. . 

Detroit,  Ml  . 

Brian  Dilley . 

313-252-2609 

12/09/08 

64632  . 

Fleet  Wood  Motor  Homes  (Wkrs)  . 

Paxinos,  PA  . 

Randy  Hearhart . 

570-644-0817 

12/09/08 

64633  . 

Hewlett-Packard,  Imaging  &  Printing 
Group  (Comp). 

Vancouver,  WA  . 

Erik  Troelsen . 

360-212-2170 

12/09/08 

64634  . 

Vaughan-Bassett  Furniture  Co.,  Inc. 
(Comp). 

Elkin,  NC  . ;.. 

Doug  Bassett  . 

276-23-2226 

12/10/08 

64635  . 

Simpson  Door  Co.  (UBCJA) . 

McCleary,  WA  . 

Ted  Jones  . 

360-495-3291 

12/10/08 

64636  . 

Future  Electronics  Corp.  (State) . 

Golden,  CO . 

Lisa  Vigderhous  . 

514-694-7710 

12/10/08 

64637  . 

Kraco  Enterprises,  LLC  (UE) . 

Compton,  CA  . 

Randy  Beck  . 

310-63&-0946 

12/10/08 

64638  . 

Textileather  Corporation  (Wkrs)  . 

Toledo,  OH . 

Richard  Hayward  . 

419-720-7542 

12/10/08 

64639  . 

Acument  Global  Technologies  (Comp)  . 

Wytheville,  VA . 

Charles  Cresap,  Jr.  .. 

276-228-8141 

12/10/08 

64640  . 

Plainfield  Stamping — Illinois,  Inc.  (Union)  .. 

Plainfield,  IL  . 

Linda  Atkinson  . 

815-436-5671 

12/10/08 

64641  . 

Atlas  Tube  Incorporated  (State)  . 

Blytheville,  AR . 

Linda  Thomson  . 

519-738-5533 

12/10/08 

64642  . 

Johnstown  Wire  Technologies  (Comp)  . 

Johnstown,  PA . 

Terry  Buxbaum  . 

814-532-5614 

12/10/08 

64643  . 

Chrysler  Headquarters  and  Technology 
Center  (UAW). 

Auburn  Hills,  Ml  . 

Joann  Hatfield  . 

248-512-2299 

12/10/08 

64644  . 

USW  Local  87  L  (USW)  . 

Dayton,  OH  . 

Dennis  Bingham . 

937-268-6646 

12/11/08 

64645  . 

Columbian  Chemicals  Company  (ICWU)  ... 

Proctor,  WV . 

Terence  Norman  . 

770-972-9447 

12/11/08 

64646  . 

Chrysler  Sterling  Stamping  (UAW) . 

Sterling  Heights,  Ml 

John  Karas . 

586-977-4573 

12/11/08 

64647  . 

Trane  (AFLCIO)  . 

Tyler,  TX  . 

Paul  Fisher . 

903-581-3200 

12/11/08 

64648  . 

Cuno,  Inc.  (State)  . 

Menden,  CT  . 

Jodi  Cunningham  . 

203-238-8765 

12/11/08 

64649  . 

Brown  Jordan  (Wkrs) . 

El  Monte,  CA . 

Patricia  Zevala  . 

626-433-2278 

12/11/08 

64650  . 

Accuride  Corporation  (Comp) . 

Henderson,  KY . 

Sharon  Pepper . 

270-827-7642 

12/11/08 

64651  . 

Johnson  Controls  Incorporated  (UAW)  . 

Rockwood,  Ml  . 

Lisa  Montgomery  . 

734-207-2297 

12/11/08 
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TAA  INSTITUTIONS — Continued 
[Petitions  Instituted  Between  12/8/08  and  12/12/08] 
[Contact:  Regina  Chapman  (202)  693-3547] 


TA-W.  Number 

1 

\  Subject  firm  (petitioners) 

Location 

Contact  person 

Telephone 

Date  of 
institution 

64652  . 

Georgia-Pacific,  LLC  (Comp)  . . 

Louisville,  MS . 

James  Coward  . 

662-779-1230 

12/11/08 

64653  . 

RPM  Electronics  (State)  . 

Fort  Collins,  CO  . 

George  Bielinski . 

970-310-3558 

12/11/08 

64654  . 

Viasystems  Milwaukee,  Inc.  (Comp)  . 

Oak  Creek,  Wl  . 

Robert  Jennings . 

414-570-5200 

12/11/08 

64655  . 

Carolina  Cargo  Express,  LLC  (Comp)  . 

Forest  City,  NC  . 

Joey  Sprouse  . 

828-288-7000 

12/11/08 

64656  . 

International  Designer  Transitions  (IDT), 
Inc.  (Wkrs). 

Graham,  NC . 

Tom  Laitala  . 

425-273-5474 

12/12/08 

64657  . 

Cermaspeed,  Inc.  (Comp)  . 

Maryville,  TN  . 

Jim  Holliday . 

865-273-4128 

12/12/08 

64658  .  ! 

Fleetwood  Motor  Homes  of  Pa.,  Inc. 
(Wkfs). 

Paxinos,  PA  . 

Matt  Petrill  . 

570-644-0817 

12/12/08 

64659  . 

Crane  Composites,  Inc.  (Comp) . 

Grand  Junction,  TN  .. 

Michael  Shearon  . 

731-764-5574 

12/12/08 

64660  . 

Cintas  Corporation  (Comp)  . !.... 

Owingsville,  KY  . 

David  Wheeler  . 

513-574-3549 

12/12/08 

64661  . 

Parker  Hannifin  (State) . 

Carson  City,  NV  . 

Joe  Mason  . 

520-907-4835 

12/12/08 

64662  . 

Wearbest  Sil-Tex  Mills,  Ltd  (Comp)  . 

New  York,  NY  . 

William  Schwarziow' 

973-340-8844 

■  12/12/08 

64663  . 

Outworks,  LLC  (Comp) . 

Austin,  TX  . 

John  Carnagey . 

512-833-0837 

12/12/08 

64664  . 

Elkay  Manufacturing  (Comp)  . 

Broadview,  IL  . 

Michael  Mestousis  ... 

708-681-1880 

12/12/08 

64665 . 1 

Howmet  (UAW) . 

Whitehall,  Ml  . 

Doug  Fessenden  . 

231-894-9066 

12/12/08 

64666  . 

Kongsberg  Automotive  (Rep)  . 

Haysville,  KS . 

Ray  Bomya  . 

248-615-3090 

12/12/08 

[FR  Doc.  E8-30933  Filed  12-29-08;  8:45  am] 

BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-64,655] 

Carolina  Cargo  Express,  LLC,  Forest 
City,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
11,  2008,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of  a 
worker  at  Carolina  Cargo  Express,  LLC, 
Forest  City,  North  Carolina. 

The  petition  has  been  withdrawn  at 
the  request  of  the  petitioner. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30913  Filed  12-29-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-64,363] 


[TA-W-64,613] 


Chrysler  LLC,  Kokomo,  IN;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
6,  2008  in  response  to  a  petition  filed  on 
behalf  of  workers  of  Chrysler  LLC, 
Kokomo,  Indiana. 

The  Department  determined  that  the 
petition  is  invalid.  Three  workers  filed 
on  behalf  of  workers  at  more  than  one 
subdivision  of  the  firm.  The  petitioning 
workers  are  nonetheless  covered  by  a 
certification.  A  petition  encompassing 
the  intended  locations  was  filed  with 
the  Department  by  the  International 
Union,  United  Automobile,  Aerospace, 
and  Agricultural  Implement  Workers  of 
America,  Local  685,  in  which  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  was  granted  on 
December  15,  2008  (TA-W-64,494,  TA- 
W-64,494A  and  TA-W-64,494B). 

Accordingly,  this  petition 
investigation  is  terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
December,  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30919  Filed  12-29-08;  8:45  am] 


Mt.  Pleasant  Hosiery  Mills,  Inc.,  Mt. 
Pleasant,  NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
8,  2008  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
of  Mt.  Pleasant  Hosiery  Mills,  Inc.,  Mt. 
Pleasant,  North  Carolina. 

The  workers  are  covered  under  an 
existing  certification  (TA-W-64,466) 
issued  for  all  workers  of  Mt.  Pleasant 
Hosiery  Mills,  Inc.,  Mt.  Pleasant,  North 
Carolina,  which  ex-pires  on  December 
16,  2010.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  18th  day  of 
December,  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30935  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4510-FN-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-64,598] 

True  Textiles,  Inc.,  Also  Known  As 
Interface  Fabrics,  Elkin,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
8,  2008  in  response  to  a  worker  petition 
filed  by  workers  of  True  Textiles,  Inc., 
also  known  as  Interface  Fabrics,  Elkin, 
North  Carolina. 

The  Department  has  determined  that 
this  petition  is  a  photocopy  of  petition 
number  TA-W-64,595,  instituted  on 
December  8,  2008.  The  investigation  in 
that  case  is  ongoing  and  a  determination 
has  not  yet  been  issued.  Therefore, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
is  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-30920  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 


NATIONAL  SCIENCE  FOUNDATION 

Physics  Proposal  for  Physics;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Syracuse  University  Site  Visit, 
Proposal  Review  Panel  for  Physics  (1208). 

Date  and  Time:  Wednesday,  january  14, 
2009;  8:30  a.m.-6  p.m.;  and  Thursday, 
January  15,  2009,  8:30  a.m.-3  p.m. 

Place:  Syracuse  University. 

Type  of  Meeting:  Partially  Closed. 

Contact  Person:  Dr.  James  Reidy,  Program 
Director  for  Elementary  Particle  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
292-7392. 

Purpose  of  Meeting:  To  provide  an 
evaluation  concerning  the  LHCb  and 
CLEO-c  proposal  submitted  to  the  National 
Science  Foundation  for  support. 

Agenda: 

Wednesday,  January  14 
8:30  a.m.-9  a.m.  Executive  Session 
(Closed). 

9  a.m.-ll:30  a.m.  Overview  and 
presentations  (Open). 

11:30  a.m.-12  p.m.  Executive  Session 
(Closed). 

1  a.m.— 4  p.m.  Presentation  by  Faculty 


(Open). 

4  p.m.-5  p.m.  Executive  Sessions  and 

discussion  with  the  High  Energy  Physics 
(Closed). 

Thursday,  January  15 
8  a.m.-8:30  a.m.  Executive  Session 
(Closed). 

8:30  a.m.-10:30  a.m.  Video  from  CERN, 
tour  of  lab/facilities  (Open). 

11:15  a.m.-2:30  p.m.  Meetings  with 

Faculty,  students,  and  executive  session 
(Closed). 

2:30  p.m.— 3  p.m.  Close-out  session  (Open). 

Reason  for  Closing:  The  proposal  contains 
proprietary  or  confidential  material, 
including  technical  information  on 
personnel.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(2)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  December  22,  2008. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  E8-30879  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Request  for  Input  No.  2  (RFI-2) — 
National  Cyber  Leap  Year 

agency:  The  National  Coordination 
Office  (NCO)  for  Networking 
Information  Technology  Research  and 
Development  (NITRD). 

ACTION:  Request  for  Input  2  (RFI-2). 


FOR  FURTHER  INFORMATION,  CONTACT: 

Tomas  Vagoun  at  Vagoun@nitrd.gov  or 
(703)  292-4873.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

DATES:  To  be  considered,  submissions 
must  be  received  by  February  20,  2009. 
SUMMARY:  This  request  is  being  issued  as 
the  second  for  the  National  Cyber  Leap 
Year  under  the  Comprehensive  National 
Cybersecurity  Initiative  (CNCI).  The  goal 
of  the  National  Cyber  Leap  Year  is  to 
identify  the  most  promising  game¬ 
changing  ideas  with  the  potential  to 
reduce  vulnerabilities  to  cyber 
exploitations  by  altering  the 
cybersecurity  landscape.  The  first  RFI 
prompted  over  160  responses; 
indicating  a  strong  interest  from  the 
technical  community  to  participate. 

This  RFI-2  expands  the  opportunities 
for  participation  by  permitting 
submitters  to  designate  parts  of 
submissions  as  proprietary.  Continued 
multidisciplinary  contributions  from 
organizations  with  cybersecurity 
interests  are  strongly  encouraged. 

Overview:  This  Request  for 
Information  No.  2  (RFI-2)  is  the  second 


issued  under  the  Comprehensive 
National  Cybersecurity  Initiative  (CNCI), 
established  within  Homeland  Security 
Presidential  Directive  (HSPD)-23.  RFI-2 
was  developed  by  the  Networking  and 
Information  Technology  Research  and 
Development  (NITRD)  Program  Senior 
Steering  Group  (SSG)  for  Cybersecurity 
to  invite  participation  in  a  National 
Cyber  Leap  Year  whose  goal  is  an 
integrated  national  approach  to  make 
cyberspace  safe  for  the  American  way  of 
life.  Over  160  responses  were  submitted 
to  the  first  RFI  issued  by  the  NITRD  SSG 
(October  14,  2008),  indicating  a  strong 
desire  by  the  technical  community  to 
participate.  RFI-2  expands  the 
opportunities  for  participation  by 
permitting  submitters  to  designate  parts 
of  submissions  as  proprietary. 

Background:  We  are  a  cyber  nation. 
The  U.S.  information  infrastructure — 
including  telecommunications  and 
computer  networks  and  systems  and  the 
data  that  reside  on  them — is  critical  to 
virtually  every  aspect  of  modern  life. 
This  information  infrastructure  is 
increasingly  vulnerable  to  exploitation, 
disruption,  and  destruction  by  a 
growing  array  of  adversaries.  The 
President’s  CNCI  plan  calls  for  leap- 
ahead  research  and  technology  to 
reduce  vulnerabilities  to  asymmetric 
attack  in  cyberspace.  Unlike  many 
research  agenda  that  aim  for  steady 
progress  in  the  advancement  of  science, 
the  leap-ahead  effort  seeks  just  a  few 
revolutionary  ideas  with  the  potential  to 
reshape  the  landscape.  These  game¬ 
changing  technologies  (or  non-technical 
mechanisms  that  are  made  possible 
through  technology),  developed  and 
deployed  over  the  next  decade,  will 
fundamentally  change  the  cyber  game 
into  one  where  the  good  guys  have  an 
advantage.  Leap-ahead  technologies  are 
so-called  because  they  enable  us  to  leap 
over  the  obstacles  preventing  us  firom 
being  where  we  want  to  be.  These 
advances  may  require  years  of  concerted 
research  and  development  to  be  fully 
realized:  good  ideas  often  do.  However, 
the  intent  is  to  start  now  and  gain 
momentum  as  intermediate  results 
emerge. 

Objective:  The  National  Cyber  Leap 
Year  has  two  main  goals:  (1) 
Constructing  a  national  research  and 
technology  agenda  that  both  identifies 
the  most  promising  ideas  and  describes 
the  strategy  that  brings  those  ideas  to 
fruition;  and  (2)  jumpstarting  game¬ 
changing,  multi-disciplinary 
development  efforts.  The  Leap  Year  will 
run  during  fiscal  year  2009,  and  will 
comprise  two  stages:  prospecting  and 
focusing. 

Stage  One  canvasses  the  cybersecurity 
community  for  ideas.  Our  aim  is  to  hear 
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from  all  those  who  wish  to  help.  The 
heart  of  Stage  Two,  which  begins 
February  1,  2009,  is  a  series  of 
workshops  to  explore  the  best  ideas 
from  Stage  One. 

As  the  year  progresses,  we  will 
publish  four  types  of  findings:  (1)  Game- 
changers — descriptions  of  the  paradigm- 
busters  that  technology  will  make 
possible;  (2)  Technical  Strategy — as 
specifically  as  possible,  the  invention 
and/or  research  that  needs  to  be  done; 

(3)  Productization/Implementation — 
how  the  capability  will  be  packaged, 
delivered,  and  used,  and  by  whom;  and 

(4)  Recommendations — prescriptions  for 
success,  to  include  funding,  policies, 
authorities,  tasking — whatever  would 
smooth  the  way  to  realization  of  the 
game-changing  capability. 

Deadline  for  Submission  under  this 
RFI-2:  The  second  round  of  the  Stage 
One  cycle  is  covered  by  this  RFI-2  and 
will  close  February  20,  2009. 

Subsequent  cycles  will  be  announced  by 
separate  RFIs.  All  Stage  One  cycles  are 
expected  to  be  complete  by  April  15, 
2009. 

Stage  One  Description 

What  we  are  looking  for? 

Contributors  may  submit  up  to  3  leap- 
ahead  technology  concepts. 
Multidisciplinary  contributions  from 
organizations  with  cybersecurity 
interests  are  especially  encouraged. 
Cognizant  of  the  limits  of  conventional 
studies  and  reports,  we  have  given 
substantial  thought  to  what  framework 
and  methodology  might  render  the 
community’s  best  ideas  understandable, 
compelling,  and  actionable  to  those  who 
need  to  support  them,  fund  them,  and 
adopt  them.  Since  our  search  is  for 
game-changing  concepts,  we  ask  that 
submitters  explain  their  ideas  in  terms 
of  a  game.  Many  ideas  will  fall  into  the 
following  three  categories.  Ideas  that: 

Morph  the  gameboard  (change  the 
defensive  terrain  (permanently  or 
adaptively]  to  make  it  harder  for  the 
attacker  to  maneuver  and  achieve  his 
goals). 

Example:  Non-persistent  virtual 
machines — every  time  the  enemy  takes 
a  hill,  the  hill  goes  away. 

Change  the  rules  (lay  the  foundation 
for  cyber  civilization  by  changing 
network  protocols  and  norms  to  favor 
our  society’s  values). 

Example:  The  no-call  list — direct 
marketers  have  to  “attack”  on  customer 
terms  now. 

Raise  the  stakes  (make  the  cost  to  play 
less  advantageous  to  the  attacker  by 
raising  risk,  lowering  value,  etc.) 

Fxamp/e;  Charging  for  e-mail — 
making  the  SPAMmer  ante  up  means  a 


lot  more  fish  have  to  bite  for  SPAM  to 

pay- 

ideas  that  change  the  game  in  some 
other  dimension  are  also  welcome;  just 
be  sure  to  explain  how.  The  rationale  for 
why  the  idea  is  game-changing  should 
be  the  central  focus  of  each  submission. 

Who  can  participate? 

This  RFI-2  is  open  to  all  and  we 
especially  encourage  public-  and 
private-sector  groups  (e.g.,  universities, 
government  laboratories,  companies, 
non-profit  groups,  user  groups)  with 
cybersecurity  interests  to  participate. 
Collaborative,  multidisciplinary  efforts 
are  also  highly  encouraged.  Participants 
in  Stage  One  must  be  willing  to 
participate  in  Stage  Two  should  one  of 
their  ideas  be  selected.  Excluding 
proprietary  information,  participants 
must  also  be  willing  to  have  their  ideas 
posted  for  discussion  on  a  public 
Website  and/or  included  in  our  final 
report. 

How  we  will  use  it? 

The  best  ideas  from  Stage  One  will  go 
on  to  Stage  Two.  Non-proprietary 
elements  of  Stage  One  submissions  may 
be  posted  on  our  Website  for  elaboration 
and  improvement,  as  a  key  goal  of  the 
Leap  Year  is  to  engage  diverse  sectors 
(e.g.,  government,  academia, 
commercial,  international)  in 
identifying  multidimensional  strategies 
and,  where  it  makes  sense,  in  rolling  up 
their  sleeves  and  starting  to  work. 
Submissions  crafted  with  that  larger 
community  in  mind  will  be  the  most 
compelling  and  influential. 

Leap  Year  interim  results  and 
emerging  guidance  will  be  posted  at: 
h  ttp:/ /ww'w.  nitrd.gov/lea  pyear/. 

Questions  and  submissions  should  be 
addressed  to:  leapyear@nitrd.gov. 

In  accordance  with  FAR  15.202(3), 
responses  to  this  notice  are  not  offers 
and  cannot  be  accepted  by  the 
Government  to  form  a  binding  contract. 
Responders  are  solely  responsible  for  all 
expenses  associated  with  responding  to 
this  RFI-2,  including  any  subsequent 
requests  for  proposals. 

All  responses  must  be  no  more  than 
two  pages  long  (12  pt  font,  1"  margins) 
and  in  this  form: 

RFI  Nome:  RFI-2 — National  Cyber 
Leap  Year 

Title  of  Concept. 

RFI  Focus  Area  (Morph  the 
gameboard.  Change  the  rules.  Raise  the 
stakes). 

Submitter’s  Contact  Information — 
Name,  Organization,  Address, 

Telephone  number.  E-mail  addre.ss. 

Summary  of  who  you  are — 
credentials,  group  membership. 

Concept — What  is  the  idea?  Explain 
why  it  would  change  the  game. 


Introducing  a  good  idea  alone  is  not 
sufficient;  you  must  explain  how  it 
changes  the  game. 

Vision — Make  us  believe  in  your  idea 
(What  would  the  world  look  like  if  this 
were  in  place?  How  would  people  get  it, 
use  it?  What  makes  you  think  this  is 
possible?  What  needs  to  happen  for  this 
to  become  real?  Which  parts  already 
exist;  which  parts  need  to  be  invented?). 

Method — What  process  did  you  use  to 
formulate  and  refine  your  concept? 

What  assumptions  or  dependencies 
underlie  your  analysis? 

Dream  team — Who  are  the  people 
you’d  need  to  have  on  your  team  to 
make  this  real?  If  you  just  know 
disciplines  that’s  okay.  If  you  have 
names,  explain  what  those  people  do.  If 
your  idea  is  selected  for  further 
consideration,  we  will  do  our  best  to 
bring  these  people  together  for  a  Stage 
Two  workshop. 

Labeling  of  Proprietary  Information — 
Clearly  label  any  part  of  the  submission 
designated  as  proprietary.  The 
proprietary  information  will  be 
restricted  to  government  use  only.  If  the 
submission  is  selected  for  Stage  Two, 
we  will  work  with  the  submitter  to 
determine  exactly  what  information 
warrants  proprietary  protection  and  to 
establish  appropriate  controls  for 
managing',  protecting,  and  negotiating  as 
appropriate  the  relevant  intellectual 
property  rights. 

Responses  must  be  submitted  via 
http://www.nitrd.gov/Ieapyear/  or  e- 
mailed  to  leapyear@nitrd.gov,  and  must 
be  received  by  February  20,  2009. 
Additional  Stage  One  cycles,  if  any,  will 
be  announced  by  separate  RFI  with  all 
Stage  One  activities  expected  to  be 
complete  by  April  15,  2009. 

Appendix  A  contains  a  sample 
submission  and  review  considerations. 

Appendix  A — Sample  submission 

Who  you  are — 

quieteveningathome.org — We  are  a 
501c3  group  with  50,000  members 
dedicated  to  the  preservation  of  the 
dinner  hour  as  the  core  of  American 
civilization. 

Came-changing  dimension — Change 
the  rules. 

Concept — Telemarketers  are  using  our 
resources  and  time  to  market  their 
products.  They  can  call  and  interrupt 
our  dinners  and  use  our  own  telephones 
to  reach  us.  What  if  we  changed  the 
rules  to  “don’t  call  us,  we’ll  call  you?” 
Changing  this  rule  changes  the  game  to 
one  where  we  decide  which  marketers 
to  contact  and  when,  returning  control 
of  the  dinner  hour  to  us. 

Vision — The  vision  is  a  national  do- 
not-call  register.  People  should  be  able 
to  go  to  donotcall.gov  and  register  their 
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phone  number.  It  would  be  illegal  for 
telemarketers  who  have  not  been  given 
permission  to  call  someone.  If  a 
telemarketer  makes  an  illegal  call,  the 
recipient  should  be  able  to  report  them 
to  a  government  agency  and  they  should 
be  fined.  The  technology  to  do  this  is 
easy,  we  are  not  sure  about  the  laws  and 
policies.  Courts  have  ruled  differently 
on  this  issue  at  different  times.  We  think 
the  political  climate  is  friendly  today  for 
Federal  legislation. 

Method — We  announced  our  search 
for  ideas  on  our  website  and 
submissions  were  made  there.  We  also 
publicized  through  restaurant  and 
catering  associations  with  whom  we 
often  partner,  who  offered  interruption- 
free  free  meals  for  brainstorming 
sessions.  Participation  was  not  limited 
to  members,  but  could  not  be 
anonymous,  since  it  was  our  intention 
to  follow  up  with  submitters.  The  Board 
of  Directors  of  QEAH  enlisted  the  aid  of 
Prandia  University  to  work  with  the 
submitters  of  the  best  ideas  to  develop 
them  into  even  better  ideas.  The  Board 
ensured  all  the  aspects  described  in  the 
Leap  Year  RFI  were  addressed  in  our 
final  submissions. 

Dream  team — Federal  Trade 
Commission,  Federal  Communications 
Commission,  constitutional  lawyer, 
Telemarketers’  Association,  Consumers 
Union,  Oracle  or  other  database, 
company. 

Review  considerations 

Submissions  will  be  reviewed  by  the 
NITRD  Senior  Steering  Group  for 
Cybersecurity  using  the  following 
considerations; 

Would  it  change  the  game? 

How  clear  is  the  way  forward? 

What  heights  are  the  hurdles  that  may 
be  found  in  the  way  forward? 

Submitted  by  the  National  Science 
Foundation  for  the  National  Coordination 
Office  (NCO)  for  Networking  and  Information 
Technology  Research  and  Development 
(NITRD)  on  December  23,  2008. 

Suzanne  H.  Plimpton, 

Management  Analyst,  National  Science 
Foundation. 

(FR  Doc.  E8-30979  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  50-298] 

Notice  of  Acceptance  for  Docketing  of 
the  Application  and  Notice  of 
Opportunity  for  Hearing  Regarding 
Renewal  of  Facility  Operating  License 
No.  DPR-46  for  an  Additional  20-Year 
Period  Nebraska  Public  Power  District 
Cooper  Nuclear  Station 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  an  application  for  the 
renewal  of  operating  license  DPR-46, 
which  authorizes  Nebraska  Public 
Power  District  (NPPD),  to  operate  the 
Cooper  Nuclear  Station  (CNS),  at  2419 
megawatts  thermal.  The  renewed 
license  would  authorize  the  applicant  to 
operate  the  Cooper  Nuclear  Station  for 
an  additional  20  years  beyond  the 
period  specified  in  the  current  license. 
CNS  is  located  near  Brownville,  NE,  and 
its  current  operating  license  expires  on 
January  18,  2014. 

CNS  submitted  the  application  dated 
September  24,  2008,  pursuant  to  Title 
10,  Part  54,  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  54),  to  renew 
operating  license  DPR-46  for  CNS.  A 
notice  of  receipt  and  availability  of  the 
license  renewal  application  (LRA)  was 
published  in  the  Federal  Register  on 
November  17,  2008  (73  FR  67896). 

The  Commission’s  staff  has 
determined  that  Nebraska  Public  Power 
District  has  submitted  sufficient 
information  in  accordance  with  10  CFR 
sections  54.19,  54.21,  54.22,  54.23, 
51.45,  and  51.53(c),  to  enable  the  staff 
to  undertake  a  review  of  the  application, 
and  the  application  is  therefore 
acceptable  for  docketing.  The  current 
Docket  No.  50-298,  for  operating  license 
DPR-46,  will  be  retained.  The 
determination  to  accept  the  license 
renewal  application  for  docketing  does 
not  constitute  a  determination  that  a 
renewed  license  should  be  issued,  and 
does  not  preclude  the  NRC  staff  from 
requesting  additional  information  as  the 
review  proceeds. 

Before  issuance  of  the  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission’s  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  NRC  may  issue  a 
renewed  license  if  it  finds  that  actions 
have  been  identified  and  have  been,  or 
will  be,  taken  with  respect  to;  (1) 
Managing  the  effects  of  aging  during  the 
period  of  extended  operation  on  the 
functionality  of  structures  and 
components  that  have  been  identified  as 
requiring  aging  management  review; 


and  (2)  time-limited  aging  analyses  that 
have  been  identified  as  requiring 
,  review,  such  that  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  renewed  license  will  continue  to 
be  conducted  in  accordance  with  the 
current  licensing  basis  (CLB),  and  that 
any  changes  made  to  the  plant’s  CLB 
will  comply  with  the  Act  and  the 
Commission’s  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  NRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission’s 
NUREG-1437,  “Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,”  dated  May 
1996.  In  considering  the  LRA,  the 
Commission  must  find  that  the 
applicable  requirements  of  Subpart  A  of 
10  CFR  Part  51  have  been  satisfied,  and 
that  matters  raised  under  10  CFR  2.335 
have  been  addressed.  Pursuant  to  10 
CFR  51.26,  and  as  part  of  the 
environmental  scoping  process,  the  staff 
intends  to  hold  a  public  scoping 
meeting.  Detailed  information  regarding 
the  environmental  scoping  meeting  will 
be  the  subject  of  a  separate  Federal 
Register  notice. 

Within  60  days  of  this  notice,  any 
person(s)  whose  interest  may  be  affected 
may  file  a  request  for  hearing/petition  to 
intervene.  As  required  by  10  CFR  2.309, 
a  petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner/requestor  in  the 
proceeding,  and  how  that  interest  may 
be  affected  by  the  results  of  the 
proceeding.  The  petition  should 
specifically  explain  the  reasons  why 
intervention  should  be  permitted  with 
particular  reference  to  the  following 
general  requirements;  (1)  The  name, 
address,  and  telephone  number  of  the 
requestor  or  petitioner;  (2)  the  nature  of 
the  requestor’s/petitioner’s  right  under 
the  Act  to  be  made  a  party  to  the 
proceeding;  (3)  the  nature  and  extent  of 
the  requestor’s/petitioner’s  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (4)  the  possible  effect  of 
any  decision  or  order  which  may  be 
entered  in  the  proceeding  on  the 
requestor’s/petitioner’s  interest.  The 
petition  must  also  identify  the  specific 
contentions  which  the  petitioner/ 
requestor  seeks  to  have  litigated  at  the 
proceeding. 

Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner/requestor  shall 
provide  a  brief  explanation  of  the  bases 
for  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
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hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petition  must  include  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact.^ 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner/requestor  to  relief. 
A  petitioner/requestor  who  fails  to 
satisfy  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

The  Commission  requests  that  each 
contention  be  given  a  separate  numeric 
or  alpha  designation  within  one  of  the 
following  groups;  (1)  Technical 
(primarily  related  to  safety  concerns); 

(2)  environmental;  or  (3)  miscellaneous. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

All  oocuments  filed  in  NRC 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submission  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  CFR  2.315(c),  must  be  filed  in 
accordance  with  the  NRC  E-Filing  rule, 
which  the  NRC  promulgated  in  August 
2007,  72  FR  49139  (Aug.  28,  2007).  The 
E-Filing  process  requires  participants  to 
submit  and  serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  ten 
(10)  days  prior  to  the  filing  deadline,  the 
petitioner/  requestor  should  contact  the 
Office  of  the  Secretary  by  e-mail  at 
HEARINGDOCKET@NRC.GOV,  or  by 
calling  (301)  415-1677,  to  request  (1)  a 
digital  ID  certificate,  which  allows  the 
participant  (or  its  counsel  or 

’  To  the  extent  that  the  application  contains 
attachments  and  supporting  documents  that  are  not 
publicly  available  because  they  are  asserted  to 
contain  safeguards  or  proprietary  information, 
petitioners  desiring  access  to  this  information 
should  contact  the  applicant  or  applicant’s  counsel 
to  discuss  the  need  for  a  protective  order. 


representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and/or  (2)  creation  of  an 
electronic  docket  for  the  proceeding 
(even  in  instances  in  which  the 
petitioner/requestor  (or  its  counsel  or 
representative)  already  holds  an  NRC- 
issued  digital  ID  certificate).  Each 
petitioner/  requestor  will  need  to 
download  the  Workplace  Forms 
Viewer^M  to  access  the  Electronic 
Information  Exchange  (EIE),  a 
component  of  the  E-Filing  system.  The 
Workplace  Forms  Viewer'*’^  is  free  and 
is  available  at  http://www.nrc.gov/site- 
help/e-submittals/install-viewer.html. 
Information  about  applying  for  a  digital 
ID  certificate  is  available  on  NRC’s 
public  Web  site  at  http://www.nrc.gov/ 
site-help/e-submittals/apply- 
certificates.  html. 

Once  a  petitioner/requestor  has 
obtained  a  digital  ID  certificate,  had  a 
docket  created,  and  downloaded  the  EIE 
viewer,  it  can  then  submit  a  request  for 
hearing  or  petition  for  leave  to 
intervene.  Submissions  should  be  in 
Portable  Document  Format  (PDF)  in 
accordance  with  NRC  guidance 
available  on  the  NRC  public  Web  site  at 
http://www.nrc. gov/site-help/e- 
submittals. html.  A  filing  is  considered 
complete  at  the  time  the  filer  submits  its 
documents  through  EIE.  To  be  timely, 
an  electronic  filing  must  be  submitted  to 
the  EIE  system  no  later  than  11:59  p.m. 
Eastern  Time  on  the  due  date.  Upon 
receipt  of  a  transmission,  the  E-Filing 
system  time-stamps  the  document  and 
sends  the  submitter  an  e-mail  notice 
confirming  receipt  of  the  document.  The 
EIE  system  also  distributes  an  e-mail 
notice  that  provides  access  to  the 
document  to  the  NRC  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing 
request/petition  to  intervene  is  filed  so 
that  they  can  obtain  access  to  the 
document  via  the  E-Filing  system. 

A  person  filing  electronically  using 
the  agency’s  adjudicatory  e-filing  system 
may  seek  assistance  through  the 
“Contact  Us”  link  located  on  the  NRC 
Web  site  at  http://www.nrc.gov/site- 
help/e-submittals.htnil  or  by  calling  the 
NRC  electronic  filing  Help  Desk,  which 
is  available  between  8  a.m.  and  8  p.m.. 
Eastern  Time,  Monday  through  Friday, 
excluding  government  holidays.  The 
toll-free  help  line  number  is  (866)  672- 


7640.  A  person  filing  electronically  may 
also  seek  assistance  by  sending  an  e- 
mail  to  the  NRC  electronic  filing  Help 
Desk  at  MSHD.Resource@nrc.gov. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  requesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  First  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville,  Pike,  Rockville, 
Maryland  20852,  Attention;  Rulemaking 
and  Adjudications  Staff.  Participants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  ori 
all  other  participants.  Filing  is 
considered  complete  by  first-class  mail 
as  of  the  time  of  deposit  in  the  mail,  or 
by  courier,  express  mail,  or  expedited 
delivery  service  upon  depositing  the 
document  with  the  provider  of  the 
service. 

Non-timely  requests  and/or  petitions 
and  contentions  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  and/or  the  contentions 
should  be  admitted,  based  on  a 
balancing  of  the  factors  specified  in  10 
CFR  2.309(c)(l)(i)-(viii). 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehd.nrc.gov/EHD_Proceeding/home.asp, 
unless  excluded  pursuant  to  an  order  of 
the  Commission,  an  Atomic  Safety  and 
Licensing  Board,  or  a  Presiding  Officer. 
Participants  are  requested  not  to  include 
personal  privacy  information,  such  as 
social  security  numbers,  home 
addresses,  or  home  phone  numbers  in 
their  filings.  With  respect  to  copyrighted 
works,  except  for  limited  excerpts  that 
serve  the  purpose  of  the  adjudicatory 
filings  and  would  constitute  a  Fair  Use 
application.  Participants  are  requested 
not  to  include  copyrighted  materials  in 
their  submissions. 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
Nuclear  Reactors  icon  at  http:// 
www.nrc.gov/reactors/operating/ 
licensing/ renewal. html  on  the  NRC’s 
Web  site.  Copies  of  the  application  to 
renew  the  operating  license  for  CNS, 
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Unit  1,  is  available  for  public  inspection 
at  the  Commission’s  PDR,  located  at 
One  White  Flint  North,  11555  Rockville 
Pike  (first  floor),  Rockville,  MD  20852- 
2738,  and  at  http://www.nrc.gov/ 
reactors/operating/licensing/renewaU 
applications.html,  the  NRC’s  Web  site 
while  the  application  is  under  review. 
The  application  may  be  accessed  in 
ADAMS  through  the  NRC’s  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html  under  ADAMS  Accession 
Number  ML083030227.  As  stated  above, 
persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  may  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
by  telephone  at  1-800-397-4209  or 
301—415—4737,  or  by  e-mail  to 
PDR@nrc.gov. 

The  NRC  staff  has  verified  that  a  copy 
of  the  license  renewal  application  is 
also  available  to  local  residents  near 
CNS,  at  the  Auburn  Memorial  Library, 
1810  Courthouse  Avenue,  Auburn,  NE 
68305. 

The  applicant’s  counsel:  John  C. 
McClure,  Nebraska  Public  Power 
District,  1414  15th  Street  Columbus, 

NE.,  68602. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December,  2008. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian, 

Director,  Division  of  License  Renewal,  Office 
of  Nuclear  Reactor  Reguiation. 

[FR  Doc.  E8-30946  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7S9(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-483] 

Union  Electric  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Faciiity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Union  Electric 
Company  (the  licensee)  to  withdraw  its 
December  28,  2007,  application  for 
.  proposed  amendment  to  Facility 
Operating  License  No.  NPF-30  for  the 
Callaway  Plant,  Unit  1,  located  in 
Callaway  County,  Missouri. 

The  proposed  amendment  would 
have  modified  the  facility  Technical 
Specifications  (TSs)  pertaining  to  TS 
3.7.2,  “Main  Steam  Isolation  Valves 
(MSIVs),’’  by  adding  the  MSIVs  bypass 
valves  to  the  scope  of  the  TS. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  25,  2008 
(73  FR  15789).  However,  by  letter  dated 
December  10,  2008,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  28,  2007, 
and  the  licensee’s  letter  dated  December 
10,  2008,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading- 
rm.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  e-mail  to  pdr.resource@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  2008. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C.  Thadani, 

Senior  Project  Manager,  Plant  Licensing 
Branch  IV,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  E8-30945  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Model  Safety 
Evaluation,  Model  No  Significant 
Hazards  Determination,  and  Model 
Application  for  Licensees  That  Wish 
To  Adopt  TSTF-511,  Revision  0, 
“Eliminate  Working  Hour  Restrictions 
From  TS  5.2.2  To  Support  Compliance 
With  10CFR  Part  26” 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  approved  TSTF- 
511,  Revision  0,  “Eliminate  Working 
Hour  Restrictions  from  TS  5.2.2  to 
Support  Compliance  with  10  CFR  Part 
26,”  and  has  prepared  a  model  license 
amendment  request  (LAR),  model  safety 
evaluation  (SE),  and  model  proposed  no 
significant  hazards  consideration 
(NSHC)  determination  related  to 


deletion  of  paragraph  d  of  Technical 
Specification  (TS)  5.2.2  in  Standard 
Technical  Specifications  (STS).  The 
purpose  of  these  models  is  to  permit  the 
NRC  to  efficiently  process  license 
amendment  applications  that  propose  to 
adopt  TSTF-511,  Revision  0.  TSTF-511, 
Revision  0  revises  the  Administrative 
Controls  section  of  STS  to  support 
compliance  with  a  recent  revision  to  10  _ 
CFR  Part  26,  “Fitness  For  Duty 
Programs.”  Licensees  of  nuclear  power 
reactors  to  which  the  model  applies  may 
request  amendments  using  the  model 
application. 

The  NRC  issued  a  Federal  Register 
notice  (73  FR  16966,  March  31,  2008)  of 
the  issuance  of  a  final  rule  that  amended 
10  CFR  Part  26.  The  revised  regulations 
in  10  CFR  Part  26,  Subpart  I  supersede 
working  hour  restrictions  contained  in 
TS.  The  NRC  staff  hereby  announces 
that  the  model  SE  and  NSHC 
determination  may  be  referenced  in 
plant-specific  applications  to  adopt  the 
changes.  The  NRC  staff  can  most 
efficiently  consider  applications  based 
upon  the  model  application  if  the 
application  is  submitted  within  a  year  of 
this  Federal  Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Hamm,  Mail  Stop:  012H2. 
Division  of  Inspection  and  Regional 
Support,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-1472. 
SUPPLEMENTARY  INFORMATION: 
Background 

Regulatory  Issue  Summary  2000-06, 
“Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,”  was  issued  on  March 
20,  2000.  The  consolidated  line  item 
improvement  process  (CLllP)  is 
intended  to  improve  the  efficiency  of 
NRC  licensing  processes  by  processing 
proposed  changes  to  the  standard 
technical  specifications  (STS)  in  a 
manner  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  normally  includes  an  opportunity 
for  the  public  to  comment  on  a 
proposed  change  to  the  STS  after  a 
preliminary  assessment  by  the  NRC  staff 
and  a  finding  that  the  change  will  likely 
be  offered  for  adoption  by  licensees.  The 
CLIIP  directs  the  NRC  staff  to  evaluate 
any  comments  received  for  a  proposed 
change  to  STS  and  to  either  reconsider 
the  change  or  announce  the  availability 
of  the  change  for  adoption  by  licensees. 
Public  comment  periods  for  the 
proposed  changes  to  10  CFR  Part  26 
were  provided  prior  to  the  amendment 
of  Part  26.  No  public  comment  period  is 
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being  provided  for  the  model  LAR, 
model  SE,  and  model  proposed  NSHC 
determination  provided  in  this  notice 
since  this  notice  is  being  used  to 
implement  the  changes  to  10  CFR  Part 
26,  for  which  previous  comment  periods 
were  provided. 

This  notice  contains  changes 
proposed  for  incorporation  into  the  STS 
by  owners  group  participants  in  the 
Technical  Specification  Task  Force 
(TSTF)  and  is  designated  TSTF-511. 
TSTF-511,  Revision  0  can  be  viewed  on 
the  NRC’s  web  page  utilizing  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  The 
ADAMS  accession  number  for  TSTF- 
511,  Revision  0,  is  ML082610292. 

Applicability 

NRC  staff  has  attempted  to  make  the 
model  LAR,  model  SE,  and  model 
proposed  NSHC  determination 
applicable  to  all  licensees  of  power 
reactors.  Licensees  opting  to  apply  for 
this  TS  change  are  responsible  for 
reviewing  the  staffs  evaluation, 
referencing  the  applicable  technical 
justifications,  providing  any  necessary 
plant-specific  information,  and 
confirming  the  applicability  of  the 
change  to  their  plant.  To  efficiently 
process  the  incoming  license 
amendment  applications,  the  NRC  staff 
requests  that  each  licensee  applying  for 
the  changes  addressed  by  TSTF-511, 
Revision  0,  using  the  CLIIP,  submit  a 
license  amendment  request  that  adheres 
to  the  attached  model  application. 
Variations  from  the  model  application 
in  this  notice  may  require  additional 
review  by  NRC  staff,  and  may  increase 
the  time  and  resources  needed  for 
review.  Significant  variations  from  the 
model  application,  or  inclusion  of 
additional  changes  to  the  license,  may 
result  in  staff  rejection  of  the  submittal. 
Instead,  licensees  desiring  significant 
variations  and/or  additional  changes 
should  submit  a  LAR  that  does  not 
request  to  adopt  TSTF-511  under  the 
CLIIP.  Each  amendment  application 
made  in  response  to  the  notice  of 
availability  will  be  processed  and 
noticed  in  accordance  with  applicable 
rules  and  NRC  procedures. 

Public  Notices 

Licensees  wishing  to  adopt  the  change 
must  submit  an  application  in 
accordance  with  applicable  rules  and 
other  regulatory  requirements.  For  each 
application  the  NRC  staff  will  publish  a 
notice  of  consideration  of  issuance  of 
amendment  to  facility  operating 
licenses,  a  proposed  no  significant 
hazards  consideration  determination, 
and  a  notice  of  opportunity  for  a 
hearing.  The  staff  will  also  publish  a 


notice  of  issuance  of  an  amendment  to 
an  operating  license  to  announce  the 
deletion  of  those  portions  of  TS 
superseded  by  10  CFR  Part  26,  Subpart 
I  for  each  plant  that  receives  the 
requested  change. 

Dated  at  Rockville,  Maryland  this  11th  of 
December  2008. 

For  the  Nuclear  Regulatory  Commission. 

Robert  B.  Elliott, 

Branch  Chief,  Technical  Specifications 
Branch,  Division  of  Inspections  and  Begional 
Support,  Office  of  Nuclear  Beactor 
Begulation. 

Proposed  Model  Application  for 
License  Amendments  Adopting  TSTF- 
511,  Revision  0,  “Eliminate  Working 
Hour  Restrictions  From  TS  5.2.2  To 
Support  Compliance  With  10  CFR  Part 
26” 

U.S.  Nuclear  Regulatory  Commission, 
Document  Control  Desk, 

Washington,  DC  20555. 

SUBJECT:  [Plant  Name] 

DOCKET  NO.  50-[XXXl 
LICENSE  AMENDMENT  REQUEST  FOR 
ADOPTION  OF  TSTF-511,  REV.  0, 
“ELIMINATE  WORKING  HOUR 
RESTRICTIONS  FROM  TS  5.2.2  TO 
SUPPORT  COMPLIANCE  WITH  10  CFR 
PART  26.” 

In  accordance  with  the  provisions  of 
Section  50.90  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR), 
[LICENSEE]  is  submitting  a  request  for 
an  amendment  to  the  Technical 
Specifications  (TS)  for  [PLANT  NAME, 
UNIT  NO.]. 

The  proposed  amendment  would 
delete  those  portions  of  TS  superseded 
by  10  CFR  Part  26,  Subpart  1.  This 
change  is  consistent  with  NRC  approved 
Revision  0  to  Technical  Specification 
Task  Force  (TSTF)  Improved  Standard 
Technical  Specification  Change 
Traveler,  TSTF-511,  “Eliminate 
Working  Hour  Restrictions  from  TS 

5.2.2  to  Support  Compliance  with  10 
CFR  Part  26.”  [Discuss  any  differences 
with  TSTF-511,  Revision  0.]  The 
availability  of  this  TS  improvement  was 
announced  in  the  Federal  Register  on 
[Date]  ([  ]  FR  [  ])  as  part  of  the 
consolidated  line  item  improvement 
process  (CLIIP). 

Attachment  1  provides  an  evaluation 
of  the  proposed  change.  Attachment  2 
provides  the  existing  TS  pages  marked 
up  to  show  the  proposed  change. 
Attachment  3  provides  the  proposed  TS 
changes  in  final  typed  format. 
Attachment  4  provides  the  regulatory 
commitment[s]. 

[LICENSEE]  requests  approval  of  the 
proposed  license  amendment  by 
[DATE],  to  support  implementation  of 
TS  changes  concurrent  with 
implementation  of  the  new  10  CFR  26, 


Subpart  I  requirements  [BY  October  1 , 
2009  OR  WITHIN  X  DAYS]. 

This  letter  contains  [one]  regulatory 
commitment[s]  as  identified  in 
Attachment  4. 

In  accordance  with  10  CFR  50.91,  a 
copy  of  this  application,  with 
attachments,  is  being  provided  to  the 
designated  [STATE]  Official. 

If  you  should  have  any  questions 
regarding  this  submittal,  please  contact 
[  ]. 

I  declare  [or  certify,  verify,  state] 
under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

[NAME,  TITLE] 

Attachments; 

1.  Evaluation  of  Proposed  Change 

2.  Proposed  Technical  Specification 
Change  (Mark-Up) 

3.  Proposed  Technical  Specification 
Change  (Re-Typed) 

4.  List  of  Regulatory  Commitments 
cc:  [NRR  Project  Manager] 

[Regional  Office] 

[Resident'  Inspector] 

(State  Contact] 

Attachment  1 

Evaluation  of  Proposed  Change 

License  Amendment  Request  for 
Adoption  of  TSTF-511,  Revision  0, 
“Eliminate  Working  Hour  Restrictions 
from  TS  5.2.2  to  Support  Compliance 
with  10  CFR  Part  26.” 

1.0  Description 

2.0  Proposed  Change 

3.0  Background 

4.0  Technical  Analysis 

5.0  Regulatory  Safety  Analysis 

5.1  No  Significant  Hazards 
Determination 

5.2  Applicable  Regulatory 
Requirements/Criteria 

6.0  Environmental  Consideration 
7.0  References 

1.0  DESCRIPTION 

The  proposed  amendment  would 
delete  those  portions  of  TS  superseded 
by  10  CFR  Part  26,  Subpart  I.  This 
change  is  consistent  with  NRC  approved 
Revision  0  to  Technical  Specification 
Task  Force  (TSTF)  Improved  Standard 
Technical  Specification  Change 
Traveler,  TSTF-511,  “Eliminate 
Working  Hour  Restrictions  from  TS 

5.2.2  to  Support  Compliance  with  10 
CFR  Part  26.”  Minor  differences 
between  the  proposed  plant  specific  TS 
changes,  and  the  changes  proposed  hy 
TSTF-511  are  listed  in  section  2.0.  The 
availability  of  this  TS  improvement  was 
announced  in  the  Federal  Register  on 
[Date]  ([  ]  FR  [  ])  as  part  of  the 
consolidated  line  item  improvement 
process  (CLIIP). 
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2.0  PROPOSED  CHANGE 

Consistent  with  the  NRC  approved 
Revision  0  of  TSTF-511,  the  proposed 
TS  changes  delete  those  portions  of  TS 
superseded  by  10  CFR  Part  26,  Subpart 
I. 

This  application  is  being  made  in 
accordance  with  the  CLIIP.  [LICENSEE] 
is  [not]  proposing  variations  or 
deviations  from  the  TS  changes 
described  in  TSTF-511,  Revision  0,  or- 
the  NRC  staffs  model  safety  evaluation 
(SE)  published  on  [DATE]  ([  ]  FR  [  ]) 
as  part  of  the  CLIIP  Notice  of 
Availability.  [Discuss  any  differences 
with  TSTF-511,  Revision  0  and  the 
effect  of  any  changes  on  the  NRC  staffs 
model  SE.] 

3.0  BACKGROUND 

The  NRC  issued  a  Federal  Register 
notice  (73  FR  16966,  March  31,  2008)  of 
the  issuance  of  a  final  rule  that  amended 
10  CFR  Part  26.  The  revised  regulations 
in  10  CFR  Part  26,  Subpart  I  supersede 
working  hour  restrictions  contained  in 
[paragraph  d  of  TS  5.2.2].  The 
background  for  this  application  is 
adequately  addressed  by  the  NRC  Notice 
of  Availability  published  on  [DATE] 

([  ]FR[  ]). 

4.0  TECHNICAL  ANALYSIS 

[LICENSEE]  has  reviewed  the  SE 
published  on  [DATE]  ([  ]  FR  [  ])  as 
part  of  the  CLIIP  Notice  of  Availability. 
[LICENSEE]  has  concluded  that  the 
technical  justifications  presented  in  the 
SE  prepared  by  the  NRC  staff  are 
applicable  to  [PLANT,  UNIT  NO.]. 

10  CFR  Part  26,  Subpart  I,  supersedes 
existing  worker  fatigue  guidance.  10 
CFR  Part  26,  Subpart  I,  distinguishes 
between  work  hour  controls  and  fatigue 
management  and  strengthens  the 
requirements  for  both.  Under  the  new 
rule,  work  hour  restrictions  include  not 
only  work  hour  limitations  for  rolling 
24-hour,  48-hour,  and  7-day  periods,  but 
also  include  a  required  minimum  break 
between  work  periods  and  varying 
required  minimum  days  off. 
Additionally,  Subpart  I  confines  the  use 
of  waivers  (deviations  from  restrictions) 
to  situations  where  overtime  is 
necessary  to  mitigate  or  prevent  a 
condition  adverse  to  safety  or  necessary 
to  maintain  the  security  of  the  facility. 
Subpart  I  also  strengthens  reporting 
requirements.  Finally,  the  new  rule’s 
work  hour  control  scope  includes 
certain  operating  and  maintenance 
personnel,  as  well  as  individuals 
directing  those  operating  and 
maintenance  personnel,  health  physics 
and  chemistry  personnel  who  are  a  part 
of  the  on-site  emergency  response 
organization  minimum  shift 


complement,  the  fire  brigade  member 
who  is  responsible  for  understanding 
the  effects  of  fire  and  fire  suppressants 
on  safe  shutdown  capability,  and  certain 
security  personnel. 

The  proposed  change  removes 
working  hour  limits  imposed  in  the 
Technical  Specifications  in  order  to 
support  compliance  with  10  CFR  Part 
26,  Subpart  I.  Work  hour  controls  and 
fatigue  management  requirements  have 
been  incorporated  into  the  NRC’s 
regulations;  therefore,  it  is  unnecessary 
to  have  work  hour  control  requirements 
in  the  Technical  Specifications. 

Removal  of  the  Technical 
Specification  requirements  will  be 
performed  concurrently  with  the 
implementation  of  the  10  CFR  Part  26, 
Subpart  I,  requirements,  even  if  the 
Technical  Specification  change  is 
implemented  prior  to  the  October  1, 
2009  deadline.  Along  with  this  LAR, 
[LICENSEE]  has  submitted  a 
commitment  to. comply  with  10  CFR 
Part  26  concurrently  with  the 
implementation  of  the  Technical 
Specification  change. 

5.0  REGULATORY  SAFETY 
.  ANALYSIS 

5.1  NO  SIGNIFICANT  HAZARDS 
DETERMINATION 

[LICENSEE]  has  reviewed  the  no 
significant  hazards  determination 
published  on  [DATE]  ([  ]  FR  [  ])  as 
part  of  the  CLIIP  Notice  of  Availability. 
[LICENSEE]  has  concluded  that  the 
determination  presented  in  the  notice  is 
applicable  to  [PLANT,  UNIT  NO.]. 
[LICENSEE]  has  evaluated  the  proposed 
changes  to  the  TS  using  the  criteria  in 
10  CFR  50.92  and  has  determined  that 
the  proposed  changes  do  not  involve  a 
significant  hazards  consideration.  An 
analysis  of  the>issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1:  The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26. 
Removal  of  the  Technical  Specification 
requirements  will  be  performed 
concurrently  with  the  implementation 
of  the  10  CFR  Part  26,  Subpart  I, 
requirements.  The  proposed  change 
does  not  impact  the  physical 
configuration  or  function  of  plant 
structures,  systems,  or  components 


(SSCs)  or  the  manner  in  which  SSCs  are 
operated,  maintained,  modified,  tested, 
or  inspected.  Worker  fatigue  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Worker  fatigue  is  not  an 
assumption  in  the  consequence 
mitigation  of  any  accident  previously 
evaluated. 

Therefore,  it  is  concluded  that  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2:  The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Accident  Previously  Evaluated 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26. 

Working  hours  will  continue  to  be 
controlled  in  accordance  with  NRC 
requirements.  The  new  rule  allows  for 
deviations  from  controls  to  mitigate  or 
prevent  a  condition  adverse  to  safety  or 
as  necessary  to  maintain  the  security  of 
the  facility.  This  ensures  that  the  new 
rule  will  not  unnecessarily  restrict 
working  hours  and  thereby  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  alter 
the  plant  configuration,  require  new 
plant  equipment  to  be  installed,  alter 
accident  analysis  assumptions,  add  any 
initiators,  or  effect  the  function  of  plant 
systems  or  the  manner  in  which  systems 
are  operated,  maintained,  modified, 
tested,  or  inspected. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3:  The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
a  Margin  of  Safety 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26.  The 
proposed  change  does  not  involve  any 
physical  changes  to  plant  or  alter  the 
manner  in  which  plant  systems  are 
operated,  maintained,  modified,  tested, 
or  inspected.  The  proposed  change  does 
not  alter  the  manner  in  which  safety 
limits,  limiting  safety  system  settings  or 
limiting  conditions  for  operation  are 
determined.  The  safety  analysis 
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acceptance  criteria  are  not  affected  by 
this  change.  The  proposed  change  will 
not  result  in  plant  operation  in  a 
configuration  outside  the  design  basis. 
The  proposed  change  does  not  adversely 
affect  systems  that  respond  to  safely 
shutdown  the  plant  and  to  maintain  the 
plant  in  a  safe  shutdown  condition. 

Removal  of  plant-specific  Technical 
Specification  administrative 
requirements  will  not  reduce  a  margin 
of  safety  because  the  requirements  in  10 
CFR  Part  26  are  adequate  to  ensure  that 
worker  fatigue  is  managed. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  [LICENSEE] 
concludes  that  the  proposed  change 
presents  no  significant  hazards 
consideration  under  the  standards  set 
forth  in  10  CFR  50.92(c),  and, 
accordingly,  a  finding  of  “no  significant 
hazards  consideration”  is  justified. 

5.2  APPLICABLE  REGULATORY 
REQUIREMENTS/CRITERIA 

A  description  of  the  proposed  TS 
change  and  its  relationship  to  applicable 
regulatory  requirements  was  provided 
in  the  NRC  Notice  of  Availability 
published  on  [DATE]  ([  ]  FR  [  ]). 
[LICENSEE]  has  reviewed  the  NRC 
staff  s  model  SE  published  on  [DATE] 

([  ]  FR  [  ])  as  part  of  the  CLIIP  Notice 
of  Availability  and  concluded  that  the 
regulatory  evaluation  section  is 
applicable  to  [PLANT,  UNIT  NO.]. 

The  proposed  change  eliminates  the 
plant-specific  Technical  Specification 
administrative  controls  on  working 
hours.  The  Technical  Specification 
guidance  has  been  superseded  by  10 
CFR  Part  26. 

10  CFR  Part  26,  Subpart  I,  “Managing 
Fatigue,”  contains  requirements  for 
managing  worker  fatigue  at  operating 
nuclear  power  plants. 

10  CFR  50.36  provides,  among  other 
things,  the  regulatory  requirements  for 
the  content  in  the  Administrative 
Controls  section  of  the  Technical 
Specifications.  The  inclusion  of 
requirements  to  control  working  hours 
and  manage  fatigue  is  not  required  to  be 
in  the  Administrative  Controls  by  10 
CFR  Part  50.36.  Because  the 
requirement  to  control  working  hours 
and  manage  fatigue  is  provided  in  10 
CFR  Part  26,  Subpart  I,  it  is  unnecessary 
for  the  Technical  Specifications  to 
contain  similar  controls. 

6.0  ENVIRONMENTAL 
CONSIDERATION 

[LICENSEE]  has  reviewed  the 
environmental  evaluation  included  in 
the  safety  evaluation  (SE)  published  on 
[DATE]  ([  ]  FR  [  ])  as  part  of  the  CLIIP 


Notice  of  Availability.  [LICENSEE]  has 
concluded  that  the  staffs  findings 
presented  in  that  evaluation  are 
applicable  to  [PLANT,  NO.].  The 
proposed  amendment  changes 
recordkeeping,  reporting,  or 
administrative  procedures.  Accordingly, 
the  amendment  meets  the  eligibility 
criteria  for  categorical  exclusion  set 
forth  in  10  CFR  51.22(c)(10).  Pursuant  to 
10  CFR  51.22(b)  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  in 
connection  with  the  issuance  of  the 
amendment. 

7.0  REFERENCES 

1.  Federal  Register  Notice,  Final  Rule 
10  CFR  Part  26  published  on  March  31, 
2008. 

2.  TSTF-511,  Revision  0,  “Eliminate 
Working  Hour  Restrictions  from  TS 
5.2.2  to  Support  Compliance  with  10 
CFR  Part  26.” 

3.  Federal  Register  Notice,  Notice  of 

Availability  published  on  [DATE]  ([  ] 

FR[  ]). 

Attachment  2 

Proposed  Technical  Specification 
Change  (Mark-Up) 

Attachment  3 

Proposed  Technical  Specification 
Change  (Re-Typed) 

Attachment  4 

List  of  Regulatory  Commitments 
Commitment 

Removal  of  the  plant-specific  TS 
requirements  will  be  performed 
concurrently  with  the  implementation 
of  the  10  CFR  Part  26,  Subpart  I 
requirements.  This  commitment  will  be 
completed  no  later  than  October  1, 

2009. 

Model  Safety  Evaluation 

U.S.  Nuclear  Regulatory  Commission 
Office  of  Nuclear  Reactor  Regulation 
Consolidated  Line  Item  Improvement 
Technical  Specification  Task  Force 
Change  TSTF-511 ,  Revision  0, 
“Eliminate  Working  Hour  Restrictions 
from  TS  5.2.2  to  Support  Compliance 
with  10  CFR  Part  26.” 

1.0  INTRODUCTION 
By  application  dated  [Date],  [Name  of 
Licensee]  (the  licensee)  requested 
changes  to  the  Technical  Specifications 
(TS)  for  the  [Name  of  Facility]. 

The  proposed  changes  would: 

1.  Delete  paragraph  d  of  TS  5.2.2, 
“Unit  Staff.” 

The  licensee  stated  that  the 
application  is  consistent  with  NRC 


approved  Revision  0  to  Technical 
Specification  Task  Force  (TSTF) 
Improved  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
511,  “  Eliminate  Working  Hour 
Restrictions  from  TS  5.2.2  to  Support 
Compliance  with  10  CFR  Part  26.” 
[Discuss  any  differences  with  TSTF- 
511,  Revision  0.]  The  availability  of  this 
TS  improvement  was  announced  in  the 
Federal  Register  on  [Date]  ([  ]  FR  [  ]) 
as  part  of  the  consolidated  line  item 
improvement  process  (CLIIP). 

2.0  REGULATORY  EVALUATION 

The  history  of  NRC  regulations 
pertaining  to  prevention  of  worker 
impairment  is  summarized  in  the 
Federal  Register  notice  containing  the 
final  rule  that  amended  10  CFR  Part  26 
(73  FR  16966,  March  31,  2008).  10  CFR 
Part  26,  Subpart  I  provides  the 
regulatory  requirements  for  managing 
worker  fatigue  at  nuclear  power  plants. 

The  NRC’s  regulatory  requirements 
related  to  the  content  of  the  TS  are 
contained  in  10  CFR  Part  50.36.  10  CFR 
50.36  requires  that  the  TS  include  items 
in  the  following  categories:  (1)  Safety 
limits,  limiting  safety  systems  settings, 
and  limiting  control  settings;  (2) 
limiting  conditions  for  operation 
(LCOs);  (3)  Surveillance  Requirements 
(SR);  (4)  design  features;  and  (5) 
administrative  controls.  The 
administrative  controls  are  the 
provisions  relating  to  organization  and 
management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  assure  operation 
of  the  facility  in  a  safe  manner. 

The  NRC’s  guidance  for  the  format 
and  content  of  licensee  Technical 
Specifications  can  be  found  in  NUREG— 
1430,  Revision  3.0,  “Standard  Technical 
Specifications  Babcock  and  Wilcox 
Plants,”  NUREG-1431,  Revision  3.0, 
“Standard  Technical  Specifications 
Westinghouse  Plants,”  NUREG— 1432, 
Revision  3.0,  “Standard  Technical 
Specifications  Combustion  Engineering 
Plants,”  NUREG-1433,  Revision  3.0, 
“Standard  Technical  Specifications 
General  Electric  Plants,  BWR/4,”  and 
NUREG-1434,  Revision  3.0,  “Standard 
Technical  Specifications  General 
Electric  Plants,  BWR/6,”  referred  to  as 
Standard  Technical  Specifications 
(STS).  Section  5  of  STS  contains 
administrative  controls.  Paragraph  d  of 
Section  5.2.2  of  STS  contains 
requirements  for  administrative 
procedures  to  limit  the  working  hours  of 
personnel  who  perform  safety  related 
functions.  This  paragraph  represents 
NRC’s  guidance  on  how  licensee  TS 
requirements  should  address  work  hour 
controls.  Licensees  adhere  to  the 
guidance  to  varying  degrees  due  to 
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minor  administrative  differences  and 
differences  in  each  licensee’s  current 
licensing  basis.  The  inconsistent  level  of 
adherence  to  NRC  guidance  has  lead  to 
inconsistent  TS  interpretation  and 
implementation.  This  has  also  made  it 
difficult  for  NRC  to  enforce  the 
requirements. 

The  new  requirements  of  10  CFR  Part 
26,  Subpart  I  supersede  the  guidance  for 
requirements  found  in  Paragraph  d  of 
Section  5.2.2  of  all  STS.  Subpart  I 
distinguishes  between  work  hour 
controls  and  fatigue  management  and 
strengthens  the  requirements  for  both. 
Subpart  I  requires  nuclear  power  plant 
licensees  to  ensure  against  worker 
fatigue  adversely  affecting  public  health 
and  safety  and  the  common  defense  and 
security  by  establishing  clear  and 
enforceable  requirements  for  the 
management  of  worker  fatigue. 

Licensees  are  required  to  implement 
Subpart  I  by  October  1,  2009  as 
announced  in  the  Final  rule  that  revised 
10  CFR  Part  26  (73  FR  16966,  March  31, 
2008).  TSTF-511  proposed  a  change  to 
STS  that  would  delete  paragraph  d  of 
STS  5.2.2.  This  change  was  approved  in 
Federal  Register  notice  on  [Date]  ([  ] 

FR[  ]). 

2.1  Adoption  of  TSTF-511,  Revision  0, 
by  [facility  name] 

Proper  adoption  of  TSTF-511  and 
implementation  of  10  CFR  Part  26, 
Subpart  I  by  [licensee]  will  provide 
reasonable  assurance  that  [licensee]  will 
maintain  limits  on  the  working  hours  of 
personnel  who  perform  safety  related 
functions.  [Licensee]  has  committed  to 
remove  the  plant-specific  TS 
requirements  concurrently  with  the 
implementation  of  the  10  CFR  Part  26, 
Subpart  I  requirements. 

3.0  TECHNICAL  EVALUATION 

Controls  on  work  hours  for  personnel 
at  nuclear  power  plants  are  necessary  to 
prevent  worker  fatigue  from  adversely 
affecting  public  health  and  safety  and 
the  common  defense  and  security.  Work 
hour  controls  for  [facility  name]  are 
currently  located  in  [paragraph  d  of  TS 
5.2.2].  When  implemented,  the 
regulatory  requirements  of  10  CFR  26, 
Subpart  I  replace  the  plant-specific  TS 
requirements  found  in  [paragraph  d  of 
[facility  name]]  TS. 

The  licensee  proposed  deleting 
[paragraph  d  of  TS  5.2.2].  The  licensee 
committed  to  implement  the  new 
requirements  of  10  CFR  Part  26,  Subpart 
I  concurrently  with  the  deletion  of  the 
TS  requirements  on  work  hour  controls. 
The  NRC  staff  finds  that  reasonable 
controls  for  the  implementation  and  for 
subsequent  evaluation  of  proposed 
changes  pertaining  to  the  above 


regulatory  commitment(s)  are  best 
provided  by  the  licensee’s 
administrative  processes,  including  its 
commitment  management  program  (see 
Regulatory  Issue  Summary  2000-017, 
“Managing  Regulatory  Commitments 
Made  by  Power  Reactor  Licensees  to  the 
NRC  Staff’).  The  above  regulatory 
commitments  do  not  warrant  the 
creation  of  regulatory  requirements 
(items  requiring  prior  NRC  approval  of 
subsequent  changes). 

The  staff  evaluated  the  licensee’s 
proposed  change  against  the  applicable 
regulatory  requirements  listed  in  section 
2.  The  staff  also  compared  the  proposed 
change  to  the  change  made  to  STS  by 
TSTF-511.  The  staff  considered  the 
licensee’s  commitment  to  implement  10 
CFR  Part  26,  Subpart  I  concurrently 
with  the  deletion  of  TS  work  hour 
control  requirements  in  its  evaluation  of 
the  proposed  change.  Given  the 
licensee’s  commitment,  there  is 
reasonable  assurance  that  the  licensee 
will  comply  with  the  regulations  for 
work  hour  controls,  either  through  TS 
requirements  or  through  the 
requirements  of  10  CFR  part  26,  Subpart 
I,  at  all  times  at  [facility  name]. 
Therefore,  the  licensee  will  continue  to 
prevent  worker  fatigue  from  adversely 
affecting  public  health  and  safety  and 
the  common  defense  and  security. 
Therefore,  the  staff  finds  the  proposed 
change  acceptable. 

4.0  STATE  CONSULTATION 

In  accordance  with  the  Commission’s 
regulations,  the  [Name  of  State]  State 
official  was  notified  of  the  proposed 
issuance  of  the  amendment.  The  State 
official  had  [no]  comments.  [If 
comments  were  provided,  they  should 
be  addressed  here]. 

5.0  ENVIRONMENTAL 
CONSIDERATION 

The  amendment  changes 
recordkeeping,  reporting,  or 
administrative  procedures.  Accordingly, 
the  amendment  meets  the  eligibility 
criteria  for  categorical  exclusion  set 
forth  in  10  CFR  51.22(c)(10).  Pursuant  to 
10  CFR  51.22(b)  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  in 
connection  with  the  issuance  of  the 
amendment. 

6.0  CONCLUSION 

The  Commission  has  concluded, 
based  on  the  considerations  discussed 
above,  that:  (1)  There  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by 
operation  in  the  proposed  manner,  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission’s 


regulations,  and  (3)  the  issuance  of  the 
amendment  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

7.0  REFERENCES 

1.  [Licensee]  Licensee  Amendment 
Request  to  adopt  TSTF-511,  [DATE] 

2.  Federal  Register  Notice,  Notice  of 
Availability  published  on  [DATE]  ([  ] 
FR[  ]). 

3.  TSTF-511  Revision  0,  “  Eliminate 
Working  Hour  Restrictions  from  TS 
5.2.2  to  Support  Compliance  with  10 
CFR  Part  26.’’ 

Principal  Contributors:  [NRC 
Technical  Reviewer] 

MODEL  NO  SIGNIFICANT  HAZARDS 
DETERMINATION 

Description  of  Amendment  Request: 
The  proposed  amendment  would  delete 
[paragraph  d  of  TS  5.2.2]. 

Basis  for  No  Significant  Hazards 
Determination:  As  required  by  10  CFR 
50.91(a),  an  analysis  of  the  issue  of  no 
significant  hazards  consideration  is 
presented  below: 

Criterion  1:  The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26. 
Removal  of  the  Technical  Specification 
requirements  will  be  performed 
concurrently  with  the  implementation 
of  the  10  CFR  Part  26,  Subpart  I, 
requirements.  The  proposed  change 
does  not  impact  the  physical 
configuration  or  function  of  plant 
structures,  systems,  or  components 
(SSCs)  or  the  manner  in  which  SSCs  are 
operated,  maintained,  modified,  tested, 
or  inspected.  Worker  fatigue  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Worker  fatigue  is  not  an 
assumption  in  the  consequence 
mitigation  of  any  accident  previously 
evaluated. 

Therefore,  it  is  concluded  that  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2:  The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Accident  Previously  Evaluated 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
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perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26. 

Working  hours  will  continue  to  be 
controlled  in  accordance  with  NRC 
requirements.  The  new  rule  allows  for 
deviations  ft-om  controls  to  mitigate  or 
prevent  a  condition  adverse  to  safety  or 
as  necessary  to  maintain  the  security  of 
the  facility.  This  ensures  that  the  new 
rule  will  not  unnecessarily  restrict 
working  hours  and  thereby  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  alter 
the  plant  configuration,  require  new 
plant  equipment  to  be  installed,  alter 
accident  analysis  assumptions,  add  any 
initiators,  or  effect  the  function  of  plant 
systems  or  the  manner  in  which  systems 
are  operated,  maintained,  modified, 
tested,  or  inspected. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3:  The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
a  Margin  of  Safety 

The  proposed  change  removes 
Technical  Specification  restrictions  on 
working  hours  for  personnel  who 
perform  safety  related  functions.  The 
Technical  Specification  restrictions  are 
superseded  by  the  worker  fatigue 
requirements  in  10  CFR  Part  26.  The 
proposed  change  does  not  involve  any 
physical  changes  to  plant  or  alter  the 
manner  in  which  plant  systems  are 
operated,  maintained,  modified,  tested, 
or  inspected.  The  proposed  change  does 
not  alter  the  manner  in  which  safety 
limits,  limiting  safety  system  settings  or 
limiting  conditions  for  operation  are 
determined.  The  safety  analysis 
acceptance  criteria  are  not  affected  by 
this  change.  The  proposed  change  will 
not  result  in  plant  operation  in  a 
configuration  outside  the  design  basis. 
The  proposed  change  does  not  adversely 
affect  systems  that  respond  to  safely 
shutdown  the  plant  and  to  maintain  the 
plant  in  a  safe  shutdown  condition. 

Removal  of  plant-specific  Technical 
Specification  administrative 
requirements  will  not  reduce  a  margin 
of  safety  because  the  requirements  in  10 
CFR  Part  26  are  adequate  to  ensure  that 
worker  fatigue  is  managed. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  NRC 
concludes  that  the  proposed  change 
presents  no  significant  hazards 
consideration  under  the  standards  set 


forth  in  10  CFR  50.92(c),  and, 
accordingly,  a  finding  of  “no  significant 
hazards  consideration”  is  justified. 

[FR  Doc.  E8-30939  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  ID  NRC-2008-0631] 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance;  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  December  2,  2008  (73  FR  73351),  that 
lists  all  notices  of  amendments  issued, 
or  proposed  to  be  issued  from  November 
6,  2008,  to  November  19,  2008.  This 
action  is  necessary  to  correct  an 
erroneous  amendment  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  S.  Tam,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055.5- 
0001;  telephone  (301)  415-1451,  e-mail: 
Peter.  Tam@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On  page 
73356,  in  the  first  column,  the  seventh 
line  from  the  top,  “Amendment  No.: 
171”  is  corrected  to  read  “Amendment 
No.;  271”. 

Dated  in  Rockville,  Maryland,  this  16th 
daj'  of  December  2008. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tam, 

Senior  Project  Manager,  Plant  Licensing 
Branch  Ill-l,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  E8-30943  Filed  12-29-08;  8:45  am] 
BILCtNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  section  189a. (2)  of  the 
Atomic  Energy  Act  of  19.54,  as  amended" 
(the  Act),  the  U.S.  Nuclear  Regulatory 
Commi.ssion  (the  Commission  or  NRC 
staff)  is  publishing  this  regular  biweekly 
notice.  The  Act  requires  the 
Commission  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 


issued  and  grants  the  Commission  the 
authority  to  issue  and  make 
immediately  effective  any  amendment 
to  an  operating  license  upon  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  4, 
2008  to  December  17,  2008.  The  last 
biweekly  notice  was  published  on 
December  16,  2008  (73  FR  76407). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commi.ssion  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  60  days  after  the  date  of 
publication  of  this  notice.  The 
Commission  may  issue  the  licen.se 
amendment  before  expiration  of  the  60- 
day  period  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  In  addition,  the 
Commission  may  issue  the  amendment 
prior  to  the  expiration  of  the  30-day 
comment  period  should  circumstances 
change  during  the  30-day  comment 
period  such  that  failure  to  act  in  a 
timely  way  would  result,  for  example  in 
derating  or  shutdown  of  the  facility. 
Should  the  Commission  take  action 
prior  to  the  expiration  of  either  the 
comment  period  or  the  notice  period,  it 
will  publish  in  the  Federal  Register  a 
notice  of  issuance.  Should  the 
Commission  make  a  final  No  Significant 
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Hazards  Consideration  Determination, 
any  hearing  will  take  place  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

Written  comments  may  he  submitted  . 
by  mail  to  the  Chief,  Rulemaking, 
Directives  and  Editing  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

Within  60  days  after  the  date  of 
publication  of  this  notice,  person(s)  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
via  electronic  submission  through  the 
NRC  E-Filing  system  for  a  hearing  and 
a  petition  for  leave  to  intervene. 

Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission’s 
“Rules  of  Practice  for  Domestic 
Licensing  Proceedings”  in  10  CFR  Part 
2.  Interested  person(s)  should  consult  a 
current  copy  of  10  CFR  2.309,  which  is 
available  at  the  Commission’s  PDR, 
located  at  One  White  Flint  North,  Public 
File  Area  01F21,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 

Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System’s  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://\v\vw. nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  within  60 
days,  the  Commission  or  a  presiding 
officer  designated  by  the  Commission  or 
by  the  Chief  Administrative  Judge  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the  Chief 
Administrative  Judge  of  the  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.309,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  general  requirements:  (1)  The 
name,  address,  and  telephone  number  of 


the  requestor  or  petitioner:  (2)  the 
nature  of  the  requestor’s/petitioner’s 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (3)  the  nature  and 
extent  of  the  requestor’s/petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (4)  the  possible 
effect  of  any  decision  or  order  which 
may  be  entered  in  the  proceeding  on  the 
requestor’s/petitioner’s  interest.  The 
petition  must  also  set  forth  the  specific 
contentions  which  the  petitioner/ 
requestor  seeks  to  have  litigated  at  the 
proceeding. 

Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner/requestor  shall 
provide  a  brief  explanation  of  the  bases 
for  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner/requestor 
intends  to  rely  in  proving  the  contention 
at  the  hearing.  The  petitioner/requestor 
must  also  provide  references  to  those 
specific  sources  and  documents  of 
which  the  petitioner  is  aware  and  on 
which  the  petitioner/requestor  intends 
to  rely  to  establish  those  facts  or  expert 
opinion.  The  petition  must  include 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner/ 
requestor  to  relief.  A  petitioner/ 
requestor  who  fails  to  satisfy  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

If  a  hearing  is  requested,  and  the 
Commission  has  not  made  a  final 
determination  on  the  is.sue  of  no 
significant  hazards  consideration,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held.  If  the  final 
determination  is  that  the  amendment 
request  involves  no  significant  hazards 
consideration,  the  Commission  may 
issue  the  amendment  and  make  it 
immediately  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment.  If  the  final 
determination  is  that  the  amendment 
request  involves  a  significant  hazards 


consideration,  any  hearing  held  would 
take  place  before  the  issuance  of  any 
amendment. 

A  request  for  hearing  or  a  petition  for 
leave  to  intervene  must  be  filed  in 
accordance  with  the  NRC  E-Filing  rule, 
which  the  NRC  promulgated  in  August 
28,  2007  (72  FR  49139).  The  E-Filing 
process  requires  participants  to  submit 
and  serve  documents  over  the  Internet 
or  in  some  cases  to  mail  copies  on 
electronic  storage  media.  Participants 
may  hot  submit  paper  copies  of  their 
filings  unless  they  seek  a  waiver  in 
accordance  with  the  procedures 
described  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  five  (5) 
days  prior  to  the  filing  deadline,  the 
petitioner/requestor  must  contact  the 
Office  of  the  Secretary  by  e-mail  at 
hearingdocket@nrc.gov,  or  by  calling 
(301)  415-1677,  to  request  (1)  a  digital 
ID  certificate,  which  allows  the 
participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating:  and/or  (2)  creation  of  an 
electronic  docket  for  the  proceeding 
(even  in  instances  in  which  the 
petitioner/requestor  (or  its  counsel  or 
representative)  already  holds  an  NRC- 
issued  digital  ID  certificate).  Each 
petitioner/requestor  will  need  to 
download  the  Workplace  Forms 
ViewerT^  to  access  the  Electronic 
Information  Exchange  (EIE),  a 
component  of  the  E-Filing  system.  The 
Workplace  Forms  Viewer™  is  free  and 
is  available  at  http://w\\'w.nrc.gov/site- 
help/e-submittals/ install-viewer. htnd. 
Information  about  applying  for  a  digital 
ID  certificate  is  available  on  NRC’s 
public  Web  site  at  http://wivw.nrc.gov/ 
site-help/e-suhmittals/apply- 
certificates.html. 

Once  a  petitioner/requestor  has 
obtained  a  digital  ID  certificate,  had  a 
docket  created,  and  downloaded  the  EIE 
viewer,  it  can -then  submit  a  request  for 
hearing  or  petition  for  leave  to 
intervene.  Submissions  should  be  in 
Portable  Document  Format  (PDF)  in 
accordance  with  NRC  guidance 
available  on  the  NRC  public  Web  site  at 
http://www.nrc.gov/site-help/e- 
submittals.html.  A  filing  is  considered 
complete  at  the  time  the  filer  submits  its 
documents  through  EIE.  To  be  timely, 
an  electronic  filing  must  be  .submitted  to 
the  EIE  system  no  later  than  11:59  p.m. 
Eastern  Time  on  the  due  date.  Upon 
receipt  of  a  transmission,  the  E-Filing 
system  time-stamps  the  document  and 
.sends  the  submitter  an  e-mail  notice 
confirming  receipt  of  the  document.  The 
EIE  system  also  distributes  an  e-mail 
notice  that  provides  access  to  the 
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document  to  the  NRC  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  may 
seek  assistance  through  the  “Contact 
Us”  link  located  on  the  NRC  Web  site 
at  h  ttp:// ww'w. nrc.gov /site-help /e- 
submittals.html  or  by  calling  the  NRC 
technical  help  line,  which  is  available 
between  8:30  a.m.  and  4:15  p.m.. 

Eastern  Time,  Monday  through  Friday. 
The  help  line  number  is  (800)  397—4209 
or  locally  (301)  415^737. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  a 
motion,  in  accordance  with  10  CFR 
2.302(g),  with  their  initial  paper  filing 
requesting  authorization  to  continue  to 
submit  documents  in  paper  format. 

Such  filings  must  be  submitted  by:  (1) 
First  class  mail  addressed  to  the  Office 
of  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff;  or 
(2)  courier,  express  mail,  or  expedited 
delivery  service  to  the  Office  of  the 
Secretary,  Sixteenth  Floor,  One  White 
Flint  North,  11555  Rockville,  Pike, 
Rockville,  Maryland  20852,  Attention: 
Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
Filing  is  considered  complete  by  first- 
class  mail  as  of  the  time  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  document  with  the 
provider  of  the  service. 

Nbn-timely  requests  and/or  petitions 
and  contentions  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  and/or  the  contentions 
should  be  admitted,  based  on  a 
balancing  of  the  factors  specified  in  10 
CFR  2.309(c)(l)(i)-(viii).  To  be  timely, 
filings  must  be  submitted  no  later  than 
11:59  p.m.  Eastern  Time  on  the  due 
date. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 


ehd.nrc.gov/EHD_Proceeding/home.asp, 
unless  excluded  pursuant  to  an  order  of 
the  Commission,  an  Atomic  Safety  and 
Licensing  Board,  or  a  Presiding  Officer. 
Participants  are  requested  not  to  include 
personal  privacy  information,  such  as 
Social  Security  numbers,  home 
addresses,  or  home  phone  numbers  in 
their  filings.  With  respect  to  copyrighted 
works,  except  for  limited  excerpts  that 
serve  the  purpose  of  the  adjudicatory 
filings  and  would  constitute  a  Fair  Use 
application,  participants  are  requested 
not  to  include  copyrighted  materials  in 
their  submission. 

For  further  details  with  respect  to  this 
amendment  action,  see  the  application 
for  amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  ADAMS  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  PDR  Reference  staff  at  1  (800)  397- 
4209,  (301)  415-4737  or  by  e-mail  to 
pdr.resource@nrc.gov. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendment  request: 
November  13,  2008. 

Description  of  amendment  request: 
The  amendments  would  modify 
Technical  Specification  (TS)  3.5.5, 
“Refueling  Water  Tank  (RWT),”  for  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS),  Units  1  and  3  to  increase  the 
minimum  required  RWT  level 
indications  and  the  corresponding 
borated  water  volumes  in  TS  Figure 
3. 5. 5-1  by  3  percent.  In  addition,  the 
proposed  amendments  would 
incorporate  editorial  changes  to  TS 
Figure  3. 5. 5-1  for  PVNGS,  Units  1,  2, 
and  3  to  provide  consistent  formatting 
of  the  RWT  volumetric  values  provided 
in  the  Figure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  amendments  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 


The  proposed  substantive  change  will 
increase  the  TS  RWT  minimum  water  level 
for  PVNGS[,]  Units  1  and  3  by  3  percent  to 
ensure  that  there  is  adequate  water  volume 
available  at  the  containment  recirculation  ‘ 
sumps  for  the  limiting  small  break  LOCA 
[loss-of-coolant  accident]  scenario.  As 
detailed  in  Sections  2  and  3  of  this 
evaluation  [Arizona  Public  Service  Company 
letter  dated  November  13,  2008],  this  change 
ensures  sufficient  flood  level  for  strainer 
submergence  and  ESF  [engineered  safety 
feature]  pump  operation. 

The  RWT  water  volume  is  not  an  initiator 
of  any  accident  previously  evaluated.  As  a 
result,  the  probability  of  an  accident 
previously  evaluated  is  not  affected.  The 
proposed  change  does  not  alter  or  prevent  the 
ability  of  structures,  systems,  and 
components  from  performing  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  assumed 
acceptance  limits. 

The  effect  of  the  proposed  changes  in  RWT 
minimum  water  level  on  containment  flood 
level,  equipment  qualification,  and 
containment  sump  pH  remain  within  the 
limits  assumed  in  the  design  and  accident 
analyses.  The  calculated  maximum 
containment  flood  level  is  based  on  the  RWT 
water  level  associated  with  the  bottom  of  the 
RWT  overflow  nozzle.  This  change  does  not 
revise  the  location  of  the  RWT  overflow 
nozzle  and  there  is  no  change  in  the 
calculated  maximum  flood  level.  As  a  result, 
the  proposed  change  has  no  impact  on  the 
qualification  of  equipment  above  the 
maximum  containment  flood  level. 

The  impact  of  the  proposed  change  on 
post-LOCA  sump  pH  was  evaluated  and 
found  to  [be]  bounded  by  the  current  analysis 
for  post-LOCA  sump  pH.  In  that  analysis,  the 
calculated  minimum  post-LOCA  sump  pH  is 
based  on  the  maximum  RWT  water  level 
associated  with  the  bottom  of  the  RWT 
overflow  nozzle.  The  maximum  flood  level  is 
not  affected  by  this  change.  In  addition,  the 
change  is  conservative  with  respect  to  the 
calculated  maximum  post-LOCA  sump  pH 
since  it  is  increasing  the  minimum  required 
RWT  volume.  Specifically,  the  maximum 
post-LOCA  sump  pH  is  calculated  based  on 
an  assumed  minimum  RWT  level  (to 
minimize  sump  boron  concentration  and 
required  Tri-Sodium  Phosphate),  since  a 
lower  assumed  minimum  RWT  level  would 
result  in  a  higher  calculated  maximum  pH. 
Thus,  the  current  calculated  maximum  post- 
LOCA  sump  pH  remains  bounding  for  the 
proposed  increase  in  the  TS  minimum  RWT 
level. 

The  proposed  change  does  not  affect  the 
source  term,  containment  i.solation,  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previously  evaluated.  Further, 
the  proposed  change  does  not  increase  the 
types  or  amounts  of  radioactive  effluent  that 
may  be  released  offsite,  nor  significantly 
increase  individual  or  cumulative 
occupational/public  radiation  exposures.  The 
proposed  change  is  consistent  with  the  safety 
analysis  assumptions  and  resultant 
consequences. 

The  propo-sed  editorial  TS  changes  are 
made  only  to  ensure  consistency  in  the 
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formatting  of  volumetric  values  and  would 
not  materially  affect  the  intent  or  content  of 
the  TS.  As  such,  the  editorial  changes  do  not 
affect  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  amendments  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  amendments  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  raise  the  required 
RWT  minimum  water  level  does  not  change 
a  design  function  or  operation  of  structures, 
systems,  and  components.  The  proposed 
change  does  not  create  new  failure 
mechanisms,  malfunctions,  or  accident 
initiators  not  already  considered  in  the 
design  basis.  The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant  (i.e., 
no  new  or  different  co]nponents  or  physical 
changes  are  involved  with  this  change)  or  a 
change  in  the  methods  governing  normal 
plant  operation.  Finally,  the  proposed  change 
does  not  alter  any  assumptions  made  in  the 
safety  analysis. 

The  proposed  editorial  TS  changes  are 
made  only  to  ensure  consistency  in  the 
formatting  of  volumetric  values  and  would 
not  materially  affect  the  intent  or  content  of 
the  TS.  As  such,  the  editorial  changes  do  not 
create  the  possibility  of  an  accident. 

Therefore,  the  proposed  amendments  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  proposed  amendments  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  to  rai.se  the  required 
RWT  minimum  water  level  does  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings  or  limiting  conditions  for 
operation  are  determined.  The  safety  analysis 
acceptance  criteria  are  not  affected  by  this 
change.  The  proposed  change  will  not  result 
in  plant  operation  in  a  configuration  outside 
of  the  design  basis. 

The  propo.sed  editorial  TS  changes  are 
made  only  to  ensure  consistency  in  the 
formatting  of  volumetric  values  and  would 
not  materially  change  the  intent  of  the  TS.  As 
such,  the  editorial  changes  do  not  modify  any 
margin  of  safety. 

Therefore,  the  proposed  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Michael  G. 
Green,  Senior  Regulatory  Counsel, 
Pinnacle  We.st  Capital  Corporation,  P.O. 
Box  52034,  Mail  Station  8695,  Phoenix, 
Arizona  85072-2034. 


NRC  Branch  Chief:  Michael  T. 
Markley. 

Entergy  Operations  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
September  18,  2008. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Action  Statements  ‘a’  and  ‘b’  of 
Technical  Specification  3/4. 9. 6, 
“Refueling  Machine,”  to  clarify  the 
acceptability  of  placing  a  suspended 
fuel  assembly  or  control  element 
assembly  (CEA)  within  the  reactor 
vessel  in  a  safe  condition  while 
restoring  the  refueling  machine 
operability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  clarifies  an 
acceptable  approach  to  recovering  from  an 
inoperable  refueling  machine,  such  as  a 
computer  failure,  wherein  it  becomes 
necessary  to  raise  the  fuel  assembly  or  CEA 
without  automatic  overload  cut  off  protection 
in  service  to  place  the  load  in  a  safe 
condition. 

In  this  .scenario,  the  refueling  machine 
operator  compensates  for  the  lack  of 
availability  of  an  automatic  overload  cut  off 
during  raising  the  hoist  using  the  key 
override  feature  to  reset  the  refueling 
machine  computer.  Inspection  for  and 
assessment  of  entanglement  of  a  fuel 
assembly  or  CEA  with  reactor  internals  or 
other  fuel  asseihblies  or  CEAs  and  taking 
evaluated  steps  to  free  the  same  from 
entanglement  precludes  the  potential  for  a 
fuel  handling  accident.  These  actions  are  to 
minimize  the  potential  for  fuel  assembly 
damage  so  that  the  worst  case  fuel  handling 
accident  (fuel  assembly  drop)  remains 
bounding.  Therefore,  there  is  no  increase  in 
the  probability  or  consequences  of  the  worst 
case  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  Technical  Specification  required 
overload  cut  off  interlock  is  bypassed  when 
raising  a  fuel  assembly  in  key  override  mode. 
However,  in  the  applicable  case  of  raising  the 
refueling  machine  hoist  to  the  up  limit  with 
a  fuel  assembly  or  CEA  attached,  the  refuel 
machine  operator  would  manually 
compensate  for  the  lack  of  availability  of  the 
automatic  overload  cut  off.  The  load  cell 
remains  functional  with  a  failed  refueling 
machine  computer  and  the  operator  can 


visually  monitor  changes  in  load  while 
slowly  and  carefully  raising  the  hoist  to  the 
up  limit  to  reset  the  computer.  The  manual 
monitoring  of  load  is  not  impacted  by  the 
criteria  in  NRC  Information  Notice  97-78 
associated  with  crediting  manual  operator 
actions  since  the  actions  are  not  associated 
with  actuating  safety  systems  or  mitigating  an 
accident.  The  proposed  changes  provide 
essential  clarification  that  allows  a  refuel 
operation  to  recover  from  a  condition 
involving  an  inoperable  refueling  machine 
with  a  fuel  assembly  or  CEA  suspended  in 
the  reactor  ves.sel.  No  new  accident  initiators 
are  introduced  by  this  change.  The  overload 
cut  off  will  be  manually  compensated  for  by 
the  refueling  machine  operator  while 
resetting  the  computer  to  reestablish  the 
automatic  overload  cut  off  interlock. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  revised  Technical  Specification 
ACTION  statement  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  changes  provide  an  acceptable  approach 
to  recovery  from  an  inoperable  Refueling 
Machine.  The  changes  clarify  an  already 
existing  success  path  to  restoring  the 
refueling  machine  to  service.  The  overload 
cut  off  will  be  manually  compensated  for  by 
the  refueling  machine  operator  while  raising 
or  lowering  the  load.  As  such,  the  change 
does  not  impact  the  margin  to  safety.  The 
changes  ensure  adherence  to  the  original 
Basses  to  protect  the  core  internals  and 
pressure  vessel  from  excessive  lifting  force  in 
the  event  they  are  inadvertently  engaged 
during  lifting  with  the  refueling  machine 
inoperable  (e.g.,  failed  computer). 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratibn. 

Attorney  for  licensee:  Terence  A. 
Burke,  Associate  General  Counsel — 
Nuclear  Entergy  Services,  Inc.,  1340 
Echelon  Parkway,  Jackson,  Mississippi 
39213. 

NRC  Branch  Chief:  Michael  T. 
Markley. 

Exelon  Generation’Company,  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois. 

Dote  of  amendment  request: 
September  11,  2008. 

Description  of  amendment  request: 
The  proposed  amendments  would 
remove  time,  cycle,  or  modification- 
related  items  from  the  operating  licenses 
(OLs)  and  technical  .specifications  (TSs). 
Additionally,  the  proposed  amendment 
corrects  a  typographical  error 
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introduced  into  the  TS  in  a  previous 
amendment.  The  time,  cycle,  or 
modification-related  items  have  been 
implemented  or  superseded,  are  no 
longer  applicable,  and  no  longer  need  to 
be  maintained  in  their  associated  OLs  or 
TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  initial  conditions  and  methodologies 
used  in  the  accident  analyses  remain 
unchanged.  The  proposed  changes  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident.  Therefore, 
accident  analyses  results  are  not  changed. 

All  changes  proposed  by  EGC  [Exelon 
Generation  Company,  LLC]  in  this 
amendment  request  are  administrative  in 
nature,  and  are  removing  one-time 
requirements  that  have  been  satisfied  or 
items  that  are  no  longer  applicable.  There  are 
no  physical  changes  to  the  facilities,  nor  any 
chcmges  to  the  station  operating  procedures, 
limiting  conditions  for  operation,  or'limiting 
safety  system  settings. 

Based  on  the  above  discussion,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

None  of  the  proposed  changes  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  The  safety 
functions  of  the  related  structures,  systems, 
or  components  are  not  changed  in  any 
manner,  nor  is  the  reliability  of  any  structure, 
system,  or  component  reduced  by  the  revised 
surveillance  or  testing  requirements.  The 
changes  do  not  affect  the  manner  by  which 
the  facility  is  operated  and  do  not  change  any 
facility  design  feature,  structure,  system,  or 
component.  No  new  or  different  type  of 
equipment  will  be  installed.  Since  there  is  no 
change  to  the  facility  or  operating 
procedures,  and  the  safety  functions  and 
reliability  of  structures,  systems,  or 
components  are  not  affected,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Based  on  this  evaluation,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 


The  proposed  changes  to  the  Facility 
Operating  Licenses  and  TS  are  administrative 
in  nature  and  have  no  impact  on  the  margin 
of  safety  of  any  of  the  TS.  There  is  no  impact 
on  safety  limits  or  limiting  safety  system 
settings.  The  changes  do  not  affect  any  plant 
safety  parameters  or  setpoints.  The  OLCs 
[Operating  License  Conditions]  have  been 
satisfied  as  required. 

Based  on  this  evaluation,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Bradley  ]. 
Fewell,  Associate  General  Counsel, 
Exelon  Nuclear,  4300  Winfield  Road, 
Warrenville,  IL  60555. 

NRC  Branch  Chief:  Russell  Gibbs. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request: 

December  21,  2007,  as  supplemented  by 
letters  dated  August  14,  2008,  October 
15,  2008,  and  December  9,  2008. 

Description  of  amendment  request: 
Exelon  Generation  Company,  LLC  (EGC) 
requests  an  amendment  to  Facility 
Operating  License  Nos.  DPR-29  and 
DPR-30  for  Quad  Cities  Nuclear  Pow'er 
Station  (QCNPS),  Units  1  and  2.  The 
proposed  change  revises  Technical 
Specifications  (TS)  Surveillance 
Requirement  (SR)  3. 8.4. 2  and  SR  3. 8. 4. 5 
to  establish  an  acceptance  criterion  to 
verify  that  total  battery  connector 
resistances  for  the  125  volts  Direct 
Current  (VDC)  and  250  VDC  batteries 
are  within  pre-established  limits  that 
ensure  the  batteries  can  perform  their 
design  function.  The  proposed 
incorporation  of  the  acceptance 
criterion  in  SR  3.8. 4. 2  and  SR  3. 8.4. 5  is 
conservative,  as  it  establishes  a 
restriction  on  total  battery  connector 
resistance  which  will  ensure  design 
functions  are  achievable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

1  .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  revisions  of  SR  3. 8. 4. 2  and  SR  3. 8. 4. 5 
to  establish  a  total  battery  connector 
resistance  acceptance  criterion  will  not 


challenge  the  ability  of  the  safety-related 
batteries  to  perform  their  safety  function. 
Appropriate  monitoring  and  maintenance 
will  continue  to  be  performed  on  the  safety- 
related  batteries.  In  addition,  the  safety- 
related  batteries  are  within  the  scope  of  10 
CFR  50.65,  “Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,”  which  will  ensure  the  control 
of  maintenance  activities  associated  with  this 
equipment. 

TS  requirements  will  continue  to  require 
that  the  equipment  be  regularly  monitored 
and  tested.  Since  the  proposed  change  does 
not  alter  the  manner  in  which  the  batteries 
are  operated,  there  is  no  significant  impact 
on  reactor  operation. 

The  proposed  change  does  not  involve  a 
physical  change  to  the  batteries,  nor  does  it 
change  the  safety  function  of  the  batteries. 
The  proposed  TS  revision  involves  no 
significant  changes  to  the  operation  of  any 
systems  or  components  in  normal  or  accident 
operating  conditions  and  no  changes  to 
existing  structures,  systems,  or  components. 

Therefore,  these  changes  will  not  increa.se 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  revising  SR  3. 8.4. 2 
and  SR  3. 8.4. 5  to  establish  an  acceptance 
criterion  for  total  battery  connector  resistance 
is  an  increase  in  conservatism,  without  a 
change  in  system  testing  methods,  operation, 
or  control.  Safety-related  batteries  installed 
in  the  plant  will  be  required  to  meet  criteria 
more  restrictive  and  conservative  than 
current  acceptance  criteria  and  standards. 

The  proposed  change  does  not  affect  the 
manner  in  which  the  batteries  are  tested  and 
maintained;  therefore,  there  are  no  new 
failure  mechanisms  for  the  system. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  nevv  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components,  the  parameters  within 
which  the  plant  is  operated,  and  the 
setpoints  for  the  actuation  of  equipment 
relied  upon  to  respond  to  an  event.  The 
proposed  change  does  not  modify  the  safety 
limits  or  setpoints  at  which  protective 
actions  are  initiated.  The  change  is 
conservative  and  further  ensures  the 
availability  and  operability  of  the  safety- 
related  batteries.  As  such;  sufficient  DC 
capacity  to  support  operation  of  mitigation 
equipment  is  enhanced,  w'hich  results  in  an 
increase  in  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  the  above  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.'Therefore,  the 
NRC  staff  proposes  to  determine  that  the 


Federal  Register/ Vol.  73,  No.  250 /Tuesday,  December  30,  2008 /Notices 


79933 


requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Bradley  J. 
Fewell,  Associate  General  Counsel, 
Exelon  Nuclear,  4300  Winfield  Road, 
Warrenville.  IL  60555. 

NRC  Branch  Chief:  Russell  Gibbs. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  .set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwi.se  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commi.ssion  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.22(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  Public  File  Area  01F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://ivww.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  acce.s.sing  the  documents 
located  in  ADAMS,  contact  the  PDR 
Reference  staff  at  1  (800)  397-4209, 


(301)  415-4737  or  by  e-mail  to 
pdr.resource@nrc.gov. 

Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
June  19,  2008. 

Brief  Description  of  amendments:  The 
amendments  revise  Limiting  Condition 
for  Operation  (LCO)  3.10.1,  and  the 
associated  Bases,  to  expand  its  scope  to 
include  provisions  for  temperature 
excursions  greater  than  212  degrees 
Fahrenheit  as  a  consequence  of 
inservice  leak  and  hydrostatic  testing, 
and  as  a  consequence  of  scram  time 
testing  initiated  in  conjunction  with  an 
inservice  leak  or  hydrostatic  test,  while 
considering  operational  conditions  to  be 
in  Mode  4. 

The  NRC  issued  a  “Notice  of 
Availability  of  Model  Application  on 
Technical  Specification  Improvement  to 
Modify  Requirements  Regarding  LCO 
3.10.1,  Inservice  Leak  and  Hydrostatic 
Testing  Operation  Using  the 
Consolidated  Line  Item  Improvement 
Process,’’  as.sociated  with  Technical 
Specification  Task  Force  (TSTF) 
Improved  Standard  Technical 
Specification  Change  Traveler,  TSTF— 
484,  Revision  0,  in  the  Federal  Register 
on  October  27,  2006  (71  FR  63050). 

Date  of  issuance:  December  9,  2008. 

Effective  date:  As  of  the  date  of 
i.ssuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  249  and  277. 

Facility  Operating  License  Nos.  DPB- 
71  and  DPB-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  7,  2008  (73  FR 
58672).  The  Commission’s  related 
evaluation  of  the  amendments  is 
.contained  in  a  Safety  Evaluation  dated 
December  9,  2008. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 

Docket  Nos.  50-247  and  50-286,  Indian 
Point  Nuclear  Cenerating  Unit  Nos.  2 
and  3  (IP2  and  IP3),  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
March  13,  2008. 

Brief  description  of  amendment:  The 
amendment  revises  the  licensing  basis 
for  passive  failures  in  fluid  systems  for 
IP2  and  IP3  such  that  the  loss-of-coolant 
accident  (LOCA)  recirculation  phase 
single  passive  failure  is  assumed  to 
occur  24  hours  or  greater  following 
initiation  of  a  LOCA.  Also,  the  IP2 
single  passive  failure  licensing  basis  for 


the  component  cooling  water  system  is 
revised  such  that  a  passive  failure  is 
assumed  to  occur  24  hours  or  greater 
following  initiation  of  a  LOCA. 

Date  (^issuance:  December  4,  2008. 

Effective  date:  As  of  the  date  of 
issuance,  and  .shall  be  implemented 
within  30  days. 

Amendment  No.:  257  and  238. 

Facility  Operating  License  Nos.  DPB- 
26  and  DPB-64:  The  amendment 
revised  the  License  and  the  Updated 
Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  July  1,  2008  (73  FR  37503). 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  4,  2008. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 

Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
November  29,  2007. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  (TS)  requirements  related 
to  control  room  envelope  habitability  in 
TS  3.7.B.2  “Control  Room  High 
Efficiency  Air  Filtration  System 
(CRHEAFS)’’  and  TS  Section  5.5 
“Administrative  Controls — Programs 
and  Manuals’’  consistent  with  Technical 
Specification  Task  Force  (TSTF)-448, 
Revision  3.  The  availability  of  TS 
improvement  was  announced  in  the 
Federal  Register  on  January  17,  2007 
(72  FR  2022),  including  a  model  .safety 
evaluation  and  model  no  significant 
hazards  consideration  determination,  as 
part  of  the  consolidated  line  item 
ipiprovement  process. 

Date  of  issuance:  November  20,  2008. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Arnendment  No.:  231. 

Facility  Operating  License  No.  DPB- 
35:  The  amendment  revised  the  License 
and  T.Ss. 

Date  of  initial  notice  in  Federal 
Register:  Januarv  29,  2008  (73  FR 
5218). 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Units  1  and  2, 
Will  County,  Illinois 

Docket  Nos.  STN  50-454  and  STN  50- 
455',  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois. 

Date  of  application  for  amendment: 
March  18.  2008. 

Brief  description  of  amendment:  The 
amendments  revise  the  numbering 
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scheme  of  Surveillance  Requirements 
(SRs)  3. 3. 2.6  and  3. 3. 2. 7  for  Technical 
Specification  (TS)  3.3.2,  “Engineered 
Safety  Feature  Actuation  System 
(ESFAS)  Instrumentation,”  to  correct 
inconsistencies  introduced  in  previous 
license  amendments  issued  by  the 
Nuclear  Regulatory  Commission  staff. 
The  amendments  also  supersede  the 
120-day  period  for  implementation  of 
the  changes  to  SRs  3. 3. 2. 6  and  3. 3. 2. 7, 
approved  in  the  previous  license 
amendments. 

Date  of  issuance:  December  3,  2008. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  Braidwood  Unit 

1 —  154;  Braidwood  Unit  2 — 154;  Byron 
Unit  No.  1 — 159;  and  Byron  Unit  No. 

2— 159. 

Facility  Operating  License  Nos.  NPF- 
72,  NPF-77,  NPF-37,  and  NPF-66:  The 
amendments  revise  the  TSs  and 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:]une  17,  2008  (73  FR  34341). 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  3, 
2008.' 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energy  Duane  Arnold,  LLC,  Docket 
No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
December  20,  2007. 

Brief  description  of  amendment:  The 
amendment  adds  surveillance 
requirements  to  the  Technical 
Specifications,  Section  3.7.2,  “River 
VVater  Supply  (RVVS)  System  and 
Ultimate  Heat  Sink  (UHS),”  to  require  * 
surveillance  of  the  Cedar  River  depth  to 
assure  UHS  operability. 

Date  of  issuance:  December  3,  2008. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  of  the  date  of  issuance. 

Amendment  No.:  272. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17,  2008  (73  FR  34342) 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
2008. 

No  significant  hazards  consideration 
comments  received:  No. 


PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
March  28,  2008,  as  supplemented  by  a 
letter  dated  August  29,  2008. 

Brief  description  of  amendments:  The 
amendments  revised  PPL  Susquehanna, 
LLC,  Units  1  and  2  (PPL)  Technical 
Specifications  (TSs)  3.8.4,  “DC 
Sources — Operating,”  to  establish  two 
new  Conditions,  A  and  B,  the  associated 
Required  Actions  with  their  completion 
times,  and  also,  make  some  editorial 
and  administrative  changes. 

Date  of  issuance:  December  11,  2008. 

Effective  date:  December  11,  2008. 

Amendment  Nos.:  248  for  Unit  1  and 
227  for  Unit  2. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Facility  Operating  Licenses 
and  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  6,  2008  (73  FR  25044). 
The  supplemental  letter  dated  August 
29,  2008,  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register.  The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  11,  2008. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
April  2,  2008. 

Brief  description  of  amendments:  The 
proposed  change  revised  Technical 
Specification  (TS)  Section  5.0,  “Design 
Features,”  to  delete  certain  design 
details  and  descriptions  included  in  TS 
5.0  that  are  appropriately  controlled  by 
other  applicable  TSs,  or  does  not  meet 
the  criteria  of  Title  10  of  the  Code  of 
Federal  Regulations,  Section  50.36(c)(4) 
for  inclusion  in  the  TSs,  and  are  already 
contained  in  the  Updated  Final  Safety 
Analysis  Report.  The  change  also 
revised  the  format  of,  and  incorporated 
design  descriptions  into,  TS  5.0 
consistent  with  the  content  and  format 
of  NUREG-1431,  “Standard  Technical 
Specifications  Westinghouse  Plants”.  A 
minor  editorial  change  was  made  to 
address  a  previously  deleted  paragraph. 
Section  5.2,  “Containment”  was 
removed  from  the  TSs  in  its  entirety. 


The  change  removed  the  statement 
regarding  how  draining  of  the  spent  fuel 
pool  in  prevented  and  included  a 
statement  in  the  TS  that  would  limit 
draining  the  spent  fuel  pool  below  a 
specific  elevation.  A  previously 
established  spent  fuel  pool  storage 
capacity  was  also  incorporated  into  the 
TSs. 

Date  of  issuance:  December  10,  2008. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  262/262. 

Renewed  Facility  Operating  License 
Nos.  DPB-32  and  DPR-37:  Amendments 
changed  the  licenses  and  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  20,  2008  (73  FR  29165). 
The  proposed  amendment  was  re¬ 
noticed  on  November  4,  2008  (73  FR 
65699).  The  Commission’s  final  no 
significant  hazards  consideration 
determination  and  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  10,  2008. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  2008. 

Joseph  G.  Giitter, 

Director,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  E8-30779  Filed  12-29-08;  8:45  am] 
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Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  License 
Amendment  to  Byproduct  Materials 
License  No.  29-30984-01 ,  for 
Unrestricted  Release  of  the  Conopco, 
Incorporated’s  Waste  Storage  Facility 
in  Trumbull,  CT 

AGENCY:  Nuclear  Regulatory 
Commission. . 

ACTION:  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  License 
Amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  R.  Courtemanche,  Health 
Physicist,  Commercial  and  Research  and 
Development  Branch,  Division  of 
Nuclear  Materials  Safety,  Region  I,  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania;  telephone  (610)  337- 
5075;  fax  number  (610)  337-5269;  or  by 
e-mail:  src@nrc.gov. 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Byproduct  Materials  License  No.  29- 
30984-01.  This  license  is  held  by 
Conopco,  Incorporated  (the  Licensee), 
for  its  facility  located  at  40  Merritt 
Boulevard  in  Trumbull,  Connecticut 
(the  Facility).  Issuance  of  the 
amendment  would  authorize  release  of 
the  Facility’s  radioactive  waste  storage 
trailer  for  unrestricted  use.  The  Licensee 
requested  this  action  in  a  letter  dated 
April  16,  2008.  The  NRC  has  prepared 
an  Environmental  Assessment  (EA)  in 
support  of  this  proposed  action  in 
accordance  with  the  requirements  of 
Title  10,  Code  of  Federal  Regulations 
(CFR),  Part  51  (10  CFR  Part  51).  Based 
on  the  EA,  the  NRC  has  concluded  that 
a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate  with  respect  to 
the  proposed  action.  The  amendment 
will  be  issued  to  tbe  Licensee  following 
the  publication  of  this  FONSI  and  EA  in 
the  Federal  Register. 

II.  Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  approve 
the  Licensee’s  April  16,  2008,  license 
amendment  request,  resulting  in  release 
of  the  Facility’s  radioactive  waste 
storage  trailer  for  unrestricted  use. 
License  No.  29-30984-01  was  issued  on 
March  21,  2005,  pursuant  to  10  CFR  Part 
30.  This  licen.se  authorized  the  Licensee 
to  use  unsealed  byproduct  material  for 
purpose  of  conducting  research  and 
development  activities  on  laboratory 
bench  tops  and  in  hoods  and  sealed 
sources  for  the  purpose  of  sample 
analysis  in  compatible  gas 
chromatography  devices. 

The  Facility  is  situated  on 
approximately  4.4  acres  of  land  and 
consists  of  office  space,  laboratories, 
warehouse  areas,  and  a  manufacturing 
area.  The  Facility  is  located  in  a 
commercial  area.  Within  the  Facility, 
the  area  that  the  licensee  is  requesting 
to  be  released  for  unrestricted  use  is  a 
waste  storage  trailer  of  approximately 
225  square  feet,  one-third  of  which  was 
used  for  the  storage  of  waste  radioactive 
material. 

On  March  28,  2008,  the  Licensee 
ceased  licensed  activities  in  the 
radioactive  waste  storage  trailer  and 
initiated  a  survey  and  decontamination 
of  the  trailer.  Based  on  the  Licensee’s 
historical  knowledge  of  the  site  and  the 
conditions  of  the  trailer,  the  Licensee 
determined  that  only  routine 
decontamination  activities,  in 


accordance  with  their  NRC-approved, 
operating  radiation  safety  procedures, 
were  required.  The  Licensee  was  not 
required  to  submit  a  decommissioning 
plan  to  the  NRC  because  worker  cleanup 
activities  and  procedures  are  consistent 
with  those  approved  for  routine 
operations.  The  Licensee  conducted 
surveys  of  the  radioactive  waste  storage 
trailer  and  provided  information  to  the 
NRC  to  demonstrate  that  it  meets  the 
criteria  in  Subpart  E  of  10  CFR  Part  20 
for  unrestricted  release. 

Need  for  the  Proposed  Action 

The  Licensee  has  ceased  conducting 
licensed  activities  in  the  radioactive 
waste  storage  trailer  and  seeks  the 
unrestricted  use  of  this  area. 

Environmental  Impacts  of  the  Proposed 
Action 

The  historical  review  of  licensed 
activities  conducted  at  the  radioactive 
waste  storage  trailer  shows  that  such 
activities  involved  use  of  the  following 
radionuclides  with  half-lives  greater 
than  120  days:  Hydrogen-3  and  carbon- 
14.  Prior  to  performing  the  final  status 
survey,  the  Licensee  conducted 
decontamination  activities,  as 
necessary,  in  the  areas  of  the  radioactive 
waste  storage  trailer  affected  by  these 
radionuclides. 

The  Licensee  conducted  a  final  status 
survey  of  the  radioactive  waste  storage 
trailer  on  April  1,  2008.  The  final  status 
survey  report  was  attached  to  the 
Licensee’s  amendment  request  dated 
April  16,  2008.  The  Licensee  elected  to 
demon.strate  compliance  with  the 
radiological  criteria  for  unrestricted 
release  as  specified  in  10  CFR  20.1402 
by  using  the  screening  approach 
described  in  NUREG-1757, 
“Consolidated  NMSS  Decommissioning 
Guidance,”  Volume  2.  The  Licensee 
used  the  radionuclide-specific  derived 
concentration  guideline  levels  (DCGLs), 
developed  there  by  the  NRC,  which 
comply  with  the  do.se  criterion  in  10 
CFR  20.1402.  The.se  DCGLs  define  the 
maximum  amount  of  residual 
radioactivity  on  building  surfaces, 
equipment,  and  materials,  and  in  soils, 
that  will  satisfy  the  NRC  requirements 
in  Subpart  E  of  10  CP’R  Part  20  for 
unrestricted  release.  The  Licensee’s 
final  status  survey  results  were  below 
these  DCGLs  and  are  in  compliance 
with  the  As  Low  As  Reasonably 
Achievable  (ALARA)  requirement  of  10 
GFR  20.1402.  The  NRC  thus  finds  that 
the  Licensee’s  final  status  survey  results 
are  acceptable. 

Based  on  its  review,  the  staff  has 
determined  that  the  affected 
environment  and  any  environmental 
impacts  associated  with  the  proposed 


action  are  bounded  by  the  impacts 
evaluated  by  the  “Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities”  (NUREG- 
1496)  Volumes  1-3  (ML0423 10492, 
ML042320379,  and  ML042330385).  The 
staff  finds  there  were  no  significant 
environmental  impacts  from  the  use  of 
radioactive  material  at  the  waste  storage 
trailer.  The  NRC  staff  reviewed  the  * 
docket  file  records  and  the  final  .status 
survey  report  to  identify  any  non- 
radiological  hazards  that  may  have 
impacted  the  environment  surrounding 
the  radioactive  waste  storage  trailer.  No 
such  hazards  or  impacts  to  the 
environment  were  identified.  The  NRC 
has  identified  no  other  radiological  or 
non-radiological  activities  in  the  area 
that  could  result  in  cumulative 
environmental  impacts. 

The  NRC  staff  finds  that  the  proposed 
release  of  the  radioactive  waste  storage 
trailer  described  above  for  unrestricted 
use  is  in  compliance  with  10  CFR 
20.1402.  Although  the  Licensee  will 
continue  to  perform  licensed  activities 
at  other  parts  of  the  Facility,  the 
Licensee  must  ensure  that  this 
decommissioned  area  does  not  become 
recontaminated.  Before  the  license  can 
be  terminated,  the  Licensee  will  be 
required  to  show  that  the  entire  Facility, 
including  previously-released  areas, 
complies  with  the  radiological  criteria 
in  10  CFR  20.1402.  Based  on  its  review, 
the  staff  considered  the  impact  of  the 
residual  radioactivity  at  the  radioactive 
waste  storage  trailer  and  concluded  that 
the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

Due  to  the  largely  administrative 
nature  of  the  propo.sed  action,  its 
environmental  impacts  are  small. 
Therefore,  the  only  alternative  the  staff 
considered  is  the  no-action  alternative, 
under  which  the  staff  would  leave 
things  as  they  are  by  simply  denying  the 
amendment  request.  This  no-action 
alternative  is  not  feasible  because  it 
conflicts  with  10  CFR  30.36(d), 
requiring  that  decommissioning  of 
byproduct  material  facilities  be 
completed  and  approved  by  the  NRC 
after  licensed  activities  cease.  The 
NRC’s  analysis  of  the  Licensee’s  final 
status  survey  data  confirmed  that  the 
radioactive  waste  storage  trailer  meets 
the  requirements  of  10  CFR  20.1402  for 
unrestricted  release.  Additionally, 
denying  the  amendment  reque.st  would 
result  in  no  change  in  current 
environmental  impacts.  The 
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environmental  impacts  of  the  proposed 
action  and  the  no-action  alternative  are 
therefore  similar,  and  the  no-action 
alternative  is  accordingly  not  further 
considered. 

Conclusion 

The  NRG  staff  has  concluded  that  the 
proposed  action  is  consistent  with  the 
NRC’s  unrestricted  release  criteria 
specified  in  10  CFR  20.1402.  Because 
the’proposed  action  will  not 
significantly  impact  the  quality  of  the 
human  environment,  the  NRG  staff 
concludes  that  the  proposed  action  is 
the  preferred  alternative. 

Agencies  and  Persons  Consulted 

NRG  provided  a  draft  of  this 
Environmental  Assessment  to  the  State 
of  Gonnecticut  Department  of 
Environmental  Protection’s  Division  of 
Radiation  for  review  on  September  16, 
2008.  On  October  7,  2008,  the  State  of 
Gonnecticut  Department  of 
Environmental  Protection’s  Division  of 
Radiation  responded  by  e-mail.  The 
State  agreed  with  the  conclusions  of  the 
EA,  and  otherwise  had  no  comments. 

The  NRG  staff  has  determined  that  the 
proposed  action  is  of  a  procedural 
nature,  and  will  not  affect  listed  species 
or  critical  habitat.  Therefore,  no  further 
consultation  is  required  under  Section  7 
of  the  Endangered  Species  Act.  The 
NRG  staff  has  also  determined  that  the 
proposed  action  is  not  the  type  of 
activity  that  has  the  potential  to  cause 
effects  on  historic  properties.  Therefore, 
no  further  consultation  is  required 
under  Section  106  of  the  National 
Historic  Preservation  Act. 

III.  Finding  of  No  Significant  Impact 

The  NRG  staff  has  prepared  this  EA  in 
support  of  the  proposed  action.  On  the 
basis  of  this  EA,  the  NRG  finds  that 
there  are  no  significant  environmental 
impacts  from  the  proposed  action,  and 
that  preparation  of  an  environmental 
impact  statement  is  not  warranted. 
Accordingly,  the  NRG  has  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

IV.  Further  Information 

Documents  related  to  this  action, 
including  the  application  for  license 
amendment  and  supporting 
documentation,  are  available 
electronically  at  the  NRG’s  Electronic 
Reading  Room  at  http://ww'w.nrc.gov/ 
reading-rm/adams.html.  From  this  site, 
you  can  access  the  NRG’s  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRG’s  public 
documents.  The  documents  related  to 


this  action  are  listed  below,  along  with 
their  ADAMS  accession  numbers. 

[1] .  Licensee’s  letter  dated  April  16, 
2008  (ML081150270); 

[2] .  Licensee’s  letter  dated  May  15, 
2008  (ML081480490); 

[3] .  NUREG— 1757,  “Gonsolidated 
NMSS  Decommissioning  Guidance;” 

[4] .  Title  10  Gode  of  Federal 
Regulations,  Part  20,  Subpart  E, 
“Radiological  Griteria  for  License 
Termination;” 

[5] .  Title  10,  Gode  of  Federal 
Regulations,  Part  51,  “Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions;”  and 

[6] .  NLIREG-1496,  “Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Griteria  for  License  Termination  of  NRG- 
Licensed  Nuclear  Facilities.” 

If  you  do  not  have  access  to  ADAMS, 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRG  Public.Document  Room  (PDR) 
Reference  staff  k  1-800-397-4209,  301- 
415—4737,  or  by  e-mail  to  pdr@nrc.gov. 
These  documents  may  also  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRG’s  PDR,  O  1  F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee. 

Dated  at  NRC  Region  1  at  475  Allendale 
Road,  King  of  Prussia,  PA  this  18th  day  of 
December. 

For  the  Nuclear  Regulatory  Commission. 
James  P.  Dwyer, 

Chief,  Commercial  and  R&-D  Branch,  Division 
of  Nuclear  Materials  Safety,  Region  I. 

[FR  Doc.  E8-30944  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-362] 

Southern  California  Edison  Company; 
San  Onofre  Nuclear  Generating 
Station,  Unit  3,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Gommission  (NRG)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
GFR)  Part  74,  Section  74.19(c),  for 
Facility  Operating  License  No.  NPF-15, 
issued  to  Southern  Galifornia  Edison 
Gompany  (SGE,  the  licensee),  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station  (SONGS),  Unit  3, 
located  in  San  Diego  Gounty,  Galifornia. 
Therefore,  as  required  by  10  GFR  51.21, 


the  NRG  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action: 

The  regulation  10  GFR  74.19(c)  states, 
“Other  than  licensees  subject  to 
Sections  74.31,  74.33,  74.41,  or  74.51, 
each  licensee  who  is  authorized  to 
possess  special  nuclear  material,  at  any 
one  time  and  site  location,  in  a  quantity 
greater  than  350  grams  of  contained 
uranium-235,  uranium-233,  or 
plutonium,  or  any  combination  thereof, 
shall  conduct  a  physical  inventory  of  all 
special  nuclear  material  in  its 
possession  under  license  at  intervals  not 
to  exceed  12  months.” 

By  application  dated  January  14, 

2008,  the  licensee  requested  an 
exemption  from  certain  recordkeeping 
requirements  in  Section  74.19(c)  for 
SONGS  Unit  3.  The  exemption  would 
allow  SGE  to  deviate  from  the  physical 
inventory  requirements  for  12  irradiated 
fission  chambers  removed  from  SONGS 
3  in  1995  and  in  storage  at  the  plant. 

The  Need  for  the  Proposed  Action: 

The  proposed  action  would  allow  the 
licensee  to  not  have  to  perform  physical 
inventory  of  the  12  irradiated  fission 
chambers  that  are  stored  in  the  plant. 

The  licensee  pointed  out  that  the  as 
low  as  is  reasonably  achievable 
(ALARA)  requirement  in  10  GFR  Part 
20,  “Standards  for  protection  against 
radiation,”  requires  “*  *  *  making 
every  reasonable  effort  to  maintain 
exposures  to  radiation  as  far  below  the 
dose  limits  in  this  part  as  is  practical 
consistent  with  the  purpose  for  which 
the  licensed  activity  is  undertaken, 

*  *  This  request  for  an  exemption 
from  the  physical  inventory 
requirements  of  10  GFR  74.19(c)  would 
relieve  SGE  of  significant  and 
unnecessary  personnel  exposures  with 
no  decrease  in  quality  and  safety. 

Environmental  Impacts  of  the 
Proposed  Action: 

NRG  completed  its  safety  evaluation 
of  the  proposed  action  and  concludes 
that  the  exempting  the  licensee  from 
performing  a  physical  inventory  of  the 
12  irradiated  fission  chambers  in  the 
plant  is  acceptable. 

The  details  of  the  staffs  safety 
evaluation  will  be  provided  in  the 
exemption  that  will  be  issued  as  part  of 
the  letter  to  the  licensee  approving  the 
exemption  to  the  regulation. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site.  There  is  no 
significant  increase  in  the  amount  of 
any  effluent  released  off  site.  There  is  no 
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significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  rlo  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRG  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action: 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  “no-action” 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.’ 

Alternative  Use  of  Resources: 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
SONGS  Units  2  and  3  dated  May  12, 
1981. 

Agencies  and  Persons  Consulted: 

In  accordance  with  its  stated  policy, 
on  October  22,  2008,  the  staff  consulted 
with  the  Galifornia  State  official,  Roger 
Lupo  of  the  Radiologic  Health  Branch  of 
the  Galifornia  Department  of  Public 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRG  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRG  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

The  licemsee  requested  that  the 
application  be  withheld  from  public 
disclosure,  in  accordance  with  10  GFR 
2.390,  because  it  contained  sensitive 
security-related  information.  The  NRG 
staff  agrees  that  the  licensee’s 
application  dated  January  14,  2008, 
contains  security-related  information 
and  should  be  withheld  in  its  entirety. 
Therefore,  no  further  details  with 
respect  to  the  proposed  action  are 
publicly  available. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  2008. 


For  the  Nuclear  Regulatory  Commission. 
Nageswaran  Kalyanam, 

Project  Manager,  Plant  Licensing  Branch  IV, 
Division  of  Operating  Reactor  Licensing, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  E8-30948  Filed  12-29-08;  8:45  ami 
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Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  License 
Amendment  to  Byproduct  Nuclear 
Materials  License  No.  45-25402-01 ,  for 
Termination  of  the  License  and 
Unrestricted  Release  of  the  Upstate 
Group,  Inc.,  Facility  in  Charlottesville, 
VA 

AGENCY:  Nuclear  Regulatory 
Gommission. 

ACTION:  Issuance  .of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  License 
Amendment. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  K.  Thompson,  Sr.  Health 
Physicist,  Gommercial  and  Research  & 
Development  Branch,  Division  of 
Nuclear  Materials  Safety,  Region  I,  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406;  telephone  (610) 
337-5303;  fax  number  (610)  337-5269; 
or  by  e-mail; 

thomas.thompson@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Gommission  (NRG)  is  considering  the 
issuance  of  a  license  amendment  to 
byproduct  materials  License  No.  45- 
25402-01.  This  license  is  held  by 
Upstate  Group,  Inc.  (the  Licensee),  for 
its  facility  located  at  706  Forrest  Street, 
Gharlottesville,  Virginia  (the  Facility). 
Issuance  of  the  amendment  would 
authorize  release  of  the  Facility  for 
unrestricted  use  and  termination  of  the 
NRG  license.  The  Licensee  requested 
this  action  in  a  letter  dated  January  3, 
2008.  The  NRG  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  proposed  action  in 
accordance  with  the  requirements  of 
Title  10,  Gode  of  Federal  Regulations 
(GFR),  Part  51  (10  GFR  Part  51).  Based 
on  the  EA,  the  NRG  has  concluded  that 
a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate  with  respect  to 
the  proposed  action.  The  amendment 
will  be  issued  to  the  Licen.see  following 
the  publication  of  this  FONSI  and  EA  in 
the  Federal  Register. 


II.  Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  approve 
the  Licensee’s  January  3,  2008,  license 
amendment  request,  resulting  in  release 
of  the  Facility  for  unrestricted  use  and 
the  termination  of  its  NRG  materials 
license.  License  No.  45-25402-01  was 
issued  on  October  31,  1997,  pursuant  to 
10  GFR  Part  30,  and  has  been  amended 
periodically  since  that  time.  This 
license  authorized  the  Licensee  to  use 
unsealed  byproduct  materials  for  the 
purposes  of  conducting  research  and 
development  activities  on  laboratory 
bench  tops  and  in  hoods. 

The  Facility  is  a  two  story  building 
located  in  a  mixed  residential/ 
commercial  area.  The  licensee  occupied 
approximately  12,000  square  feet  of 
space  on  the  second  floor  of  the 
building,  consisting  of  office  space  and 
laboratories.  Within  the  Facility,  use  of 
licensed  materials  was  confined  to 
Laboratories  115  and  llOA. 

Routine  licensed  activities  ceased  in 
2002  and  the  licensee  initiated  a  survey 
of  the  Facility.  Based  on  the  Licensee’s 
historical  knowledge  of  the  site  and  the 
conditions  of  the  Facility,  the  Licensee 
determined  that  only  routine 
decontamination  activities,  in 
accordance  with  the  NRG-approved 
operating  radiation  safety  procedures, 
would  be  required.  The  Licensee  was 
not  required  to  submit  a 
decommissioning  plan  to  the  NRG 
because  worker  cleanup  activities  and 
procedures  are  consistent  with  those 
approved  for  routine  operations.  The 
Licensee  conducted  surveys  of  the 
Facility  and  provided  information  to  the 
NRG  to  demonstrate  that  it  meets  the 
criteria  in  Subpart  E  of  10  GFR  Part  20 
for  unrestricted  release  and  for  license 
termination. 

Need  for  the  Proposed  Action 

The  Licensee  has  ceased  conducting 
licensed  activities  at  the  Facility,  and 
seeks  the  unrestricted  use  of  its  Facility 
and  the  termination  of  its  NRG  materials 
license.  Termination  of  its  license 
would  end  the  Licensee’s  obligation  to 
pay  annual  license  fees  to  the  NRG. 

Environmental  Impacts  of  the  Proposed 
Action 

The  historical  review  of  licensed 
activities  conducted  at  the  Facility 
shows  that  such  activities  involved  use 
of  the  following  radionuclides  with  half- 
lives  greater  than  120  days  in  unsealed 
form:  Hydrogen-3  and  carbon-14.  The 
Licensee  conducted  a  final  status  survey 
in  December  2006.  This  survey  covered 
the  areas  of  use  at  the  Facility.  The  final 
status  survey  report  was  attached  to  the 
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Licensee’s  amendment  request  dated 
January  3,  2008.  The  Licensee  elected  to 
demonstrate  compliance  with  the 
radiological  criteria  for  unrestricted 
release  as  specified  in  10  CFR  20.1402 
by  using  the  screening  approach 
described  in  NUREG-1757, 
“Consolidated  NMSS  Decommissioning 
Guidance,”  Volume  2.  The  Licensee 
used  the  radionuclide-specific  derived 
concentration  guideline  levels  (DCGLs), 
developed  there  by  the  NRC,  which 
comply  with  the  dose  criterion  in  10 
CFR  20.1402.  These  DCGLs  define  the 
maximum  amount  of  residual 
radioactivity  on  building  surfaces, 
equipment,  and  materials,  and  in  soils, 
that  will  satisfy  the  NRC  requirements 
in  Subpart  E  of  10  CFR  Part  20  for 
unrestricted  release.  The  Licensee’s 
final  status  survey  results  were  below 
these  DCGLs  and  are  in  compliance 
with  the  As  Low  As  Reasonably 
Achievable  (ALARA)  requirement  of  10 
CFR  20.1402.  The  NRC  thus  finds  that 
the  Licensee’s  final  status  survey  results 
are  acceptable. 

Based  on  its  review  the  staff  has 
determined  that  the  affected 
environment  and  any  environmental 
impacts  associated  with  the  proposed 
action  are  bounded  by  the  impacts 
evaluated  by  the  “Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities”  (NUREG- 
1496)  Volumes  1-3  (ML042310492, 
ML042320379,  and  ML042330385).  The 
staff  finds  there  were  no  significant 
environmental  impacts  from  the  use  of 
radioactive  material  at  the  Facility.  The 
NRC  staff  reviewed  the  docket  file 
records  and  the  final  status  survey 
report  to  identify  any  non-radiological 
hazards  that  may  have  impacted  the 
environment  surrounding  the  Facility. 
No  such  hazards  or  impacts  to  the 
environment  were  identified.  The  NRC 
has  identified  no  other  radiological  or 
non-radiological  activities  in  the  area 
that  could  result  in  cumulative 
environmental  impacts. 

The  NRC  staff  finds  that  the  proposed 
release  of  the  Facility  for  unrestricted 
use  and  the  termination  of  the  NRC 
materials  license  is  in  compliance  with 
10  CFR  20.1402.  Based  on  its  review, 
the  staff  considered  the  impact  of  the 
residual  radioactivity  at  the  Facility  and 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

Due  to  the  largely  administrative 
nature  of  the  proposed  action,  its 
environmental  impacts  are  small. 


Therefore,  the  only  alternative  the  staff 
considered  is  the  no-action  alternative, 
under  which  the  staff  would  leave 
things  as  they  are  by  simply  denying  the 
amendment  request.  This  no-action 
alternative  is  not  feasible  because  it 
conflicts  with  10  CFR  30.36(d), 
requiring  that  decommissioning  of 
byproduct  material  facilities  be 
completed  and  approved  by  the  NRC 
after  licensed  activities  cease.  The 
NRC’s  analysis  of  the  Licensee’s  final 
status  survey  data  confirmed  that  the 
Facility  meets  the  requirements  of  10 
CFR  20.1402  for  unrestricted  release  and 
for  license  termination.  Additionally, 
denying  the  amendment  request  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  no-action  alternative  are 
therefore  similar,  and  the  no-action 
alternative  is  accordingly  not  further 
considered. 

Conclusion 

The  NRC  staff  has  concluded  that  the 
proposed  action  is  consistent  with,  the 
NRC’s  unrestricted  release  criteria 
specified  in  10  CFR  20.1402.  Because 
the  proposed  action  will  not  - 
significantly  impact  the  quality  of  the 
human  environment,  the  NRC  staff 
concludes  that  the  proposed  action  is 
the  preferred  alternative. 

Agencies  and  Persons  Consulted 

NRC  provided  a  draft  of  this 
Environmental  Assessment  to  the 
Commonwealth  of  Virginia,  Department 
of  Health,  Bureau  of  Radiological  Health 
for  review  on  October  30,  2008.  The 
Commonwealth  of  Virginia  responded 
by  e-mail  on  November  7,  2008.  The 
Commonwealth  agreed  with  the 
conclusions  of  the  EA  and  otherwise 
had  no  comments. 

The  NRC  staff  has  determined  that  the 
proposed  action  is  of  a  procedural 
nature,  and  will  not  affect  listed  species 
or  critical  habitat.  Therefore,  no  further 
consultation  is  required  under  Section  7 
of  the  Endangered  Species  Act.  The 
NRC  staff  has  also  determined  that  the 
proposed  action  is  not  the  type  of 
activity  that  has  the  potential  to  cause 
effects  on  historic  properties.  Therefore, 
no  further  consultation  is  required 
under  Section  106  of  the  National 
Historic  Preservation  Act. 

III.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  this  EA  in 
support  of  the  proposed  action.  On  the 
basis  of  this  EA,  the  NRC  finds  that 
there  are  no  significant  environmental 
impacts  from  the  proposed  action,  and 
that  preparation  of  an  environmental 
impact  statement  is  not  warranted. 


Accordingly,  the  NRC  has  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

IV.  Further  Information 

Documents  related  to  this  action, 
including  the  application  for  license 
amendment  and  supporting 
documentation,  are  available 
electronically  at  the  NRC’s  Electronic 
Reading  Room  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  From  this  site, 
you  can  access  the  NRC’s  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC’s  public 
documents.  The  documents  related  to 
this  action  are  listed  below,  along  with 
their  ADAMS  accession  numbers. 

1.  NRC  License  No.  45-25402-01 
(ML041660379); 

2.  Termination  request  dated  January 
3,  2008  (ML080100580): 

3.  Additional  information  on 
termination  request  dated  January  30, 
2008  (ML080360136); 

4.  License  application  dated  June  17, 
1997  (ML083030158); 

5.  License  application  dated  July  12, 
1999  (ML083030168); 

6.  Inspection  report  dated  April  13, 
2004  (ML042170064): 

7.  License  amendment  request  dated 
March  30,  2004  (ML040910212  and 
ML041740741); 

8.  NUREG-1757,  “Consolidated 
NMSS  Decommissioning  Guidance;” 
Title  10  Code  of  Federal  Regulations, 
Part  20,  Subpart  E,  “Radiological 
Criteria  for  License  Termination;” 

9.  Title  10,  Code  of  Federal 
Regulations,  Part  51,  “Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions;”  and 

10.  NUREG-1496,  “Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities.” 

If  you  do  not  have  access  to  ADAMS, 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
These  documents  may  also  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC’s  PDR,  O  1  F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee. 

Dated  at  Region  I,  475  Allendale  PA,  King 
of  Prussia,  PA  this  19th  day  of  December 
2008. 
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For  the  Nuclear  Regulatory  Commission. 
James  P.  Dwyer, 

Chief,  Commercial,  Research  and 
Development  Branch,  Division  of  Nuclear 
Materials  Safety,  Region  I. 

[FR  Doc.  E8-30940  Filed  12-29-08;  8:45  am] 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
Subcommittee  on  Future  Plant 
Designs;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Future 
Plant  Designs  will  hold  a  meeting  on 
January  14-15,  2009,  at  11545  Rockville 
Pike,  Rockville,  Maryland,  Room  T2  B3. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

January  14,  2009,  8:30  a.m.  until  5  p.m.; 
January  15,  2009,  8:30  a.m.  until  5  p.m. 

The  Subcommittee  will  review  and 
discuss  the  Advanced  Reactor  Research 
Plan.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the- Designated 
Federal  Officer,  Maitri  Banerjee 
(telephone  301-415-6973)  5  days  prior 
to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted. 
Detailed  procedures  for  the  conduct  of 
and  participation  in  ACRS  meetings 
were  published  in  the  Federal  Register 
on  October  6,  2008,  (73  FR  58268- 
58269). 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Officer  between 
8  a.m.  and  4:45  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advi.sed  of  any 
potential  changes  to  the  agenda. 

Dated:  December  22,  2008. 

Christopher  Brown, 

Acting  Chief,  Reactor  Safety  Branch  A, 
Advisory  Committee  on  Reactor  Safeguards. 
[FR  Doc.  E8-30950  Filed  12-29-08;  8:45  am) 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-28567] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

December  19,  2008. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  December 
2008.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  Commission’s 
Public  Reference  Room,  100  F  Street 
NE.,  Washington,  DC  20549-1520  (tel. 
202-551-5850).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC’s 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  13,  2009,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549- 
1090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus  at  (202)  551-6810,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  100  F  Street,  NE., 
Washington,  DC  20549-4041. 

BlackRock  Technology  Fund,  Inc.  [File 
No.  811-8721J 

Summary:  Applicant  .seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  15, 
2008,  applicant  transferred  its  assets  to 
BlackRock  Global  Science  &  Technology 
Opportunities  Portfolio,  a  series  of 
BlackRock  Funds^’'^,  based  on  net  asset 
value.  Expenses  of  $487,556  incurred  in 
connection  with  the  reorganization  were 
paid  by  BlackRock  Advisors,  LLC, 
applicant’s  investment  adviser,  or  its 
affiliates. 

Filing  Date:  The  application  was  filed 
on  November  12,  2008. 

Applicant’s  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 


MuniDividend  Insured  Fund,  Inc.  [File 
No.  811-21062);  MuniHoldings  Fund 
III,  Inc.  [File  No.  811-21626); 
MuniHoldings  California  Fund,  Inc. 
[File  No.  811-21627) 

Summary:  Applicants,  each  a  closed- 
end  investment  company,  seek  an  order 
declaring  that  they  have  ceased  to  be 
investment  companies.  Applicants  have 
never  made  a  public  offering  of  their 
securities  and  do  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  applications  were 
filed  on  November  5,  2008. 

Applicants'  Address:  BlackRock  Inc., 
800  Scudders  Mill  Rd.,  Plainsboro,  NJ 
08536. 

BlackRock  Enhanced  Equity  Yield 
Fund,  Inc.  [File  No.  811-21722); 
BlackRock  Enhanced  Equity  Yield  & 
Premium  Fund,  Inc.  [File  No.  811- 
21755) 

Summary:  Applicants,  each  a  closed- 
end  investment  company,  seek  an  order 
declaring  that  they  have  ceased  to  be 
investment  companies.  On  November  3, 
2008,  each  applicant  transferred  its 
assets  to  BlackRock  Enhanced  Capital 
and  Income  Fund,  Inc.,  based  on  net 
asset  value.  Expenses  of  $289,026  and 
$267,780,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  by  each  applicant. 

Filing  Date:  The  applications  were 
filed  on  November  19,  2008. 

Applicants’  Address:  100  Bellevue 
Parkway,  Wilmington,  DE  19809. 

Mezzacappa  Partners,  LLC  [File  No. 
811-21752) 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Between  January 
24,  2008  and  December  3,  2008, 
applicant  made  liquidating  distributions 
to  its  shareholders,  based  on  net  asset 
value.  Expenses  of  approximately 
$350,000  incurred  in  connection  with 
the  liquidation  were  paid  by  applicant. 
Applicant  has  retained  $200,000  in  cash 
and  trade  receivables  to  pay  remaining 
outstanding  expenses. 

Filing  Dates:  The  application  w'as 
filed  on  September  3,  2008,  and 
amended  on  December  3,  2008. 

Applicant’s  Address:  c/o  Mezzacappa 
Management,  LLC,  630  Fifth  Ave.,  Suite 
2600,  New  York,  NY  10111. 

Ameristock  ETF  Trust  [File  No.  811- 
21941) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  22, 
2008,  applicant  made  a  final  liquidating 
distribution  to  its  .shareholders,  based 
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on  net  asset  value.  Expenses  of  $82,245 
incurred  in  connection  with  the 
liquidation  were  paid  by  Ameristock 
Corporation,  applicant’s  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  October  14,  2008,  and  amended 
on  December  1,  2008. 

Applicant’s  Address:  1320  Harbor  Bay 
Parkway,  Suite  145,  Alameda,  CA 
94502. 

Fortis  Growth  Fund  Inc.  [File  No.  811- 
848];  Fortis  Income  Portfolios  Inc.  [File 
No.  811-2341];  Fortis  Money  Portfolios 
Inc.  [File  No.  811-2943];  Fortis  Tax- 
Free  Portfolios  Inc.  [File  No.  811-3498]; 
Fortis  Advantage  Portfolios  Inc.  [File 
No.  811-^355];  Fortis  Worldwide 
Portfolios  Inc.  [File  No.  811-6297] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  February 
15,  2002,  each  applicant  transferred  its 
assets  to  The  Hartford  Mutual  Funds  II, 
Inc.,  based  on  net  asset  value. 

Applicants  incurred  no  expenses  in 
connection  with  the  reorganizations. 

Filing  Dates:  The  application  was 
filed  on  July  8,  2008,  and  amended  on 
September  30,  2008,  and  November  11, 
2008. 

Applicants’  Address:  PO  Box  2999, 
Hartford,  CT  06104-2999. 

Enterprise  Accumulation  Trust  [File 
No.  811-5543] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Shareholders 
approved  the  merger  of  applicant’s  fund 
on  June  28,  2004,  and  applicant 
distributed  its  assets  on  July  9,  2004. 

The  fund  surviving  the  merger  is  EQ 
Advisors  Trust.  AXA  Equitable  Life 
Insurance  Company  and  MONY  Life 
Insurance  Company  paid  the  $968,124 
incurred  in  connection  with  the  merger. 

Filing  Date:  The  application  was  filed 
on  February  9,  2006. 

Applicant's  Address:  Atlanta 
Financial  Center,  3343  Peachtree  Road, 
NE.,  Suite  450,  Atlanta,  Georgia  30326- 
1022. 

Variable  Investment  Trust  [File  No. 
811-8392] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant 
requests  deregistration  based  on 
abandonment  of  registration.  At  the  time 
of  filing,  applicant  had  no  shareholders 
and  thus  qualified  for  an  exclusion  from 
the  definition  of  “investment  company’’ 
in  Section  3(c)(1)  of  the  1940  Act. 

Filing  Dates:  The  application  was 
filed  on  June  30,  2008,  and  amended 
and  restated  on  December  1,  2008. 


Applicant’s  Address:  3001  Summer 
Street,  Stamford,  Connecticut  06904. 

The  American  Separate  Account  5  [File 
No.  811-10409] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  as  part  of  a 
liquidation.  Applicant  has  distributed 
all  of  its  assets  to  the  fund’s 
shareholders,  has  no  assets  or  liabilities, 
and  has  incurred  no  expenses  in 
connection  with  the  liquidation. 
Applicant  is  not  now  engaged,  nor  does 
it  intend  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Date:  The  application  was  filed 
on  August  8,  2008. 

Applicant’s  Address:  6  International 
Drive,  Suite  190,  Rye  Brook,  NY  10573. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-30855  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59133] 

Order  Granting  Application  for  a 
Temporary  Conditional  Exemption 
Pursuant  to  Section  36(a)  of  the 
Exchange  Act  by  the  International 
Securities  Exchange,  LLC  Relating  to 
the  Acquisition  by  International 
Securities  Exchange  Holdings,  Inc.  of 
an  Electronic  Communications 
Network 

December  22,  2008. 

I.  Introduction 

On  December  3,  2008,  the 
International  Securities  Exchange,  LLC 
(“ISE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Rule 
0-12  1  under  the  Securities  Exchange 
Act  of  1934  (“Exchange  Act”),  an 
application  for  an  exemption  under 
Section  36(a)(1)  of  the  Exchange  Act^ 
from  the  rule  filing  requirements  of 
Section  19(b)  of  the  Exchange  Act  with 
respect  to  the  acquisition  by 
International  Securities  Exchange 
Holdings,  Inc.  (“ISE  Holdings”),  the 
parent  of  ISE,  of  an  equity  interest  in 
Direct  Edge  Holdings,  LLC  (“DE 


'  17  CFR  240.0-12. 

2  15  U.S.C.  78mni(a)(l). 
3 15  U.S.C.  78s(b). 


Holdings”).'*  DE  Holdings  is  the  sole 
owner  of  Direct  Edge  ECN  LLC 
(“DECN”),  a  registered  broker-dealer 
and  electronic  communications  network 
(“ECN”).  This  order  grants  the  request 
for  temporary  exemptive  relief,  subject 
to  the  satisfaction  of  certain  conditions, 
which  are  outlined  below. 

II.  Application  for  Temporary 
Conditional  Exemption  From  Section 
19(b)  Rule  Filing  Requirements 

On  December  3,  2008,  the  ISE 
requested  that  the  Commission  grant  a 
temporary  exemption,  subject  to  certain 
conditions,  under  Section  36  of  the 
Exchange  Act  from  the  rule  filing 
procedures  of  Section  19(b)  of  the 
Exchange  Act  in  connection  with  ISE 
Holdings’  acquisition  of  an  equity 
interest  in  DE  Holdings  and  the 
operation  of  DECN  as  a  facility  of  ISE.^ 

According  to  the  Exemption  Request, 
on  August  22,  2008,  ISE  Holdings,  DE 
Holdings,  ISE  Stock  Exchange,  LLC 
(“ISE  Stock”),  a  Delaware  limited 
liability  company  that  operates  a 
marketplace  for  the  trading  of  U.S.  cash 
equity  securities  by  Equity  Electronic 
Access  Members  (“Equity  EAMs”)  of 
ISE  (the  “Facility”),®  and  certain  other 
parties  entered  into  a  Transaction 
Agreement  whereby,  among  other 
things:  (1)  ISE  Holdings  will  purchase  a 
31.54%  equity  interest  in  DE  Holdings, 
the  sole  owner  of  DECN,  a  registered 
hroker-dealer  and  ECN;  and  (2)  ISE 
Stock  will  merge  into  Maple  Merger 
Sub,  a  wholly-owned  subsidiary  of  DE 
Holdings  (“Merger  Sub”),  which  will 
operate  the  Facility  following  the 
closing  of  the  transaction  (the 
“Closing”).  After  the  Closing,  the 
Facility  will  continue  to  be  a  facility  of 
ISE. 

DECN’s  current  relationship  with  ISE 
is  limited  to  participating  in  ISE  as  an 
Equity  EAM  of  ISE,  and  DECN  displays 
its  limit  orders  on  the  Facility  in  the 
same  manner  as  other  ECNs  that  display 
their  limit  orders  on  the  Facility. 

Neither  ISE  Holdings  nqr  ISE  currently 
has  an  ownership  interest  in  DECN. 

After  the  Closing,  DECN  will  continue 
to  operate  as  an  ECN  and  to  submit  limit 
orders  to  the  Facility  for  display  and 
execution. 

Following  the  Closing,  DECN  also  will 
become  a  facility,  as  defined  in  Section 
3(a)(2)  of  the  Exchange  Act,  of  ISE 


■*  See  letter  from  Michael  J.  Simon,  Ckineral 
Counsel  and  Secretary,  ISE,  to  Florence  Harmon, 
Acting  Secretary,  Commission,  dated  December  3. 
2008  (“Exemption  Request”). 

5  See  Section  3(a)(2)  of  the  Exchange  Act.  15 
U..S.C.  78c3(a)(2)  (definition  of  "facility”). 

•>  ISE  Stock  operates  the  Facility  under  the  rules 
of  the  ISE  as  a  facility,  as  defined  in  Section  3(a)(2) 
of  the  Exchange  Act,  of  ISE. 
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because  it  will  be  an  affiliate  of  ISE  used 
for  the  purpose  of  effecting  and 
reporting  securities  transactions. 
Specifically,  (1)  DECN  will  continue  to 
operate  as  an  ECN  and  will  continue  to 
submit  its  limit  orders  to  the  Facility  for 
display  and  execution;  ^  and  (2)  DECN 
will  become  an  affiliate  of  ISE  through 
ISE  Holdings’  equity  interest- in  DE 
Holdings.  Because  DECN  will  be  a 
facility  of  ISE,  ISE  would  be  obligated, 
under  Section  19(b)  of  the  Exchange 
Act,  to  file  with  the  Commission 
proposed  rules  governing  the  operation 
of  DECN’s  systems  and  subscriber  fees. 
In  its  Exemption  Request,  ISE  states  that 
if  the  Commission  does  not  grant  the 
exemption,  ISE  will  he  forced  to 
terminate  DECN’s  operations  upon 
Closing  because  DECN  may  not  operate 
as  a  facility  of  ISE  without  the  ISE’s 
filing  with  the  Commission  proposed 
rules  governing  the  operation  of  DECN’s 
systems  and  subscriber  fees.®  ISE  also 
stated  that  it  would  be  unduly 
burdensome  and  inefficient  to  require 
DECN’s  operating  rules  to  be  separately 
subjected  to  the  Section  19(b)  rule  filing 
and  approval  process  because  DECN 
would  operate  only  temporarily  as  a 
facility  of  ISE  while  the  Commission 
considers  the  Form  1  Applications,  as 
discussed  below. 

In  its  Exemption  Request,  ISE  noted 
that  DECN’s  average  daily  “touched” 
volume  in  U.S.  listed  equity  securities 
accounts  for  10%  of  the  average  daily 
U.S.  traded  volume  in  such  securities.® 
Accordingly,  ISE  believes  that  the 
termination  of  DECN’s  operations 
potentially  could  harm  investors, 
disrupt  the  functioning  of  an  orderly 
market,  and  eliminate  a  point  of  access 
to  the  markets.!” 

ISE  noted,  further,  that  DE  Holdings 
has  been  engaged  with  the  Commission 
in  the  filing  of  two  Form  1  applications 
(the  “Form  1  Applications”)  to  register 
two  of  DE  Holdings’  wholly-owned 
subsidiaries  (the  “Exchange 
Subsidiaries”)  as  national  securities 
exchanges.!!  According  to  ISE,  DECN 
intends  to  file  a  “Cessation  of 
Operations  Report”  with  the 
Commission  and  to  cease  operations  as 
an  ECN  shortly  following  any 
Commission  approval  of  the  Form  1 


’’  In  its  Exemption  Request.  ISE  stated  that  it 
would  be  impracticable  for  DECN  to  display  its 
limit  orders  other  than  on  the  Facility.  See 
Exemption  Request  at  3. 

“See  Exemption  Reque.st  at  3. 

“Average  daily  touched  volume  includes  trades 
matched  on  DECN  and  orders  routed  to  other 
market  centers  for  execution.  See  Exemption 
Request  at  note  4  and  accompanying  text. 

'"See  Exemption  Request  at  3. 

”  See  Exemption  Request  at  2. 


Applications. !2  Also,  according  to  the 
ISE,  approval  of  the  Form  1 
Applications  would  allow  the  Exchange 
Subsidiaries  to  operate  in  place  of 
DECN.!®  Because  DECN  would  cease  to 
operate  as  an  ECN  if  the  Commission 
approves  the  Form  1  Applications,  ISE 
expects  that  DECN  would  operate  as  a 
facility  of  ISE  for  a  relatively  brief 
period  of  time.!'* 

ISE  has  asked  the  Commission  to 
exercise  its  authority  under  Section  36 
of  the  Exchange  Act  and  grant  the  ISE 
a  temporary,  180-day  exemption  from 
the  Section  19(b)  rule  filing 
requirements  that  would  apply  to  DECN 
as  a  facility  of  ISE.  The  temporary 
exemption  would  commence 
immediately  upon  the  Closing  and 
would  allow  DECN  to  continue  to 
operate  following  the  Closing,  subject  to 
certain  conditions,  while  DE  Holdings 
prepares  the  Form  1  Applications.  ISE 
believes  that  the  temporary  exemption 
will  help  to  ensure  an  orderly  transition 
from  DECN  to  the  proposed  Exchange 
Subsidiaries.!® 

ISE  stated,  in  addition,  that  the 
exemption  will  not  diminish  the 
Commission’s  ability  to  monitor  ISE  and 
DECN.  In  this  regard,  ISE  noted  that  to 
the  extent  that  ISE  makes  changes  to  its 
systems,  including  the  Facility,  during 
the  exemption  period,  or  thereafter,  it 
remains  subject  to  Section  19(b)  and 
thus  obligated  to  file  proposed  rule 
changes  with  the  Commission.!® 
Further,  in  the  Exemption  Reque.st,  ISE 
committed  to  satisfying  certain 
conditions,  which  are  outlined  below. 
For  example,  as  a  condition  to  the 
exemption,  ISE  will  be  required  to 
submit  proposed  rule  changes  with 
respect  to  any  material  changes  to 
DECN’s  functions  during  the  exemption 
period.!!"  igg  noted,  however,  that 
neither  ISE  nor  DECN  anticipates  any 
material  changes  to  DECN’s 
functionality  during  the  exemption 
period.!" 


-  '2W. 

Id.  If  the  Commission  approves  the  Form  1 
Applications,  each  of  the  Exchange  Subsidiaries 
would  be  registered  as  a  national  securities 
exchange  under  Section  6  of  the  Exchange  Act.  In 
addition,  following  any  Commission  approval  of  the 
Form  1  Applications  and  the  Exchange 
Subsidiaries’  commencement  of  operations  as 
national  securities  exchanges,  DE  Holdings  would 
no  longer  operate  DECN  as  an  ECN  and  the  Facility 
would  cease  operations. 

'*!d. 

'^Id. 

See  Exemption  Request  at  3. 

I'/d. 

See  Exemption  Request  at  note  3. 


In  1996,  Congress  gave  the 
Commission  greater  flexibility  to 
regulate  trading  systems,  such  as  DECN, 
by  granting  the  Commission  broad 
authority  to  exempt  any  person  from 
any  of  the  provisions  of  the  Exchange 
Act  and  to  impose  appropriate 
conditions  on  their  operation.!® 
Specifically,  NSMIA  added  Section 
36(a)(1)  to  the  Exchange  Act,  which 
provides  that  “the  Commission,  by  rule, 
regulation,  or  order,  may  conditionally 
or  unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  (the  Exchange  Act]  or  of 
any  rule  or  regulation  thereunder,  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest, 
and  is  consistent  with  the  protection  of 
investors.”  In  enacting  Section  36, 
Congress  indicated  that  it  expected  that 
“the  Commission  will  use  this  authority 
to  promote  efficiency,  competition  and 
capital  formation.”  ®!  It  particularly 
intended  to  give  the  Commission 
sufficient  flexibility  to  respond  to 
changing  market  and  competitive 
conditions: 

The  Committee  recognizes  that  the  rapidly 
changing  marketplace  dictates  that  effective 
regulation  requires  a  certain  amount  of 
flexibility.  Accordingly,  the  bill  grants  the 
SEC  general  exemptive  authority  under  both 
the  Securities  Act  and  the  Securities 
Exchange  Act.  This  exemptive  authority  will 
allow  the  Commission  the  flexibility  to 
exjjlore  and  adopt  new  approaches  to 
registration  and  disclosure.  It  will  also  enable 
the  Commission  to  address  issues  relating  to 
the  securities  markets  more  generally.  For 
example,  the  SEC  could  deal  with  the 
regulatory  concerns  raised  by  the  recent 
proliferation  of  electronic  trading  .systems, 
which  do  not  fit  neatly  into  the  existing 
regulatory  framework. 22 

In  2004,  the  Commission  exercised  its 
Section  36  exemptive  authority  to  grant 
a  temporary  exemption,  subject  to 
certain  conditions,  from  the  Section 
19(b)  rule  filing  requirements  in 
connection  with  the  acquisition  by  The 
Nasdaq  Stock  Market,  Inc.  (“Nasdaq”)  of 
Brut,  LLC,  the  operator  of  the  Brut 


15  U.S.C.  78min(a).  Section  36  of  the  Exchange 
Act  was  enacted  as  part  of  the  National  Securities 
Markets  Improvements  Act  1996,  Public  Law  No. 
104-290  (“NSMIA"). 

20  15  U.S.C.  78mm(a)(l). 

2>  H.R.  Rep.  No.  104-622.  104th  Cong..  2d  Sess. 
38  (1996). 

22  S.  Rep.  No.  104-293,  104th  Cong.,  2d  Sess.  15 
(1996). 
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ECN.23  iSE’s  requested  relief  for  a 
temporary  exemption  from  the  Section 
19(b)  rule  filing  requirements  in 
connection  with  ISE  Holdings’ 
acquisition  of  an  equity  interest  in  DE 
Holdings  is  subject  to  certain 
conditions,  as  set  forth  below,  that  are 
substantially  similar  to  the  conditions 
included  in  the  Nasdaq  Order. 

Section  19(b)(1)  of  the  Exchange  Act 
requires  a  self-regulatory  organization 
(“self-regulatory  organization”  or 
“SRO”),  including  ISE,  to  file  with  the 
Commission  its  proposed  rule  changes 
accompanied  by  a  concise  general 
statement  of  the  basis  and  purpose  of 
the  proposed  rule  change.  Once  a 
proposed  rule  change  has  been  filed 
with  the  Commission,  the  Commission 
is  required  to  publish  notice  of  it  and 
provide  an  opportunity  for  public 
comment.  The  proposed  rule  change 
may  not  take  effect  unless  approved  by 
the  Commission  by  order,  unless  the 
rule  change  is  within  the  class  of  rule 
changes  that  are  effective  upon  filing 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.24 

Section  19(b)(1)  of  the  Exchange  Act 
defines  the  term  “proposed  rule 
change”  to  mean  “any  proposed  rule  or 
rule  change  in,  addition  to,  or  deletion 
from  the  rules  of  [a]  self-regulatory 
organization.”  Pursuant  to  Section 
3(a)(27)  and  3(a)(28)  of  the  Exchange  ' 
Act,  the  term  “rules  of  a  self-regulatory 
organization”  means  (1)  the 
constitution,  articles  of  incorporation, 
bylaws  and  rules,  or  instruments 
corresponding  to  the  foregoing,  of  an 
SRO,  and  (2)  such  stated  policies, 
practices  and  interpretations  of  an  SRO 
(other  than  the  Municipal  Securities 
Rulemaking  Board)  as  the  Commission, 
by  rule,  may  determine  to  be  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  to  be 
deemed  to  be  rules.  Rule  19b-4(b)  under 
the  Exchange  Act.^^  defines  the  term 
“stated  policy,  practice,  or 
interpretation”  to  mean  generally  “any 
material  aspect  of  the  operation  of  the 
facilities  of  the  self-regulatory 
organization  or  any  statement  made 
available  to  the  membership, 
participants,  or  specified  persons 
thereof  that  establishes  or  changes  any 
standard,  limit,  or  guideline  with 
respect  to  rights  and  obligations  of 
specified  persons  or  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.” 


^^See  Securities  Exchange  Act  Release  No.  50311 
(September  3,  2004).  69  FR  54818  (September  10, 
2004)  (“Nasdaq  Order”). 

2“  15  U.S.C.  78s(l))(3)(A). 

25l7CFR240.19b-4(b). 


The  term  “facility”  is  defined  in 
Section  3(a)(2)  of  the  Exchange  Act, 
with  respect  to  an  exchange,  to  include 
“its  premises,  tangible  or  intangible 
property  whether  on  the  premises  or 
not,  any  right  to  use  such  premises  or 
property  or  any  service  thereof  for  the 
purpose  of  effecting  or  reporting  a 
transaction  on  an  exchange  (including, 
among  other  things,  any  system  of 
communication  to  or  from  the  exchange, 
by  ticker  or  otherwise,  maintained  by  or 
with  the  consent  of  the  exchange),  and 
any  right  of  the  exchange  to  the  use  of 
any  property  or  service.” 

In  its  Exemption  Request,  ISE 
acknowledged  that  following  the 
Closing,  DECN  will  become  a  facility  of 
ISE  because  it  will  be  an  affiliate  of  ISE 
used  for  the  purpose  of  effecting  and 
reporting  securities  transactions. 
Specifically,  (1)  DECN  will  continue  to 
operate  as  an  ECN  and  will  continue  to 
submit  limit  orders  to  the  Facility,  a 
facility  of  ISE,  for  display  and 
execution;  and  (2)  DECN  will  become  an 
affiliate  of  ISE  through  ISE  Holdings’ 
equity  interest  in  DE  Holdings. Absent 
an  exemption.  Section  19(b)  of  the 
Exchange  Act  and  Rule  19b-4 
thereunder  would  require  ISE  to  file 
proposed  rules  with  the  Commission  to 
allow  ISE  to  operate  DECN  as  a  facility. 

ISE  noted  in  its  Exemption  Request 
that  DE  Holdings  is  preparing  Form  1 
Applications  for  the  Exchange 
Subsidiaries  and  that  DECN  would 
cease  operations  as  an  ECN  shortly  after 
any  Commission  approval  of  the  Form 
1  Applications  and  the  Exchange 
Subsidiaries’  commencement  of 
operations  as  national  securities 
exchanges.^”  Accordingly,  ISE  expects 
that  DECN  would  operate  as  a  facility  of 
ISE  for  a  relatively  brief  period  of 
time.^** 

The  Commission  believes  that  it  is 
appropriate  to  issue  a  temporary 
exemption,  subject  to  the  conditions 
described  below,  to  allow  DECN  to 
operate  as  a  facility  of  ISE  without  being 
subject  to  the  rule  filing  requirements  of 
Section  19(b)  of  the  Exchange  Act  for  a 
temporary  period. Accordingly,  the 
Commission  has  determined  to  grant 
ISE’s  request  for  a  temporary  exemption, 
subject  to  certain  conditions,  for  a 
period  not  to  exceed  180  days  from  the 
date  of  the  Closing.  The  Commission 
finds  that  the  temporary  conditional 
exemption  from  the  provisions  of 


2*'  See  Exemption  Request  at  1. 

See  Exemption  Request  at  1-2. 

2®  See  Exemption  Request  at  2. 

®“ln  granting  tbis  relief,  the  Commission  makes 
no  finding  regarding  whetlier  LSE’s  operation  of 
DECN  as  a  facility  would  be  consistent  with  the 
Exchange  Act. 


Section  19(b)  of  the  Exchange  Act  is 
appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of 
investors.  In  particular,  the  Commission 
believes  that  the  temporary  exemption 
should  help  promote  efficiency  and 
competition  in  the  market  by  allowing 
DECN  to  continue  to  operate  as  an  ECN 
for  a  limited  period  of  time  while  DE 
Holdings  prepares  the  Form  1 
Applications.  In  this  regard,  the 
Commission  notes  ISE’s  belief  that  it 
would  be  unduly  burdensome  and 
inefficient  to  require  DECN’s  operating 
rules  to  be  separately  subjected  to  the 
Section  19(b)  rule  filing  and  approval 
process  because  DECN  would  operate 
only  temporarily  as  a  facility  of  ISE 
while  the  Commission  considers  the 
Form  1  Applications.^^  To  provide  the 
Commission  with  the  opportunity  to 
review  and  act  upon  any  proposal  to 
change  DECN’s  fees  or  to  make  material 
changes  to  DECN’s  operations  as  an  ECN 
during  the  period  covered  by  the 
temporary  exemption,  as  well  as  to 
ensure  that  the  Commission’s  ability  to 
monitor  ISE  and  DECN  is  not 
diminished  by  the  temporary 
exemption,  the  Commission  is  imposing 
the  following  conditions  while  the 
temporary  exemption  is  in  effect. ^2  The 
Commission  believes  such  conditions 
are  necessary  and  appropriate  in  the 
public  interest  for  the  protection  of 
investors.  Therefore,  the  Commission  is 
granting  to  ISE  a  temporary  exemption, 
pursuant  to  Section  36  of  the  Exchange 
Act,  from  the  rule  filing  requirements 
imposed  by  Section  19(b)  of  the 
Exchange  Act  as  set  forth  above, 
provided  that  ISE  and  DECN  comply 
with  the  following  conditions: 

(1)  DECN  remains  a  registered  broker- 
dealer  under  Section  15  of  the  Exchange 
Act  33  and  continues  to  operate  as  an 
ECN; 

(2)  DECN  operates  in  compliance  with 
the  obligations  set  forth  under 
Regulation  ATS; 

(3)  DECN  and  ISE  continue  to  operate 
as  separate  legal  entities; 

(4)  ISE  files  a  proposed  rule  change 
under  Section  19  of  the  Exchange  Act  34 
if  any  material  changes  are  sought  to  be 
made  to  DECN’s  operations.  A  material 
change  would  include  any  changes  to  a 
stated  policy,  practice,  or  interpretation 
regarding  the  operation  of  DECN  or  any 
other  event  or  action  relating  to  DECN 
that  would  require  the  filing  of  a 


In  addition,  the  Commission  notes  that  the 
rules  governing  the  operation  of  the  Exchange 
Subsidiaries  will  be  subjected  to  public  comment 
and  Commission  review  and  approval  as  part  of  the 
exc'.hange  registration  process. 

See  Exemption  Request  at  3. 

®®15  U.S.C.  78o. 

S'*  15  U.S.C.  78s. 
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proposed  rule  change  by  an  SRO  or  an 
SRO  facility: 

(5)  ISE  files  a  proposed  rule  change 
under  Section  19  of  the  Exchange  Act  if 
DECN’s  fee  schedule  is  sought  to  be 
modified;  and 

(6)  ISE  treats  DECN  the  same  as  other 
ECNs  that  participate  in  the  Facility, 
and,  in  particular,  ISE  does  not  accord 
DECN  preferential  treatment  in  how 
DECN  submits  orders  to  the  Facility  or 
in  the  way  its  orders  are  displayed  or 

executed.36 

In  addition,  the  Commission  notes 
that  the  Financial  Industry  Regulatory 
Authority  is  currently  the  Designated 
Examining  Authority  for  DECN. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  temporary 
conditional  exemptive  relief  requested 
by  ISE  is  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors. 

It  is  ordered,  pursuant  to  Section  36 
of  the  Exchange  Act,^^  that  the 
application  for  a  temporary  conditional 
exemption  is  granted  for  a  period  of  180 
days  following  the  Closing,  as  defined 
above. 

By  the  Commission. 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-30860  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59134;  File  No.  4-574] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Order  Approving  and  Declaring 
Effective  a  Plan  for  the  Allocation  of 
Regulatory  Responsibilities  Between 
the  International  Securities  Exchange, 
LLC  and  the  Financial  Industry 
Regulatory  Authority,  Inc. 

December  22,  2008. 

Notice  is  hereby  given  that  the 
Securities  and  Exchange  Commission 
(“Commission”)  has  issued  an  Order, 
pursuant  to  Sections  17(d)i  and 
llA(a)(3)(B)2  of  the  Securities  Exchange 


See  Section  19(b)  of  the  Exchange  Act  and  Rule 
19b-4  thereunder.  The  Conimi.s.sion  notes  that  a 
material  change  would  include,  among  other  things, 
changes  to  DECN’s  operating  platform;  the  types  of 
securities  traded  on  DECN;  DECN's  types  of 
subscribers;  or  the  reporting  venue  for  trading  that 
takes  place  on  DECN.  The  Commission  also  notes 
that  any  rule  filings  must  set  forth  the  operation  of 
the  DECN  facility  sufficiently  so  that  the 
Commission  and  the  public  are  able  to  evaluate  the 
proposed  changes. 

See  Exemption  Request  at  3. 

3^15  U.S.C.  78mm. 

'  15  U.S.C.  78q(d). 

2  15  U.S.C.  78k-l(a)(3)(B). 


Act  of  1934  (“Act”),  approving  and 
declaring  effective  a  plan  for  the 
allocation  of  regulatory  responsibilities 
(“Plan”)  that  was  filed  pursuant  to  Rule 
1 7d-2  under  the  Act  ^  by  the 
International  Securities  Exchange,  LLC 
(“ISE”)  and  the  Financial  Industry 
Regulatory  Authority,  Inc.  (“FINRA”) 
(together  with  ISE,  the  “Parties”).'* 

Accordingly,  FINRA  shall  assume,  in 
addition  to  the  regulatory  responsibility 
it  has  under  the  Act,  the  regulatory 
responsibilities  allocated  to  it  under  the 
Plan.  At  the  same  time,  ISE  is  relieved 
of  those  regulatory  responsibilities 
allocated  to  FINRA  under  the  Plan. 

I.  Introduction 

Section  19(g)(1)  of  the  Act,^  among 
other  things,  requires  every  self- 
regulatory  organization  (“SRO”) 
registered  as  either  a  national  securities 
exchange  or  registered  securities 
association  to  examine  for,  and  enforce 
compliance  by,  its  members  and  persons 
associated  with  its  members  with  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  SRO’s  own  rules, 
unless  the  SRO  is  relieved  of  this 
responsibility  pursuant  to  Section 
17(d)6  or  19(g)(2)^  of  the  Act.  Section 
17(d)(1)  of  the  Act**  was  intended,  in 
part,  to  eliminate  unnecessary  multiple 
examinations  and  regulatory 
duplication  for  those  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  (“common  members”).®  With 
respect  to  a  common  member.  Section 
17(d)(1)  authorizes  the  Commission,  by 
rule  or  order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
'reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rides,  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  Section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
17d-l  and  Rule  17d-2  **  under  the 
Act.  Rule  17d-2  permits  SROs  to 
propose  joint  plans  for  the  allocation  of 
regulatory  responsibilities,  other  than 
financial  responsibility  rules,  with 


2  17CFR  240.17d-2. 

*  See  Securities  Exchange  Act  Release  No.  59003 
(November  24,  2008),  73  FR  72873  (D«!cember  1, 
2008)  (“Notice”). 

M5  U.S.C.  78s(g)(l). 

6  15  U.S.C.  78q(d). 

M5  U.S.C.  78s(g)(2). 

6  15  U.S.C.  78q(d)(l). 

6  See  Securities  Act  Amendments  of  1975,  Report 
of  the  Senate  Committee  on  Banking.  Housing,  and 
Urban  Affairs  to  Accompany  S.  249,  S.  Rep.  No.  94- 
75,  94th  Cong.,  1st  Session  32  (1975). 

'“17  CFR  240.17d-l.  Rule  17d-l  authorizes  the 
Commission  to  name  a  single  SRO  as  the  designated 
examining  authority  ("DEA”)  to  examine  common 
members  for  compliance  with  the  financial 
responsibility  requirements  imposed  by  the  Act,  or 
by  Commission  or  SRO  rules. 

”17CFR240.17d-2. 


respect  to  their  common  members. 
Under  paragraph  (c)  of  Rule  17d-2,  the 
Commission  may  declare  such  a  plan 
effective  if,  after  providing  for  notice 
and  comment,  it  determines  that  the 
plan  is  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors,  to  foster  cooperation  and 
coordination  among  the  SROs,  to 
remove  impediments  to,  and  foster  the 
development  of,  a  national  market 
system  and  a  national  clearance  and 
settlement  system,  and  is  in  conformity 
with  the  factors  set  forth  in  Section 
17(d)  of  the  Act.  Upon  effectiveness  of 
a  plan  filed  pursuant  to  Rule  17d-2,  an 
SRO  is  relieved  of  those  regulatory 
responsibilities  for  common  members 
that  are  allocated  by  the  plan  to  another 
SRO. 

On  December  1,  2008,  the 
Commission  published  notice  of  the 
Plan  filed  by  ISE  and  FINRA. *2  The 
Commission  received  no  comments  on 
the  Plan.  The  Plan  is  separate  from  the 
agreement  made  pursuant  to  Rule  17d- 
2  between  ISE  and  FINRA  entered  into 
on  December  20,  2006  (the  “Foundation 
Plan”).*^  This  Plan  supplements  the 
Foundation  Plan  by  delineating 
regulatory  responsibilities  between  the 
Parties,  including  responsibility  for  ISE 
rules,  with  respect  to  Direct  Edge  ECN, 
LLC  (“DE  ECN”),  which  is  a  common 
member  of  FINRA  and  ISE,  and  which 
also  is  affiliated  with  ISE.*** 

The  text  of  the  Plan  allocates 
regulatory  responsibilities  among  the 
Parties  with  respect  to  DE  ECN,  which 
is  a  common  member.  Included  in  the 
Plan  is  an  attachment  (the  “ISE 


'2  See  Notice,  supra  note  4. 

•2  See  Securities  Exchange  Act  Release  No.  55367 
(February  27.  2007),  72  FR  9983  (March  6,  2007). 
Pursuant  to  the  Foundation  Plan,  FINRA  has 
assumed  certain  inspection,  examination,  and 
enforcement  responsibility  for  common  members, 
including  ISE  Route  LLC,  the  outbound  Router 
Member,  with  respect  to  certain  applicable  laws, 
rules,  and  regulations. 

'••On  November  17,  2008,  the  Commission 
published  notice  of  a  proposed  rule  change  by  the 
ISE  relating  to  the  propo.sed  acquisition  by  ISE 
Holdings,  Inc.,  the  parent  of  ISE,  of  an  equity 
interest  in  Direct  Edge  Holdings  LLC  (“Direct 
Edge”)  in  exchange  for  rash  and  the  ISE’s  equities 
trading  facility,  ISE  Stock  Exchange,  LLC  ("ISE 
Stock”).  After  such  transaction,  (1)  Direct  Edge, 
through  a  subsidiary,  will  own  and  operate  ISE 
Stock  as  a  facility  of  ISE  and  (2)  ISE  Holdings  will 
have  a  31.54%  equity  interest  in  Direct  Edge,  which 
wholly  owns  and  operates  an  Electronic  Access 
Member  of  ISE.  DE  ECN.  Recognizing  the  potential 
for  conflicts  of  interest  in  instances  where  an 
exchange  is  affiliated  with  one  of  its  members,  ISE 
proposed  ISE  Rule  312(b),  which  imposes  .several 
conditions  and  limitations  to  the  affiliation  between 
ISE  and  DE  ECN.  one  of  which  is  that  ISE  enter  into 
a  17d-2  plan  with  a  non-affiliated  self-regulatory 
organization  to  regulate  and  oversee  the  activities 
of  DE  ECN.  The  Plan  is  intended  to  satisfy  this 
condition.  See  Securities  Exchange  Act  Release  No. 
58918  (November  7,  2008),  73  FR  67909  (November 
17,  2008). 
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Certification  of  Common  Rules,” 
referred  to  herein  as  the  “Certification”) 
that  lists  every  ISE  rule  and  federal 
securities  law  and  rule  and  regulation 
thereunder  for  which,  under  the  Plan, 
FINRA  would  bear  responsibility  for 
examining,  and  enforcing  compliance 
by,  DE  ECN. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  Plan  is  consistent  with  the 
factors  set  forth  in  Section  17(d)  of  the 
Act  and  Rule  17d-2(c)  thereunder 
in  that  the  proposed  Plan  is  necessary 
or  appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  fosters 
cooperation  and  coordination  among 
SROs,  and  removes  impediments  to  and 
fosters  the  development  of  the  national 
market  system.  In  particular,  the 
Commission  believes  that  the  proposed 
Plan  should  reduce  unnecessary 
regulatory  duplication  by  allocating  to 
FINRA  certain  responsibilities  for  DE 
ECN,  a  common  member,  that  would 
otherwise  be  performed  by  both  ISE  and 
FINRA.  Accordingly,  the  proposed  Plan 
promotes  efficiency  by  reducing  costs  to 
DE  ECN.  Furthermore,  because  ISE  and 
FINRA  will  coordinate  their  regulatory 
functions  in  accordance  with  the  Plan, 
the  Plan  should  promote  investor 
protection. 

The  Commission  notes  that,  under  the 
Plan,  ISE  and  FINRA  have  allocated 
regulatory  responsibility  for  all  ISE  rules 
that  are  substantially  similar  to  FINRA 
rules  in  that  ISE’s  rule  would  not 
require  FINRA  to  develop  one  or  more 
new  examination  standards,  modules, 
procedures,  or  criteria  in  order  to 
analyze  the  application  of  the  rule,  or  a 
dual  member’s  activity,  conduct,  or 
output  in  relation  to  such  rule 
(“Common  Rules”).  These  Common 
Rules  are  specifically  listed  in  the 
Certification.  In  addition,  under  the 
Plan,  FINRA  would  assume  regulatory 
responsibility  for  any  provisions  of  the 
federal  securities  laws  and  the  rules  and 
regulations  thereunder  that  are  set  forth 
in  the  Certification.’^ 

The  Plan  further  provides  that  FINRA 
shall  not  assume  regulatory 
responsibility,  and  ISE  will  retain  full 
responsibility,  for:  (1)  Surveillance, 
examination,  investigation,  and 
enforcement  with  respect  to  trading 
activities  or  practices  involving  ISE’s 
own  marketplace;  (2)  registration 


’5  15  U.S.C.  78q(d). 

’6  17CFR240.17d-2(c). 

As  proposed  currently,  however,  there  are  no 
federal  securities  rules  listed  on  the  Certification. 
Therefore,  at  present,  ISE  has  not  been  relieved  of 
any  regulatory  responsibilities,  pursuant  to  the 
Plan,  for  any  provisions  of  the  federal  securities 
laws  and  the  rules  and  regulations  thereunder. 


pursuant  to  ISE’s  applicable  rules  of 
associated  persons  (i.e.,  registration 
rules  that  are  not  Common  Rules);  (3) 
ISE’s  duties  as  a  DEA  under  Rule  17d- 
1  of  the  Act;  and  (4)  any  rules  of  ISE 
that  do  not  qualify  as  Common  Rules, 
except  that  FINRA  shall  be  responsible 
for  such  rules  with  respect  to  any  ISE 
member  that  operates  as  a  facility, acts 
as  an  inbound  router  for  ISE,  and  is  a 
member  of  ISE  and  FINRA  (“Inbound  ' 
Router  Member”). Apparent  violations 
of  any  ISE  rules  by  the  Inbound  Router 
Member  will  be  processed  by  FINRA, 
and  FINRA  will  conduct  any 
enforcement  proceedings.  The  effect  of 
these  provisions  is  that  regulatory 
oversight  and  enforcement 
responsibilities  for  the  Inbound  Router 
Member  will  be  vested  with  FINRA. 
These  provisions  should  help  avoid  any 
potential  conflicts  of  interest  that  could 
arise  if  ISE  was  primarily  responsible 
for  regulating  the  Inbound  Router 
Member,  with  which  ISE  is  affiliated. 

According  to  the  Plan,  ISE  will 
perform  a  review  of  the  Certification,  at 
least  annually,  or  more  frequently  if 
required  by  changes  in  either  the  rules 
of  ISE  or  FINRA,  to  add  ISE  rules  not 
included  on  the  then-current  list  of 
Common  Rules  that  are  substantially 
.similar  to  FINRA  rules  (i.e.,  new  rules 
that  qualify  as  Common  Rules  or 
existing  rules  that  have  been  amended 
so  that  they  now  qualify  as  Common 
Rules);  delete  ISE  rules  included  in  the 
then-current  list  of  Common  Rules  that 
are  no  longer  substantially  similar  to 
FINRA  rules  (i.e.,  amended  rules  that 
cease  to  be  Common  Rules);  and 
confirm  that  the  remaining  rules  on  the 
list  of  Common  Rules  continue  to  be  ISE 
rules  that  are  substantially  similar  to 
FINRA  rules.  FINRA  will  then  confirm 
in  writing  whether  the  rules  li.sted  in 
any  updated  list  are  Common  Rules  as 
defined  in  the  Plan. 

The  Commission  is  hereby  declaring 
effective  and  approving  a  plan  that, 
among  other  things,  allocates  regulatory 
responsibility  to  FINRA  for  the 
oversight  and  enforcement  of  all  ISE 
rules  that  aie  substantially  similar  to  the 
rules  of  FINRA  for  DE  ECN,  a  common 
member  of  ISE  and  FINRA.  Therefore, 
modifications  to  the  Certification  need 
not  be  filed  with  the  Commission  as  an 
amendment  to  the  Plan,  provided  that 
the  Parties  are  only  adding  to,  deleting 
from,  or  confirming  changes  to  ISE  rules 
in  the  Certification  in  conformance  with 


>»17CFR  240.17d-l. 

’“See  Section  3(a)(2)  of  the  Act  (defining 
“facility”).  15  U.S.C.  78c(a)(2). 

-"Currently.  DE  ECN  is  the  only  Inbound  Router 
Member. 

2’  See  supra  note  14. 


the  definition  of  Common  Rules  ‘ 
provided  in  the  Plan.  However,  should 
ISE  or  FINRA  decide  to  add  an  ISE  rule 
to  the  Certification  that  is  not 
substantially  similar  to  an  FINRA  rule; 
delete  an  ISE  rule  firom  the  Certification 
that  is  substantially  similar  to  an  FINRA 
rule;  or  leave  on  the  Certification  an  ISE 
rule  that  is  no  longer  substantially 
similar  to  an  FINRA  rule,  then  such  a 
change  would  constitute  an  amendment 
to  the  Plan,  which  must  be  filed  with 
the  Commission  pursuant  to  Rule  17d- 
2  under  the  Act. 2:2 

The  Plan  also  permits  ISE  and  FINRA 
to  terminate  the  Plan,  subject  to  notice, 
for  various  reasons.23 

III.  Conclusion 

This  Order  gives  effect  to  the  Plan 
filed  with  the  Commission  in  File  No. 
4-574.  The  Parties  shall  notify  all 
members  affected  by  the  Plan  of  their 
rights  and  obligations  under  the  Plan. 

It  is  therefore  ordered,  pursuant  to 
Sections  17(d)  of  the  Act,  that  the  Plan 
in  File  No.  4-574,  between  ISE  and 
FINRA,  filed  pursuant  to  Rule  17d-2 
under  the  Act,  is  approved  and  declared 
effective. 

It  is  therefore  ordered  that  ISE  is 
relieved  of  those  responsibilities 
allocated  to  FINRA  under  the  Plan  in 
File  No.  4-574. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 2-» 

Florence  E.  Harmon, 

Acting  Secretary. 

[FRDoc.  E8-30861  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8011-01-P 


The  Commission  also  notes  that  the  addition  to 
(or  eventual  deletion  from)  the  Certification  of  any 
federal  securities  laws,  rules,  and  regulations  for 
which  FINRA  would  bear  responsibility  under  this 
Plan  for  examining,  and  enforcing  compliance  by, 
common  members,  would  constitute  an  amendment 
to  the  Plan. 

25  The  Commission  notes  that  paragraph  12  of  the 
Plan  reflects  the  fact  that  FINRA’s  responsibilities 
under  the  Plan  will  continue  in  effect  until  the 
earlier  of  (a)  the  date  on  which  DE  ECN  ceases 
operations  as  a  facility  of  ISE,  or  (b)  the 
Commission  approves  the  termination  of  the  Plan. 

'  17  CFR  200.3l>-3(a)(34). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59129;  File  No.  SR-BSE- 
2008-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  To  List 
Options  on  the  Mini-Nasdaq-100  Index 
at  $1  Strike  Price  intervals 

December  22,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Acf ’),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
16,  2008,  the  Boston  Stock  Exchange, 
Inc.  (“BSE”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Exchange  filed  the 
proposal  as  a  “non-controversial” 
proposed  rule  change  pursuant  to 
Section  19(h)(3)(A)  of  the  Act,^  and  Rule 
19b-4(f)(6)  thereunder,'*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  6  (Series  of  Options  Contracts 
Open  for  Trading)  of  Chapter  IV  and 
Section  10  (Terms  of  Index  Option 
Contracts)  of  Chapter  XIV  of  the  Rules 
of  the  Boston  Options  Exchange  Group, 
LLC  (“BOX”)  to  allow  BOX  to  list 
options  on  the  Mini-Nasdaq-100  Index 
(“MNX”  or  “Mini-NDX”),  which  is 
based  on  1/lOth  the  value  of  the 
Nasdaq-100  Index  (“NDX”),  at  $1  strike 
price  intervals.  The  text  of  the  proposed 
rule  change  is  available  from  the 
principal  office  of  the  Exchange,  at  the 
Commission’s  Public  Reference  Room 
and  also  on  the  Exchange’s  Internet  Web 
site  at  http://nasdaqtrader.com/ 

Trader. aspx?id=Boston_ 
Stock_Exchange. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'  15  U.S.C.  78.s(b)(l). 

2  17  CFR  240.19b-4. 

3  15  U.S.C.  78.s(b)(3)(A). 
17  CFR  240.19b-4(f)(6). 


statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Chapter  XIV, 

Section  10  of  the  BOX  Rules  by  adding 
new  rule  text  which  would  allow  BOX 
to  list  options  on  the  Mini-Nasdaq-100 
Index,  which  is  based  on  1/lOth  the 
value  of  the  Nasdaq-100  Index,  at  $1  or 
greater  strike  price  intei:yals.® 

Specifically,  the  Exchange  proposes 
that  the  minimum  strike  price  interval 
for  Mini-NDX  options  will  be  0.01  point 
($1.00).  The  Exchange  believes  that  $1 
strike  price  intervals  in  Mini-NDX 
option  series  will  provide  investors  with 
greater  flexibility  by  allowing  them  to 
establish  positions  that  are  better 
tailored  to  meet  their  investment 
objectives. 

For  initial  series,  BOX  would  list  at 
least  two  strike  prices  above  and  two 
strike  prices  below  the  current  value  of 
MNX  at  or  about  the  time  a  series  is 
opened  for  trading  on  BOX.  As  part  of 
this  initial  listing,  BOX  would  list  strike 
prices  that  are  within  5  points  from  the 
closing  value  of  MNX  on  the  preceding 
day. 

As  for  additional  series,  BOX  would 
be  permitted  to  add  additional  series 
when  deemed  necessary  to  maintain  an 
orderly  market,  to  meet  customer 
demand  or  when  the  underlying  MNX 
moves  substantially  from  the  initial 
exercise  price  or  prices.  To  the  extent 
that  any  additional  strike  prices  are 
listed  by  BOX,  such  additional  strike 
prices  shall  be  within  thirty  percent 
(30%)  above  or  below  the  closing  value 
of  MNX.  BOX  would  also  be  permitted 
to  open  additional  strike  prices  that  are 
more  than  30%  above  or  below  the 
current  MNX  value  provided  that 
demonstrated  customer  interest  exists 
for  such  series,  as  expressed  by 
institutional,  corporate  or  individual 
customers  or  their  brokers.  Market 
Makers  trading  for  their  own  account 
would  not  be  considered  when 
determining  customer  interest.  In 


^Currently,  under  Chapter  XIV,  Sec.  10(c)  of  the 
BOX  Rules.  BOX  has  authority  to  list  Mini-NDX 
options  at  $2.50  strike  price  intervals. 


addition  to  the  initial  listed  series,  BOX 
may  list  up  to  sixty  (60)  additional 
series  per  expiration  month  for  each 
series  in  Mini-NDX  options.  In  addition, 
the  Exchange  proposes  that  BOX  shall 
not  list  Long-Term  Equity  Anticipation 
Securities  pLEAPS”)  on  Mini-NDX 
options  at  intervals  less  than  $5. 

The  Exchange  is  also  proposing  to  set 
forth  a  delisting  policy  with  respect  to 
Mini-NDX  options.  Specifically,  BOX 
would,  on  a  monthly  basis,  review 
series  that  are  outside  a  range  of  five  (5) 
strikes  above  and  five  (5)  strikes  below 
the  current  value  of  MNX  and  delist 
series  with  no  open  interest  in  both  the 
put  and  the  call  series  having  a:  (i) 

Strike  higher  than  the  highest  strike 
price  with  open  interest  in  the  put  and/ 
or  call  series  for  a  given  expiration 
month;  and  (ii)  strike  lower  than  the 
lowest  strike  price  with  open  interest  in 
the  put  and/or  call  series  for  a  given 
expiration  month. 

Notwithstanding  the  proposed 
delisting  policy,  customer  requests  to 
add  strikes  and/or  maintain  strikes  in 
Mini-NDX  options  in  series  eligible  for 
delisting  shall  be  granted. 

Further,  in  connection  with  the 
proposed  delisting  policy,  if  BOX 
identifies  series  for  delisting,  BOX  shall 
notify  other  options  exchanges  with 
similar  delisting  policies  regarding 
eligible  series  for  listing,  and  shall  work 
with  such  other  exchanges  to  develop  a 
uniform  list  of  series  to  be  delisted,  so 
as  to  ensure  uniform  series  delisting  of 
multiply  listed  Mini-NDX  options. 

It  is  expected  that  the  proposed 
delisting  policy  for  Mini-NDX  options 
will  be  adopted  by  other  options 
exchanges  that  list  and  trade  Mini-NDX 
options. 

The  Exchange  also  proposes  to  add 
new  Supplementary  Material  .05  to 
Chapter  IV,  Section  6  of  the  BOX  Rules, 
which  would  be  an  internal  cross 
reference  stating  that  the  intervals 
between  strike  prices  for  Mini-NDX 
option  series  would  be  determined  in 
accordance  with  proposed  new  Chapter 
XIV,  Section  10(c)(5)  of  the  BOX  Rules. 

The  Exchange  has  analyzed  BOX’s 
capacity  and  represents  that  it  believes 
BOX  and  the  Options  Price  Reporting 
Authority  have  the  necessary  systems 
capacity  to  handle  the  additional  traffic 
associated  with  the  listing  and  trading 
of  $1  strikes  or  greater  for  Mini-NDX 
options. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the  Act,® 


« 15  U.S.C.  78f(lj). 
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in  general,  and  Section  6(b)(5)  of  the 
Act,^  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
prevent  fraudulent  and  manipulative 
acts,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  proposed  rule  change 
will  allow  BOX  to  list  options  on  MNX 
at  $1  strike  intervals,  providing 
investors  with  greater  flexibility  and 
allowing  them  to  better  tailor  their 
investment  objectives,  while  allowing 
BOX  to  remain  competitive  with  other 
options  exchanges  listing  $1  strike 
intervals  on  MNX  options. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  ride  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  does  not: 

(i)  Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition:  or  (iii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act«  and  Rule 
19b-4(f)(6)  thereunder.^ 

The  Exchange  stated  in  its  filing  that 
the  proposed  ryle  change  is  based  in  all 
material  respects  on  a  Chicago  Board 
Options  Exchange  rule  change  recently 

^ISU.S.C.  78flb)(5). 

»15  U.S.C.  78s(b)(3)(A). 

®17  CFR  240.1Hb— 4(f)(6).  In  addition,  Rule  19b- 
4(f)(6)(iii)  requires  a  self-regulatory  organization  to 
provide  the  Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Commission  deems  this  requirement  to  be  met. 


approved  by  the  Commission  and 
does  not  raise  any  novel  issues. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  necessary  to 
eliminate  any  confusion  among 
members  of  multiple  exchanges 
regarding  the  listing  and  trading  of  MNX 
options  and  for  purposes  of  maintaining 
a  fair  and  orderly  market. 

The  Exchange  has  asked  the 
Commission  to  waive  the  operative 
delay  to  permit  the  proposed  rule' 
change  to  become  operative  prior  to  the 
30th  day  after  filing.  The  Commission 
has  determined  that  waiving  the  30-day 
operative  delay  of  the  Exchange’s 
proposal  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  because  such  waiver  will  permit 
the  Exchange  to  respond  promptly  to 
demand  by  market  participants  to  list 
options  on  MNX  at  $1  strike  price 
intervals,  and  compete  with  other 
exchanges  listing  options  on  MNX  at  $1 
strike  price  intervals.’’  Therefore,  the 
Commission  designates  the  proposal 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://v\'ww.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-BSE-2008-57  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BSE-2008-57.  This  file 

Sep  Securities  Exchange  Act  Release  No.  58924 
(November  10,  2008),  73  FR  68464  (November  18. 
2008)  (SR-CBOE-2008-96). 

”  For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 


number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://w\vw.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
.submissions  should  refer  to  File  No. 
SR-BSE-2008-57  and  should  be 
submitted  on  or  before  January  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated  * 
authority.’^ 

Florence  E.  Harmon, 

Acting  Secretary. 

IFR  Doc.  E8-30859  Filed  12-29-08;  8:45  ami 
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2008-126] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Extend  the  Duration  of 
the  Hybrid  Rule  Pertaining  to  Orders 
Represented  in  Open  Outcry 

December  19,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17,  2008,  the  Chicago  Board  Options 
Exchange,  Incorporated  (“CBOE”  or 

>2  17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.1 9b-4. 
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“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed. rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  as  a  “non-controversial” 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Act  ^  and 
Rule  19b— 4(f)(6)  thereunder,"*  which 
renders  it  effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
duration  of  Rule  6.45A(b)  relating  to  the 
allocation  of  orders  represented  in  open 
outcry  in  equity  option  classes 
designated  by  the  Exchange  to  be  traded 
on  the  CBOE  Hybrid  Trading  System 
(“Hybrid”)  through  March  31,  2009.  No 
other  changes  are  being  made  to  the 
Rule.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  (http://wwvv'.cboe.org/LegaI),  at 
the  Exchange’s  Office  of  the  Secretary 
and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  those 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  March  2005  the  Commission 
approved  revisions  to  CBOE  Rule  6.45A 
related  to  the  introduction  of  Remote 
Market-Makers.®  Among  other  things. 
Rule  6.45A(b),  pertaining  to  the 


3  15  U.S.C.  78s(b)(3)(A)(iii). 

*  17  CFR  24O.19b-4(0(6). 

3 The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative  delay 
required  hy  Rule  19h— 4(f)(6)(iii),  17  CFR  240.19h- 
4(f)(6)(iii).  See  discussion  infra  Section  III. 

“See  Securities  Exchange  Act  Release  No.  51366 
(March  14,  2005),  70  FR  13217  (March  18, 
2005)(SR-CBOE-2004-75). 


allocation  of  orders  represented  in  open 
outcry  in  equity  options  classes  traded 
on  Hybrid,  was  amended  to  clarify  that 
only  in-crowd  market  participants 
would  be  eligible  to  participate  in  open 
outcry  trade  allocations.  In  addition. 
Rule  6.45A(b)  was  amended  to  limit  the 
duration  of  paragraph  (b)  of  Rule  6.45A 
until  September  14,  2005.  The  duration 
of  this  paragraph  was  thereafter 
extended  through  December  31,  2008.^ 
As  the  duration  period  expires  on 
December  31st,  the  Exchange  proposes 
to  extend  the  effectiveness  of  Rule 
6.45A(b)  through  March  31,  2009.® 

2.  Statutory  Basis 

Extension  of  the  duration  of  the  Rule 
will  allow  the  Exchange  to  continue  to 
operate  under  the  existing  allocation 
parameters  for  orders  represented  in 
open  outcry  in  Hybrid  on  an 
uninterrupted  basis.  Accordingly,  CBOE 
believes  the  proposed  rule  change  is 
consistent  with  the  Act  ®  and  the  rules 
and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 


’’  See  Securities  Exchange  Act  Release  Nos.  52423 
(September  14,  2005),  70  FR  55194  (September  20, 
2005)  (SR-CBOE-2005-76)  (extension  through 
December  14,  2005),  52957  (December  15,  2005),  70 
FR  76085  (December  22,  2005)  (extension  through 
March  14,  2006),  53524  (March  21,  2006),  71  FR 
15235  (March  27.  2006)(SR-CBOE-2006- 
22)(extension  through  Inly  14,  2006),  54164  ()ulv 
17,  2006),  71  FR  42143  (July  25.  2006)(SR-CBOE- 
2006-60)(extension  through  October  31,  2006), 
54680  (November  1,  2006),  71  FR  65554  (November 
8,  2006)  (SR-CBOE-2006— 86)(extension  through 
January  31,  2007),  55219  (February  1,  2007),  72  FR 
6305  (February  9.  2007)(SR-CBpE-2007- 
10)(extension  through  April  30,  2007),  55676  (April 
27,  2007),  72  FR  25348  (May  4.  2007)(SR-CBOE- 
2007^0)(extension  through  July  31,  2007),  56177 
(August  1,  2007),  72  FR  44194  (August  7,  2007)(SR- 
CBOE-2007-89)(extension  through  December  31, 
2007),  57054  (December  27,  2007),  73  FR  899 
(January  4,  2008)(SF,-CBOE-2007-149)(extension 
through  June  30,  2008)  and  58048  (June  27.  2008) 

73  FR  39355  (July  9.  2008)(SR-CBOE-2008- 
65)(extension  through  December  31,  2008). 

“  In  order  to  effect  proprietary  transactions  on  the 
floor  of  the  Exchange,  in  addition  to  complying 
with  the  requirements  of  CBOE  Rule  6.45A(b), 
members  are  also  required  to  comply  with  the 
requirements  of  Section  11(a)(1)  of  the  Act,  15 
U.S.C.  78k(a)(l),  or  qualify  for  an  exemption. 
Section  11(a)(1)  of  the  Act  re.stricts  securities 
transactions  of  a  member  of  any  national  securities 
exchange  effected  on  that  exchange  for  (i)  The 
member’s  own  account,  (ii)  the  account  of  a  person 
associated  with  the  member,  or  (iii)  an  account  over 
which  the  member  or  a  person  associated  with  the 
member  exercises  discretion,  unless  a  specific 
exemption  is  available.  The  Exchange  has  issued 
regulatory  circulars  to  members  informing  them  of 
the  applicability  of  these  Section  11(a)(1) 
requirements  each  time  the  duration  of  the  Rule 
was  extended.  See  CBOE  Regulatory  Circulars 
RC05-103  (November  2,  2005),  RG06-001  (January 
3,  2006),  RG06-34  (April  7.  2006),  RG06-79  (July 
31.  2006),  RG06-115  (November  8,  2006),  RG07-21 
(February  8.  2007),  RG07-53  (May  17,  2007),  RG07- 
88  (August  15,  2007),  RG08-08  (January  9,  2008) 
and  RG08-83  (July  10,  2008). 

9  15  U.S.C.  78a  et  seq. 


requirements  of  Section  6(b)  of  the 
Act.*”  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)** 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (1)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  impose  any  significant 
burden  on  competition;  and  (3)  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  *2  and  Rule  19b- 
4(f)(6)*®  thereunder.*"* 

A  proposed  rule  change  filed  under 
Commission  Rule  19b-4(f)(6)*® 
normally  does  not  become  operative 
prior  to  thirty  days  after  the  date  of 
filing.  The  CBOE  requests  that  the 
Commission  waive  the  30-day  operative 
delay,  as  specified  in  Rule 
19b-^(f)(6)(iii),  and  designate  the 
proposed  rule  change  to  become 
operative  immediately  to  allow  the 
Exchange  to  continue  to  operate  under 


>9  15  U.S.C.  78f(b). 

'>15  U.S.C.  78f(b)(5). 

>2  15  U.S.C.  78s(b)(3)(A). 

>M7CFR  240.19b-4(f){6). 

>•*17  CFR  240.19b— 4(0(6).  When  filing  a  proposed 
rule  change  pursuant  to  Rule  19h-4(0(6)  under  the 
Act,  an  Exchange  is  required  to  give  the 
Commission  written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter  time  as 
designated  by  the  Commission.  The  Exchange 
provided  notice  to  the  Commission  three  business 
days  prior  to  filing  the  proposed  mle  change,  and 
the  Commission  has  determined  to  waive  the  five 
business  day  requirement. 

>*  17  CFR  240.19b-4(f)(6). 
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the  existing  allocation  parameters  for 
orders  represented  in  open  outcry  in 
Hybrid  on  an  uninterrupted  basis.  The 
Commission  believes  that  waiving  the 
30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  because  such  waiver  will 
allow  the  CBOE  to  continue  to  operate 
under  Rule  6.45A(b)  without 
interruption.  For  this  reason,  the 
Commission  designates  the  proposed 
rule  change  as  operative  upon  filing.^® 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://wwvy\sec.gov/ 
rules /sro.shtml):  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2008-126  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary.  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2008-126.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http.V/u'n'ix'.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


For  the  purposes  only  of  waiving  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiencv,  competition,  and  capital  formation.  Sde 
15  U.S.C'  78c(f). 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-CBOE-2008-126  and 
should  be  submitted  on  or  before 
January  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^ 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-30856  Filed  12-29-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59126;  File  No.  SR-FINRA- 
2008-4)60] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Trade 
Reporting  of  Transfers  of  Securities 
Subject  to  an  Asset  Purchase 
Agreement 

December  19,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
11,  2008,  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  (f/k/a 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”))  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  Ill 
below,  which  Items  have  been  prepared 
by  FINRA.  FINRA  has  designated  the 
proposed  rule  change  as  constituting  a 
“non-controversial”  rule  change  under 
Section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(6)  thereunder,'*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 


17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78.s(b)(l). 

2  17  CFR  240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 

■*  17  CFR  240.19b-4(f)(6). 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  amend  FINRA 
trade  reporting  rules  to  codify  the 
circumstances  under  which  transfers  of 
securities  made  pursuant  to  an  asset 
purchase  agreement  are  not  subject  to 
the  reporting  requirements  applicable  to 
over-the-counter  transactions  in  debt 
and  equity  securities. 

Below  is  the  text  of  the  proposed  rule 
change.5  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

★  ★  *  ★  * 

6200.  Alternative  Display  Facility 
*  *  *  *  * 

6282.  Transactions  Reported  by 
Members  to  TRACS 

(a)  Through  (h)  No  Change. 

(i)  [Transactions  Not  To  Be  Reported 
To  FINRA  For  Publication  Purposes] 
Reporting  Requirements  For  Certain 
Transactions  and  Transfers  of  Securities 
(I)  The  following  [types  of 
transactions  effected  by  FINRA 
members]  shall  not  be  reported  to 
TRACS  [for  publication  purpo.ses]: 

([1]A)  Transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  “shelf  distributions”)  or  of 
an  unregistered  secondary  distribution; 

[[2\E)  Transactions  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act; 

((3)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;] 

[(4)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market;] 

([5]Ci  Tran.sactions  reported  on  or 
through  an  exchange; 


'’On  September  25,  2008,  the  SEC  approved 
proposed  rule  change  SR-P'lNRA-2008-021.  which 
adopts  the  NASD  Marketplace  Rules  (the  NASD 
Rule  4000  through  7000  .Series)  as  the  FINRA  Rule 
6000  through  7000  Series  in  the  Consolidated 
FINRA  Rulebook.  See  Securities  Exchange  Act 
Relea.se  No.  58643  (September  25,  2008),  73  FR 
57174  (October  1,  2008)  (Order  Approving  SR- 
FINRA-2008-021;  SR-FINRA-2008.-022;  SR- 
FINRA-2008-026;  SR-FINRA-2008-028:  and  SR- 
FlNRA-2008-029).  SR-FlNRA-2008-021  was 
implemented  on  December  15.  2008.  See  Regulatory 
Notice  08-57  (October  2008).  This  Exhibit  5  reflects 
the  underlying  text  of  the  FINRA  Rules  as  adopted 
pursuant  to  SR-FINRA-2008-021. 
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([6]D)  The  acquisition  of  securities  by 
a  member  as  principal  in  anticipation  of 
making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange;  [and] 

{[7]E)  Purchases  of  securities  off  the 
floor  of  an  exchange  pursuant  to  a  , 
tender  offer[.];  and 

(F)  Transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price, under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(2)  The  following  shall  not  be  reported 
to  TRACS  for  publication  purposes,  but 
shall  be  reported  for  regulatory 
transaction  fee  assessment  purposes 
under  Rule  7130(c): 

(A)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;  and 

(B)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(j)  No  Change. 

6300.  Trade  Reporting  Facilities 

6300A.  FINRA/Nasdaq  Trade  Reporting 
Facility 

***** 

6380A.  Transaction  Reporting 

(a)  through  (d)  No  Change. 

(e)  [Transactions  Not  To  Be  Reported 
For  Publication  Purposes]  Reporting 
Requirements  For  Certain  Transactions 
and  Transfers  of  Securities 

(1)  The  following  [types  of 
transactions]  shall  not  be  reported  to  the 
FINRA/Nasdaq  Trade  Reporting  Facility 
[for  publication  purposes]: 

([l]A)  Transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  “shelf  distributions”)  or  of 
an  unregistered  secondary  distribution; 

([2]6)  Transactions  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act; 

[(3)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;] 

[(4)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 


exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market;] 

([5]C)  Transactions  reported  on  or 
through  an  exchange; 

([6]D)  The  acquisition  of  securities  by 
a  member  as  principal  in  anticipation  of 
making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange;  [and] 

{[7]E)  purchases  of  securities  off  the 
floor  of  an  exchange  pursuant  to  a 
tender  offer[J;  and  ' 

(F)  transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(2)  The  following  shall  not  be  reported 
to  the  FINRA/Nasdaq  Trade  Reporting 
Facility  for  publication  purposes,  but 
shall  be  reported  for  regulatory 
transaction  fee  assessment  purposes  ~ 
under  Rule  7230A(g): 

(A)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;  and 

(B)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(f)  through  (h)  No  Change. 

6300B.  FINRA/NSX  Trade  Reporting 
Facility 

***** 

6380B.  Transaction  Reporting 

(a)  through  (d)  No  Change. 

(e)  [Transactions  Not  To  Be  Reported 
For  Publication  Purposes]  Reporting 
Requirements  For  Certain  Transactions 
and  Transfers  of  Securities 

(7)  The  following  [types  of 
transactions]  shall  not  be  reported  to  the 
FINRA/NSX  Trade  Reporting  Facility 
[for  publication  purposes]: 

([1]A)  transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  “shelf  distributions”)  or  of 
an  unregistered  secondary  distribution; 

([2]B)  transactions  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act: 

[(3)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 


market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;] 

[(4)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market;] 

([5]C)  transactions  reported  on  or 
through  an  exchange; 

([6]D)  the  acquisition  of  securities  by 
a  member  as  principal  in  anticipation  of 
making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange;  [and] 

([7]£)  purchases  of  securities  off  the 
floor  of  an  exchange  pursuant  to  a 
tender  offer[.];  and 

(F)  transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(2)  The  following  shall  not  be  reported 
to  the  FINRA/NSX  Trade  Reporting 
Facility  for  publication  purposes,  but 
shall  be  reported  for  regulatory 
transaction  fee  assessment  purposes 
under  Rule  7230B(f): 

(A)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;  and 

(B)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(f)  through  (h)  No  Change. 

6300C.  FINRA/NYSE  Trade  Reporting 
Facility 

***** 

6380C.  Transaction  Reporting 

(a)  through  (d)  No  Change. 

(e)  [Transactions  Not  To  Be  Reported 
For  Publication  Purposes]  Reporting 
Requirements  For  Certain  Transactions 
and  Transfers  of  Securities 

(2)  The  following  [types  of 
transactions]  shall  not  be  reported  to  the 
FINRA/NYSE  Trade  Reporting  Facility 
[for  publication  purposes]: 

([1]A)  transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution  • 
(other  than  “shelf  distributions”)  or  of 
an  unregistered  secondary  distribution; 
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[[2]B)  transactions  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act; 

[(3)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;] 

[(4)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market;] 

([5]C)  transactions  reported  on  or 
through  an  exchange; 

([6]D)  the  acquisition  of  securities  by 
a  member  as  principal  in  anticipation  of 
making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange;  [and] 

{[7]E)  purchases  of  securities  off  the 
floor  of  an  exchange  pursuant  to  a 
tender  offer].];  and 

(F)  transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(2)  The  following  shall  not  be  reported 
to  the  FINRA/NYSE  Trade  Reporting 
Facility  for  publication  purposes,  but 
shall  be  reported  for  regulatory 
transaction  fee  assessment  purposes 
under  Rule  7230C(f): 

(A)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift;  and 

(R)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(f)  through  (h)  No  Change. 

*  *  ♦  *  ★ 

6600.  OTC  REPORTING  FACILITY 
***** 

6620.  Reporting  Transactions  in  OTC 
Equity  Securities 
***** 

6622.  Transaction  Reporting 

(a)  through  (d)  No  Change. 

(e)  [Transactions  Not  To  Be  Reported 
For  Publication  Purposes]  Reporting 
Requirements  For  Certain  Transactions 
and  Transfers  of  Securities 


(1) The  following  [types  of 
transactions]  shall  not  be  reported  [for 
publication  purposes]  to  the  OTC 
Reporting  Facility. 

([1]A)  Transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  a 
registered  secondary  distribution  (other 
than  “shelf  distributions”)  or  of  an 
unregistered  secondary  distribution; 

([2]B)  Transactions  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act; 
and 

[(3)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security;] 

[(4)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market.] 

(C)  transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(2)  The  following  shall  not  be  reported 
to  the  OTC  Reporting  Facility  for 
publication  purposes,  but  shall  be 
reported  for  regulatory  transaction  fee 
assessment  purposes  under  Rule 
7330(g): 

(A)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security;  and 

(R)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(f)  through  (g)  No  Change. 
***** 

6630.  Reporting  Transactions  in 
PORTAE^  Securities 
***** 

6633.  Reporting  Debt  and  Equity 
Transactions  in  PORTAL  Securities 

(a)  Subject  to  Rule  6622(e)(  1 ), 

[T] transactions  in  a  PORTAL  equity 
security  shall  be  reported  to  the  OTC 
Reporting  Facility  in  accordance  with 
this  Rule.  Each  PORTAL  transaction 
report  on  a  PORTAL  equity  security 
shall: 

(1)  through  (3)  No  Change. 


(b)  through  (d)  No  Change. 
***** 

6640.  Reporting  Transactions  in  Direct 
Participation  Program  Securities 
***** 

6643.  Transaction  Reporting 

(a)  through  (d)  No  Change. 

(e)  Transactions  Not  Required  To  Be 
Reported 

The  following  [transactions]  are  not 
required  to  be  reported  under  the 
foregoing  procedures: 

(1)  through  (3)  No  Change. 

(4)  Transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

6700.  TRADE  REPORTING  AND 
COMPLIANCE  ENGINE  (TRACE) 
***** 

6730.  Transaction  Reporting 

(а)  through  (d)  No  Change. 

(e)  [Transactions  Exempt  From 
Reporting]  Reporting  Requirements  For 
Certain  Transactions  and  Transfers  of 
Securities 

The  following  [types  of  transactions] 
shall  not  be  reported: 

(1)  through  (5)  No  Change. 

(б)  Transfers  of  securities  made 
pursuant  to  an  asset  purchase 
agreement  (APA)  that  is  subject  to  the 
jurisdiction  and  approval  of  a  court  of 
competent  jurisdiction  in  insolvency 
matters,  provided  that  the  purchase 
price  under  the  APA  is  not  based  on, 
and  cannot  be  adjusted  to  reflect,  the 
current  market  prices  of  the  securities 
on  or  following  the  effective  date  of  the 
APA. 

(f)  No  Change. 

***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FINRA  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  those 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 

FINRA  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
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the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

FINR4  trade  reporting  rules  require 
that  over-the-counter  transactions  in 
debt  and  equity  securities  be  reported  to 
FINRA  unless  they  qualify  for  an 
express  exception  under  the  rules.® 
FINRA  is  proposing  to  amend  the  trade 
reporting  rules  to  clarify  that  in  the 
limited  circumstance  where  securities 
are  transferred  pursuant  to  an  asset 
purchase  agreement  (“APA”),  such 
transfer  does  not  have  to  be  reported  if 

(1)  the  APA  is  subject  to  the  jurisdiction 
and  approval  of  a  court  of  competent 
jurisdiction  in  insolvency  matters;  and 

(2)  the  purchase  price  under  the  APA  is 
not  based  on,  and  cannot  be  adjusted  to 
reflect,  the  current  market  prices  of  the 
securities  on  or  following  the  effective 
date  of  the  APA.^ 

FINRA  believes  that  transfers  effected 
pursuant  to  an  APA  under  these 
circumstances  are  not  trade  reportable 
events  and  that  reporting  and 
dissemination  of  these  transfers  would 
not  provide  meaningful  price  discovery 
information  to  the  market.  By  contrast, 
a  transfer  of  securities  pursuant  to  an 
APA  where  the  terms  of  the  APA  dictate 
that  the  securities  be  transferred  based 
on  market  prices  that  are  current  either 
on  or  following  the  effective  date  of  the 
APA  would  be  subject  to  the  trade 
reporting  rules.  Thus,  for  example,  if 
under  the  terms  of  the  APA,  the 
purchase  price  can  be  adjusted  based  on 
a  change  in  the  market  price  of  the 
securities  between  the  agreement  date 
and  the  transfer  date,  the  transfer  of 
securities  would  be  required  to  be 
reported. 

Additionally,  FINRA  is  proposing 
technical,  non-substantive  amendments 
to  reorganize  certain  of  the  trade 
reporting  rules  to  clarify  that,  as  is  the 


••  See  FINRA  Rules  6282  (formerly  NASD  Rule 
4632A):  6380A  (formerly  NASD  Rule  4632);  6380B 
(formerly  NASD  Rule  4632C):  6380C  (formerly 
NASD  Rule  4632E);  6622  (formerly  NASD  Rule 
6620);  6633  (formerly  NASD  Rule'6732);  6643 
(formerly  NASD  Rule  6920);  and  6730  (formerly 
NASD  Rule  6230). 

'Generally,  an  APA  addresses  both  the  assets  and 
liabilities  to  be  transferred,  which  include  both 
securities  and  non-securities  assets  and  liabilities. 

In  such  instance,  the  purchase  price  under  the  APA 
would  not  be  based  solely  on  the  securities 
positions,  but  on  the  basket  of  assets  and  liabilities 
as  a  whole.  FINRA  notes  that  where  securities  are 
the  only  as.set  being  transferred  pursuant  to  an  APA, 
such  transfer  may  nonetheless  qualify  under  the 
proposed  rule  change  where  the  APA  is  approved 
by  the  court  and  the  purcha.se  price  is  not  based  on 
current  or  future  market  prices. 


case  today,  the  transactions  and 
transfers  enumerated  in  new 
subparagraph  (1)  of  the  Rules  are  not  to 
be  reported  to  FINRA,  while  the 
tran.sactions  enumerated  in  new 
subparagraph  (2)  of  the  Rules  are  not  to 
be  reported  to  FINRA  for  publication 
purposes,  but  must  be  reported  for 
regulatory  transaction  fee  assessment 
purposes.® 

FINRA  rules  have  never  required 
members  to  report  the  transactions 
enumerated  in  new  subparagraph  (1) 
(e.g.,  transactions  reported  on  or 
through  an  exchange)  to  FINRA  for 
either  publication  or  regulatory 
purposes.  By  contrast,  members 
historically  have  been  required  to  report 
the  transactions  enumerated  in  new 
subparagraph  (2)  (i.e.,  away  from  the 
market  sales  and  transactions  effected 
upon  the  exercise  of  an  over-the-counter 
option)  to  FINRA  for  purposes  of 
regulatory  transaction  fees  under 
Section  3  of  Schedule  A  to  the  By-Laws 
(“Section  3”).  Prior  to  2006,  these 
transactions  were  reported  manually 
and  not  through  one  of  FINRA’s 
automated  reporting  facilities.  In  2006, 
FINRA  amended  its  rules  and  bylaws  to 
require  members  to  report  on  an 
automated  basis  all  transactions  that  are 
subject  to  a  regulatory  transaction  fee, 
but  did  not  explicitly  distinguish  the 
two  categories  of  transactions  (i.e., 
transactions  that  do  not  get  reported  to 
FINRA  at  all  and  transactions  that  do 
not  get  reported  for  publication 
purposes,  but  do  get  reported  for 
regulatory  transaction  fee  assessment 
purposes)  within  the  exceptions  to  the 
trade  reporting  rules.®  The  technical 
amendments  that  FINRA  is  proposing 
herein  merely  seek  to  clarify  that 
distinction.  They  will  not  change 
members’  reporting  obligations  or  limit 
the  transaction-related  information  that 
FINRA  receives. 

2.  Statutory  Basis 

FINRA  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^°  which 
requires,  among  other  things,  that 
FINRA  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  FINRA  believes  that  the 


*See  FINRA  Rule.s  6282(1)  (formerly  NASD  Rule 
4632A);  6380A(e)  (formerly  NASD  Rule  4632); 
6380B(e)  (formerly  NASD  Rule  4632C);  6380C(e) 
(formerly  NA.SD  Rule  4632E);  and  6622(e)  (formerly 
NASD  Rule  6620). 

*  See  Securities  Exchange  Act  Release  No.  53977 
(June  12,  2006),  71  FR  34976  (June  16,  2006)  (order 
approving  SR-NASD-2006-055). 

‘OIS  U.S.C.  78o-3(b)(6). 


proposed  rule  change  will  clarify 
members’  trade  reporting  obligations 
and  enhance  market  transparency. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

FINRA  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  represented  that  the 
proposed  rule  change  qualifies  for 
immediate  effectiveness  pursuant  to 
Section  19(b)(3)(A)  of  the  Exchange 
Act^^  and  Rule  19b— 4(f)(6)  thereunder  12 
because  it:  (i)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  by  its  terms,  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.^® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://i\'\\'w.sec.gov/ 
rules/sro.shtml);  or 


>'  15  U.S.C.  78s(b)(3)(A). 

''17CFR  240.19b-4(f)(6). 

‘^In  addition.  Rule  19b— 4(f)(6)(iii)  requires  a  self- 
regulatory  organization  to  give  tbe  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  at  lea.st  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 
FINRA  has  satisfied  this  requirement. 
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•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-FINRA-2008-060  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-FINRA-2008-060.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  subrhit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-FINRA-2008-060  and 
should  be  submitted  on  or  before  * 
january  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. i'’ 

Florence  E.  Harmon. 

Acting  Secretary. 

[FR  Doc.  E8-30857  Filed  12-29-08;  8:45  am) 
BILLING  CODE  8011-01-P 


17  CFR  200.30-.l(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59127;  File  No.  SR-ISE- 
2008-94)] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Fee  Changes 

December  19,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 

10,  2008,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or  the 
“ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (the 
“Commission”). the  proposed  rule 
change,  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  amend  its 
Schedule  of  Fees  to  establish  fees  for 
transactions  in  options  on  14  Premium 
Products.^  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  [http://www.ise.com],  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  tbe  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 

17  CFR  240.19b-4. 

3  Premium  Products  is  defined  in  the  Schedule  of 
Fees  as  the  products  enumerated  therein. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  Schedule  of  Fees  to  establish  fees  for 
transactions  in  options  on  the  Djrexion 
Energy  Bear  3x  Shares  (“ERY”),  the 
Direxion  Energy  Bull  3x  Shares 
(“ERX”),  the  Direxion  Financial  Bear  3x 
Shares  (“FAZ”),  the  Direxion  Financial 
[Bull]'*  3x  Shares  (“FAS”),  the  Direxion 
Large  Cap  Bear  3x  Shares  (“BGZ”),  the 
Direxion  Large  Cap  Bull  3x  Shares 
(“BGU”),  the  Direxion  Small  Cap  Bear 
3x  Shares  (“TZA”),  the  Direxion  Small 
Cap  Bull  3x  Shares  (“TNA”),®  the  Ultra 
Basic  Materials  ProShares  (“UYM”),^ 
the  iShares  Russell  Midcap  Value  Index 


*  See  e-mail  from  Samir  Patel,  Assistant  General 
Counsel,  International  Securities  Exchange,  to 
Richard  Holley,  Senior  Special  Counsel,  Division  of 
Trading  and  Markets,  Commission,  dated  December 
18,  2008  (correcting  typographical  error  for  product 
associated  with  ticker  symbol  FAS  from  Bear  to 
Bull). 

5  The  Rus.sell  1000®  Energy  Index,  Russell  1000® 
Financial  Services  Index:  Rilssell  1000®  Index  and 
Russell  2000®  Index  are  trademarks  of  Frank 
Russell  Company  ("Russell”)  and  have  been 
licensed  for  use  by  Direxion  Shares  ETF  Trust.  All 
other  trademarks  and  service  marks  are  the  property 
of  their  respective  owners.  The  Direxion  Energy 
Bear  3x  Shares  (“ERY”),  the  Direxion  Energy  Bull 
3x  Shares  (“ERX”),  the  Direxion  Financial  Bear  3x 
Shares  (“FAZ”),  the  Direxion  Financial  [Bull]  3x 
Shares  (“FAS”),  the  Direxion  Large  Cap  Bear  3x 
Shares  ("BGZ”),  the  Direxion  Large  Cap  Bull  3x 
Shares  (“BGU”),  the  Direxion  Small  Cap  Bear  3x 
Shares  (“TZA”)  and  the  Direxion  Small  Cap  Bull  3x 
Shares  (“TNA”)  are  not  sponsored,  endorsed, 
issued,  sold  or  promoted  by  Russell.  Russell  has  not 
licensed  or  authorized  ISE  to  (i)  engage  in  the 
creation,  listing,  provision  of  a  market  for  trading, 
marketing,  and  promotion  of  options  on  ERY,  ElOC, 
FAZ,  FAS,  BGZ,  BGU,  TZA  and  TNA  or  (ii)  to  use 
and  refer  to  any  of  their  trademarks  or  service  marks 
in  connection  with  the  listing,  provision  of  a  market 
for  trading,  marketing,  and  promotion  of  options  on 
ERY,  ERX,  FAZ.  FAS,  BGZ.  BGU,  TZA  and  TNA  or 
with  making  disclosures  concerning  options  on 
ERY,  ERX,  FAZ,  FAS.  BGZ.  BGU,  TZA  and  TNA 
under  any  applicable  federal  or  state  laws,  rules  or 
regulations.  Russell  does  not  sponsor,  endorse,  or 
promote  such  activity  by  ISE  and  is  not  affiliated 
in  any  manner  with  ISE. 

®“Dow  (ones”  and  “Dow  (ones  U.S.  Basic 
Materials-'''^”  are  service  marks  of  Dow  Jones  & 
Company,  Inc.  (“Dow  Jones”)  and  have  been 
licensed  for  use  for  certain  purposes  by  ProFunds 
Trust.  All  other  trademarks  and  service  marks  are 
the  property  of  their  respective  owners.  The  Ultra 
Basic  Materials  ProShares  (“UYM”)  is  not 
sponsored,  endorsed,  i.ssued,  sold  or  promoted  by 
Dow  Jones.  Dow  Jones  has  not  licensed  or 
authorized  ISE  to  (i)  engage  in  the  creation,  listing, 
provision  of  a  market  for  trading,  marketing,  and 
promotion  of  options  on  UYM  or  (ii)  to  u.se  and 
refer  to  any  of  its  trademarks  or  service  marks  in 
connection  with  the  listing,  provision  of  a  market 
for  trading,  marketing,  and  promotion  of  options  on 
UYM  or  with  making  disclosures  concerning 
options  on  UYM  under  any  applicable  federal  or 
state  laws,  rules  or  regulations.  Dow  Jones  does  not 
sponsor,  endorse,  or  promote  such  activity  by  ISE 
and  is  not  affiliated  in  any  manner  with  ISE. 
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Fund  (“IWS”),^  the  Vanguard®  Energy 
ETF  (“VDE”),  the  Vanguard®  Large-Cap 
ETF  (“VV”),  the  Vanguard®  Small-Cap 
ETF  (“VB”)  and  the  Vanguard®  Value 
ETF  (“VTV”).**  The  Exchange  represents 
that  ERY,  ERX,  FAZ,  FAS,  BGZ,  BGU, 
TZA,  TNA,  UYM,  IWS,  VTV,  W,  VB 
and  VDE  are  eligible  for  options  trading 
because  they  constitute  “Exchange- 
Traded  Fund  Shares,”  as  defined  by  ISE 
Rule  502(h). 

All  of  the  applicable  fees  covered  by 
this  filing  are  identical  to  fees  charged 
by  the  Exchange  for  all  other  Premium 
Products.  Specifically,  the  Exchange  is 
proposing  to  adopt  an  execution  fee  for 
all  transactions  in  options  on  ERY,  ERX, 
FAZ,  FAS,  BGZ,  BGU,  TZA,  TNA,  UYM, 
IWS,  VTV,  VV,  VB  and  VDE.^  The 


’’  iShares®  is  a  registered  trademark  of  Barclays 
Global  Investors,  N.A.  (“BGI”).  a  wholly  owned 
subsidiary  of  Barclays  Bank  PLC.  “Russell  Midcap® 
Value  Index”  is  a  trademark  of  Frank  Russell 
Company  (“Russell”)  and  has  been  licensed  for  use 
for  certain  purposes  by  BGI.  All  other  trademarks 
and  service  marks  are  the  property  of  their 
respective  owners.  iShares  Russell  Midcap  Value 
Index  Fund  (“IWS”)  is  not  sponsored,  sold  or 
endorsed  by  Russell.  Russell  and  BGI  have  not 
licensed  or  authorized  ISE  to  (i)  engage  in  the 
creation,  listing,  provision  of  a  market  for  trading, 
marketing,  and  promotion  of  options  on  IWS  or  (ii) 
to  use  and  refer  to  any  of  their  ttademarks  or  service 
marks  in  connection  with  the  listing,  provision  of 
a  market  for  trading,  marketing,  and  promotion  of 
options  on  IWS  or  with  making  disclosures 
concerning  options  on  IWS  under  any  applicable 
federal  or  state  laws,  rules  or  regulations.  Russell 
and  BGI  do  not  sponsor,  endorse,  or  promote  such 
activity  by  ISE  and  are  not  affiliated  in  any  manner 
with  ISE. 

“The  Vanguard  Group,  Vanguard  ETF  and 
Vanguard  are  trademarks  of  The  Vanguard  Group, 
Inc.  (“Vanguard”).  The  Vanguard®  Energy  ETF 
(“VDE”)  tracks  the  Morgan  Stanley  Capital 
International®  (MSCI®)  U.S.  Investable  Market 
Energy  Index.  The  Vanguard®  large-Cap  ETF 
(“VV”)  tracks  the  MSCI  U.S.  Prime  Market  750 
Index.  The  Vanguard®  Small-Cap  ETF  (“VB”) 
tracks  the  MSCI  U.S.  Small  Cap  1750  Index.  The 
Vanguard®  Value  ETF  (“VTV”)  tracks  the  MSCI 
U.S.  Prime  Market  Value  Index.  The  MSCI  Indexes 
are  the  exclusive  property  of  MSCI.  MSCI  and  the 
MSCI  Index  names  are  service  marks  of  MSCI  or  its 
affiliates  and  have  been  licensed  for  use  for  certain 
purposes  by  Vanguard.  All  other  meu-ks  are  the 
exclusive  property  of  their  respective  owners.  MSCI 
does  not  sponsor,  endorse,  or  promote  VDE,  VV, 

VB,  and  VTV  and  makes  no  representation 
regarding  the  advisability  of  investing  in  VDE,  W, 
VB,  and  VTV.  Vanguard  has  not  licensed  or 
authorized  ISE  to  (i)  engage  in  the  creation,  listing, 
provision  of  a  market  for  trading,  marketing,  and 
promotion  of  options  on  VDE,  VV,  VB,  and  VTV  or 
(ii)  to  use  and  refer  to  any  of  their  trademarks  or 
service  marks  in  connection  with  the  listing, 
provision  of  a  market  for  trading,  marketing,  and 
promotion  of  options  on  VDE,  W,  VB,  and  VTV  or 
with  making  disclosures  concerning  options  on 
VDE,  VV,  VB,  and  VTV  under  any  applicable 
federal  or  state  laws,  rules  or  regulations.  Vanguard 
does  not  sponsor,  endorse,  or  promote  such  activity 
by  ISE,  and  is  not  affiliated  in  any  manner  with  ISE. 

®  These  fees  will  be  charged  only  to  Exchange 
members.  Under  a  pilot  program  that  is  set  to  expire 
on  )uly  31,  2009,  these  fees  will  also  be  charged  to 
Linkage  Principal  Orders  (“Linkage  P  Orders”)  and 
Linkage  Principal  Acting  as  Agent  Orders  (“Linkage 
P/A  Orders”).  The  amount  of  the  execution  fee 


amount  of  the  execution  fee  for  products 
covered  by  this  filing  shall  be  $0.18  per 
contract  for  all  Public  Customer 
Orders  and  $0.20  per  contract  for  all 
Firm  Proprietary  orders.  The  amount  of 
the  execution  fee  for  all  ISE  Market 
Maker  transactions  shall  be  equal  to  the 
execution  fee  currently  charged  by  the 
Exchange  for  ISE  Market  Maker 
transactions  in  equity  options. Finally, 
the  amount  of  the  execution  fee  for  all 
non-ISE  Market  Maker  transactions  shall 
be  $0.45  per  contract. Further,  since 
options  on  ERY,  ERX,  FAZ,  FAS,  BGZ, 
BGU,  TZA,  TNA,  UYM,  IWS,  VTV,  W, 
VB  and  VDE  are  multiply  listed,  the 
Exchange’s  Payment  for  Order  Flow  fee 
shall  apply  to  all  these  products.  The 
Exchange  believes  the  proposed  rule 
change  will  further  the  Exchange’s  goal 
of  introducing  new  products  to  the 
marketplace  that  are  competitively 
priced. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  objectives  of  Section  6  of  the  Act,’^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4), in  particular,  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


charged  by  the  Exchange  for  Linkage  P  Orders  and 
Linkage  P/A  Orders  is  $0.24  per  contract  side  and 
$0.15  per  contract  side,  respectively.  See  Securities 
Exchange  Act  Release  No.  58143  (July  11,  2008),  73 
FR  41388  (July  18,  2008)  (SR-ISE-2008-52). 

’“Public  Customer  Order  is  dehned  in  Exchange 
Rule  100(a)(39)  as  an  order  for  the  account  of  a 
Public  Customer.  Public  Customer  is  defined  in 
Exchange  Rule  100(a)(38)  as  a  person  or  entity  that 
is  not  a  broker  or  dealer  in  securities. 

’’The  Exchange  applies  a  sliding  scale,  between 
$0.01  and  $0.18  per  contract  side,  based  on  the 
number  of  contracts  an  ISE  market  maker  trades  in 
a  month. 

’^The  amount  of  the  execution  fee  for  non-ISE 
Market  Maker  transactions  executed  in  the 
Exchange’s  Facilitation  and  Solicitation 
Mechanisms  is  $0.19  per  contract. 

’“15  U.S.C.  78f. 

’■•15  U.S.C.  78f(b)(4). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Act  and  Rule  19b-4(f)(2) 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of. 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/ sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2008-94  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-94.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comihents  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/ sro.shtmF).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  am  and  3  pm. 
Copies  of  such  filing  also  will  be 


15  U.S.C.  78s(b)(3)(A). 

’“  17  CFR  19b-4(f)(2)  [sic]. 
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available  for  inspection  and  copying  at 
the  principal  office  of  ISE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does, 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  No. 
SR-lSE-2008-94  and  should  be 
submitted  on  or  before  January  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-30858  Filed  12-29-08;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-^9135;  File  No.  SR-ISE- 
2008-85] 

Self-Regulatory  Organizations; 
International  Srourities  Exchange, 

LLC;  Order  Approving  a  Proposed 
Rule  Change,  as  Modified  by 
Amendment  No.  1,  Relating  to  the 
Purchase  by  International  Securities 
Exchange  Holdings,  Inc.,  of  an 
Ownership  Interest  in  Direct  Edge 
Holdings,  Inc. 

December  22,  2008. 

I.  Introduction 

On  November  7,  2008,  the 
International  Securities  Exchange,  LLC 
(“ISE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  “Act”),^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  in 
connection  with  corporate  tr^sactions 
(the  “Transactions”)  in  which,  among 
other  things:  (1)  The  parent  company  of 
ISE,  International  Securities  Exchcmge 
Holdings,  Inc.  (“ISE  Holdings”),  will 
purchase  an  ownership  interest  in 
Direct  Edge  Holdings  LLC  (“Direct 
Edge”)  by  contributing  cash  and  the 
marketplace  currently  operated  by  ISE 
Stock  Exchange,  LLC  (“ISE  Stock 
Exchange”)  for  the  trading  of  U.S.  cash 
equity  securities;  and  (2)  Direct  Edge’s 
wholly-owned  subsidiary.  Maple  Merger 
Sub  LLC  (“Merger  Sub”)  will  operate 
the  marketplace  as  a  facility  of  ISE.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 


'^17  CFR  200.3{)-3(a)(12). 
*  15  U.S.C.  788(b)(1). 

2 17  CFR  240.igb-4. 


November  17,  2008.-^  The  Commission 
received  no  comments  regarding  the 
proposal.  On  December  17,  2008,  ISE 
filed  Amendment  No.  1  to  the 
proposal.'*  This  order  approves  the 
proposed  rule  change,  as  modified  by 
Amendment  No.  1. 

II.  Description  of  the  Proposal 
Currently,  ISE  Stock  Exchange 
operates,  under  the  ISE’s  rules  and  as  a 
“facility,”  as  defined  in  Section  3(a)(2) 
of  the  Act,5  of  ISE,  a  marketplace  for  the 
trading  of  U.S.  cash  equity  securities  by 
Equity  Electronic  Access  Members 
(“Equity  EAMs”)  of  ISE  (the 
“Facility”).**  Direct  Edge  wholly  owns 
and  operates  Direct  Edge  ECN  LLC  (“DE 
ECN”),  a  registered  broker-dealer, 
electronic  communications  network 
(“ECN”),  cmd  Equity  EAM  that  submits 
limit  orders  to  the  Facility  for  display 
and  execution.  As  part  of  the 
Tremsactions  to  be  entered  into  by  ISE, 
ISE  Holdings,  Direct  Edge,  and  other 
parties:  (1)  ISE  Holdings  will  purchase 
a  31.54%  ownership  interest  in  Direct 
Edge;  and  (2)  ISE  Stock  Exchange  will 
merge  with  cmd  into  Merger  Sub,  a 
Delaware  limited  liability  company  and 
wholly-owned  subsidiary  of  Direct 
Edge,  with  Merger  Sub  as  the  surviving 
entity.  Following  the  closing  of  the 
Transactions,  ISE  Holdings  will  own 
31.54%  of  Direct  Edge,  Direct  Edge  will 
own  all  of  the  equity  interests  of  Merger 
Sub,  Merger  Sub  will  operate  the 
Facility  as  a  facility  of  ISE,  and  Direct 
Edge  will  continue  to  own  and  operate 


^  See  Securities  Exchange  Act  Release  No.  58918 
(November  7,  2008),  73  FR  67909  (“Notice”). 

*  Amendment  No.  1:  (1)  Corrects  minor  errors  in 
the  text  of  the  Merger  Sub  IXC  Agreement  and  the 
DE  Operating  Agreement  (as  defined  below);  and  (2) 
revises  ISE  Rule  312(a)  to  clarify  that  ISE  will  enter 
into  a  plan  with  a  non-affiliated  self-regulatory 
organization  (“SRO”)  pursuant  to  Rule  17d-2  under 
the  Act  to  relieve  ISE  of  regulatory  responsibilities 
for  Direct  Edge  ECN  with  respect  to  common  rules 
of  ISE  and  the  unaffiliated  SRO,  and  ISE  will  enter 
into  a  regulatory  services  contract  with  a  non- 
affiliated  SRO  to  perform  regulatory  responsibilities 
for  Direct  EDGE  ECN  for  unique  ISE  rules.  Because 
Amendment  No.  1  is  technical  in  nature,  the 
Commission  is  not  required  to  publish  Amendment 
No.  1  for  comment. 

®  15  U.S.C.  78c{a)(2).  Under  Section  3(a)(2)  of  the 
Act,  the  term  “facility,”  when  used  with  respect  to 
an  exchange,  includes  “its  premises,  tangible  or 
intangible  property  whether  on  the  premises  or  not, 
any  right  to  the  use  of  such  premises  or  property 
or  any  service  thereof  for  the  purpose  of  effecting 
or  reporting  a  transaction  on  an  exchange 
(including,  among  other  things,  any  system  of 
communication  to  or  from  the  exchange,  by  ticker 
or  otherwise,  maintained  by  or  with  the  consent  of 
the  exchange),  and  any  right  of  the  exchange  to  the 
use  of  any  property  or  service.” 

®  See  Securities  Exchange  Act  Release  No.  54399 
(September  1,  2006),  71  FR  53728  (September  12, 
2006)  (File  No.  SR-ISE-2006-45)  (order  approving 
the  Facility).  An  Equity  EAM  is  an  Electronic 
Access  Member  authorized  by  ISE  to  trade  on  the 
ISE  Stock  Exchange.  See  ISE  Rule  2100(c)(6). 


DE  ECN,  which  intends  to  continue  to 
submit  limit  orders  to  the  Facility  for 
display  and  execution. 

As  limited  liability  companies, 
ownership  in  Direct  Edge  and  in  Merger 
Sub  is  represented  by  limited  liability 
membership  interests.  The  holders  of 
such  interests  are  referred  to  as 
“Members.”^  Following  the  closing  of 
the  Transactions,  Direct  Edge  will  be  the 
sole  member  of  Merger  Sub.  The 
Members  of  Direct  Edge  and  their 
respective  ownership  interests  will  be: 
ISE  Holdings  (31.54%);  Citadel 
Derivatives  Group  LLC  (19.9%);  The 
Goldman  Sachs  Group,  Inc.  (19.9%); 
Knight/Trimark,  Inc.  (19.9%);  and  the 
ISE  Stock  Exchange  Consortium 
Members  (collectively  8.76%).** 

As  the  self-regulatory  organization 
(“SRO”)  for  the  Facility,  ISE  will  have 
regulatory  responsibility  for  the 
activities  of  the  Facility.®  In  the  current 
proposal,  ISE  seeks  the  Commission’s 
approval  of:  (1)  The  Limited  Liability 
Company  Agreement  of  Merger  Sub 
(“Merger  Sub  LLC  Agreement”),  which 
establishes  the  governance  structure  of 


’’  With  respect  to  Merger  Sub,  “Member”  means 
Direct  Edge,  which  initially  will  be  the  sole  member 
of  Merger  Sub,  and  any  Additional  Members 
admitted  pursuant  to  Section  4.3  of  the  Merger  Sub 
LLC  Agreement.  The  admission  of  Additional 
Members  is  subject  to  ISE’s  authority  under  Section 
1.6  of  the  Merger  Sub  LLC  Agreement,  and  each 
Additional  Member  must  become  a  party  to  the 
Merger  Sub  LLC  Agreement.  See  Merger  Sub  LLC 
Agreement,  Sections  4.3(a)  and  (c).  In  addition,  no 
Person,  other  than  Direct  Edge,  may  acquire  an 
ownership  interest  of  more  than  20%  of  Merger  Suh 
without  the  Commission’s  approval.  See  Merger 
Sub  LLC  Agreement,  Sections  7.2(a)  £md  (b).  With 
respect  to  Direct  Edge,  “Member”  means  any  Person 
(i)  executing  the  DE  Operating  Agreement  as  a 
Member  of  DE  on  the  effective  date  of  the 
Transactions  (the  “Effective  Date”);  (ii)  admitted  as 
a  Member  as  of  the  Effective  Date  upon  the 
effectiveness  under  Delaware  law  of  the  merger  of 
ISE  Stock  Exchange  with  and  into  Merger  Suh;  or 
(iii)  subsequently  admitted  as  an  additional  or 
substitute  member  of  Direct  Edge.  For  as  long  as 
Direct  Edge  controls  Merger  Sub  and  the  Facility  is 
a  facility  of  a  national  securities  exchange,  no 
Person  may  own  more  than  40%  of  Direct  Edge  and 
no  ISE  member  (including  Equity  EAMs)  may  own 
more  than  20%  of  Direct  Edge  without  the 
Commission’s  approval.  See  DE  Operating 
Agreement.  Sections  12.1(a)  and  (b). 

*  The  ISE  Stock  Exchange  Consortium  Members 
are:  Bear  Rex,  Inc.;  DB  US  Financial  Markets 
Holding  Corporation;  Canopy  Acquisition 
Corporation;  IB  Exchange  Corp.;  LabMorgan 
Corporation;  Merrill  Lynch  L.P.  Holdings,  Inc.; 
Nomura  Securities  International,  Inc.;  Sun  Partners 
LLC;  and  VCM  Capital  Markets,  LLC. 

**  ISE  represents  that  it  will  continue  to  have 
adequate  funds  to  discharge  all  regulatory  functions 
related  to  the  Facility.  ISE  represents,  further,  that 
Merger  Sub,  the  operator  of  the  Facility,  will  not  be 
entitled  to  any  revenue  generated  in  connection 
with  penalties,  fines,  and  regulatory  fees  that  ISE 
may  assess  against  ISE  Members  in  connection  with 
trading  on  the  Facility.  Rather,  all  regulatory  fines, 
penalties,  and  fees  assessed  against  and  paid  by  ISE 
Members  to  ISE  in  connection  with  trading  on  the 
Facility  will  remain  with  ISE.  See  Notice,  supra 
note  3. 
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Merger  Sub,  the  entity  that  will  operate 
the  Facility:  (2)  the  Third  Amended  and 
Restated  Limited  Liability  Company 
Operating  Agreement  of  Direct  Edge 
(“DE  Operating  Agreement”),  which 
establishes  the  governance  structure  of 
Direct  Edge,  the  sole  owner  of  Merger 
Sub;  (3)  amendments  to  the  Bylaws  and 
Certificate  of  Incorporation  of  ISE 
Holdings  (respectively,  the  “ISE 
Holdings  Bylaws”  and  “ISE  Holdings 
Certificate”)  that  revise  certain 
provisions  in  the  ISE  Holdings  Bylaws 
and  ISE  Holdings  Certificate  to  include 
other  national  securities  exchanges  (in 
addition  to  ISE)  that  ISE  Holdings  may 
control,  directly  or  indirectly,  and  their 
facilities:  and  (4)  amendments  to  ISE 
Rules  312,  “Limitation  on  Affiliation 
between  the  Exchange  and  Members,” 
and  2108,  “Order  Routing  and  Route 
Out  Facility,”  that  are  designed  to 
address  ISE’s  and  Mergei; Sub’s 
affiliation  with  DE  ECN  following  the 
closing  of  the  Transactions.^^  As 
discussed  more  fully  below,  the  Merger 
Sub  LLC  Agreeiuent,  the  DE  Operating 
Agreement,  and  the  ISE  Holdings 
Certificate  and  ISE  Holdings  Bylaws,  as 
amended,'  include,  amqng  other  things, 
provisions  that  are  designed  to  maintain 
the  independence  of  the  self-regulatory 
functions  of  ISE  and  other  national 
securities  exchanges  that  may  be 
controlled  by  ISE  Holdings,  and  to 
facilitate  the  ability  of  ISE,  other 
national  securities  exchanges  that  may 
be  controlled  by  ISE  Holdings,  and  the 
Commission  to  fulfill  their  regulatory 
and  oversight  obligations  under  the  Act. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(1)  of  the 
Act, ^2  which  requires  a  national 
securities  exchange  to  be  so  organized 
and  have  the  capacity  to  carry  out  the 
purposes  of  the  Act  and  to  enforce 


Although  neither  Direct  Edge  nor  ISE  Holdings 
is  an  SRO,  certain  provisions  of  the  DE  Operating 
Agreement  and  the  ISE  Holdings  Certificate  and  ISE 
Holdings  Bylaws  are  rules  of  an  exchange  if  they 
are  stated  policies,  practices,  or  interpretations  (as 
defined  in  Rule  19l>-4  of  the  Act)  of  the  exchange, 
and  must  be  filed  with  the  Commission  pursuant  to 
Section  19(b)(4)  of  the  Act  and  Rule  19b^ 
thereunder.  Accordingly,  ISE  filed  the  DE  Operating 
Agreement  and  the  proposed  changes  to  the  ISE 
Holdings  Certificate  and  ISE  Holdings  Bylaws  with 
the  Commission. 

”  In  approving  the  proposed  rule  change,  the 
Coimnission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C,  78c(fl!  jji,  .  ■ 

>2  15  U.S.C.  78fib)(l). 


compliance  by  its  members  and  persons 
associated  with  its  members  with  the 
provisions  of  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  exchange. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,’^  which 
requires  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
prevent  firaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  and 
are  not  designed  to  unfairly 
discriminate  between  customers, 
issuers,  brokers,  or  dealers. 

A.  Merger  Sub’s  Operation  of  the 
Facility 

The  Commission  believes  that  the 
proposal  is  consistent  with  Section 
6(h)(1)  of  the  Act  in  that  upon 
establishing  Merger  Sub  as  the  operator 
of  the  Facility  and  entering  into  the 
relationship  with  Direct  Edge  described 
above,  ISE  should  remain  so  organized 
and  have  the  capacity  to  be  able  to  carry 
out  the  purposes  of  the  Act.  The 
Commission  notes  that  it  has  previously 
approved  a  similar  structure  with 
respect  to  the  operation  of  an  exchange 
facility,  i** 

The  Commission  believes  that  Merger 
Sub  can  be  approved  as  the  operator  of 
the  Facility  because  ISE  will  continue  to 
be  the  SRO  for  the  Facility,  and  because 
Merger  Sub,  a  wholly-owned  subsidiary 
of  Direct  Edge,  should  conduct  the 
Facility’s  business  operations  in  a 
manner  that  is  consistent  with  the 
regulatory  and  oversight  responsibilities 
of  ISE.  >5 

Neither  Merger  Suh  nor  Direct  Edge 
will  carry  out  any  regulatory  functions. 


•2  15  U.S.C.  78f(b)(5). 

•^  See  Securities  Exchange  Act  Release  No.  44983 
(October  25.  2001),  66  FR  55225  (November  1.  2001) 
(File  No.  SR-PCX-00-25)  (order  approving  the 
establishment  of  Archipelago  Exchange  ("ArcaEx”) 
as  a  facility  of  PCX  Equities,  Inc.,  a  subsidiary  of 
the  Pacific  Exchange,  Inc.  (“PCX”))  (“ArcaEx 
Order”).  At  the  time  the  Commission  issued  the 
ArcaEx  Order,  Archipelago  Holdings  LLC’s  wholly- 
owned  subsidiary.  Archipelago  Exchange  LLC, 
operated  the  ArcaEx  facility,  and  PCX  held  a  10% 
ownership  interest  in  Archipelago  Holdings  LLC. 

As  noted  above.  ISE  Holdings  will  purchase  a 
31.54%  ownership  interest  in  Direct  Edge,  which 
will  be  the  sole  owner  of  the  Facility  operator. 
Merger  Sub. 

>*  As  the  SRO,  ISE  will  have  regulatory 
responsibility  for  the  Facility. 


However,  because  Merger  Sub  will 
operate  the  Facility — and  Direct  Edge 
will  be  the  sole  owner  of  Merger  Sub — 
all  of  the  activities  of  Merger  Suh  and 
Direct  Edge  must  be  consistent  with, 
and  not  interfere  with,  ISE’s  self- 
regulatory  obligations.  In  this  regard. 
Section  10.2(d)  of  the  Merger  Sub  LLC 
Agreement  provides  that  Merger  Sub 
and  its  Members,  and  their  officers, 
directors,  agents,  and  employees  agree 
to  comply  with  the  federal  securities 
laws  and  the  rules  and  regulations 
thereunder;  to  cooperate  with  the 
Commission  and  with  ISE  pursuant  to 
its  regulatory  authority  and  the 
provisions  of  the  Merger  Sub  LLC 
Agreement;  and  to  engage  in  conduct 
that  fosters  and  does  not  interfere  with 
Merger  Sub,  the  Facility,  and  ISE’s 
ability  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade:  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Likewise,  Section  14.2  of  the  DE 
Operating  Agreement  provides  that 
Direct  Edge  and  its  officers.  Managers,^® 
employees,  and  agents  shall  be  deemed 
to  agree  to  comply  with  the  federal 
securities  laws  and  the  rules  and 
regulations  thereunder  and  to  cooperate 
with  the  Commission  and  ISE  pursuant 
to,  and  to  the  extent  of,  their  respective 
regulatory  authority.  In  addition,  for  as 
long  as  Direct  Edge  controls  Merger  Suh, 
Direct  Edge’s  Managers,  officers, 
employees,  and  agents  will  give  due 
regard  to  the  preservation  of  the 
independence  of  the  self-regulatory 
function  of  ISE,  as  well  as  to  its 
obligations  to  investors  and  the  general 
public,  and  will  not  take  any  actions 
that  would  interfere  with  the 
effectuation  of  any  decisions  hy  the 
ISE’s  Board  of  Directors  (“ISE  Board”) 
relating  to  ISE’s  regulatory  functions, 
including  disciplinary  matters,  or  which 
would  interfere  with  ISE’s  ability  to 
carry  out  its  responsibilities  under  the 
Act.  *7 

The  Merger  Suh  LLC  Agreement  and 
the  DE  Operating  Agreement  include 
additional  provisions  that  make  special 
accommodations  for  ISE  as  the  SRO  of 
the  Facility  to  facilitate  ISE’s  ability  to 
oversee  the  Facility.  For  example,  the 


>»  “Managers”  are  members  of  Direct  Edge’s 
Board  of  Managers. 

>2  See  DE  Operating  Agreement,  Section  14.1. 
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Merger  Sub  LLC  Agreement  sets  forth 
ISE’s  authority  with  respect  to  any 
action,  transaction,  or  aspect  of  an 
action  or  transaction  that  relates  to  ISE’s 
regulatory  functions  or  responsibilities 
by  requiring  ISE’s  affirmative  vote 
before  such  action  or  transaction,  or 
aspect  thereof,  can  be  authorized, 
undertaken,  or  effective.^®  The  Merger 
Sub  LLC  Agreement  also  provides. that, 
for  as  long  as  Merger  Sub  operates  the 
Facility,  if  ISE  determines  that  an  action 
is  necessary  or  appropriate  for  ISE  to 
fulfill  its  regulatory  functions  or 
responsibilities,  ISE  will  have  the  right 
to  direct  that  such  action  be  taken  by  or 
on  behalf  of  Merger  Sub  without  regard 
to  any  other  party.^^  The  Merger  Sub 
LLC  Agreement  further  provides  that 
ISE  will  receive  notice  of  certain 
planned  or  proposed  changes  to  Merger 
Sub  and  the  Facility,  which  ISE  must 
affirmatively  approve  prior  to 
implementation.  20  In  addition,  ISE  will 
have  access  to  information  through 
provisions  such  as  Section  10.3(b)  of  the 
Merger  Sub  LLC  Agreement,  which 
allows  Merger  Sub’s  officers,  directors, 
employees,  advisors,  and  agents  to 
disclose  confidential  information  to  the 
Commission  and  to  ISE. 

With  respect  to  Direct  Edg^,  under 
Section  7.1(a)(1)  of  the  DE  Operafing 
Agreement,  ISE  Holdings  is  entitled  to 
designate  three  of  the  1 1  Managers  of 
Direct  Edge’s  Board  of  Managers  (“DE 
Board’’).  In  addition,  for  as  long  as  the 
Facility  is  a  facility  of  ISE,  one  of  the 
Managers  designated  by  ISE  Holdings  to 
the  DE  Board  must  be  a  member  of  the 
ISE  Board  or  an  officer  or  employee  of 
ISE  nominated  by  the  ISE  Board. 21 
Further,  ISE  will  have  access  to 
information  through  provisions  such  as 
Section  11.2(a)  of  the  DE  Operating 
Agreement,  which  allows  Direct  Edge’s 
Members,  Managers,  officers, 
employees,  and  agents  to  disclose  to  the 
Commission  and  ISE  confidential 
information  in  Direct  Edge’s  possession 
pertaining  to  the  self-regulatory  function 
of  ISE  with  respect  to  Mercer  Sub. 

In  addition.  Section  7.7(i)  of  the  DE 
Operating  Agreement  states  that  no 
provision  of  Section  7.7,  which  requires 
supermajority  and  majority  votes  of  the 
DE  Board  or,  in  certain  cases,  a  vote  of 
the  Unit  holders  of  Direct  Edge,22  vvith 


See  Merger  Sub  LLC  Agreement,  Section  1.6(a). 

’®See  Merger  Sub  LLC  Agreement.  Section 
1.6(a)(ii). 

See  Merger  Sub  LLC  Agreement,  Section  1.6(b). 

See  DE  Operating  Agreement,  Section  7.1(d). 

Ownership  interests  in  Direct  Edge  are 
represented  by  Units.  A  Member’s  Percentage 
biterest  is  the  ratio  of  the  number  of  Units  held  by 
the  Member  to  the  total  of  all  of  the  issued  and 
outstanding  Units,  expressed  as  a  percentage.  See 
DE  Operating  Agreement,  Section  1.1. 


respect  to  certain  significant  actions, 
will  apply  where  the  application  of  the 
provision  would  interfere  with  the 
effectuation  of  any  decisions  by  the  ISE 
Board  relating  to  ISE’s  regulatory 
functions,  including  disciplinary 
matters,  or  the  structure  of  the  market 
that  ISE  regulates,  or  would  interfere 
with  the  ISE’s  ability  to  carry  out  its 
responsibilities  under  the  Act  or  to 
oversee  the  structure  of  the  market  that 
the  ISE  regulates,  as  determined  by  the 
ISE  Board,  which  functions  or 
responsibilities  will  include  the  ability 
of  ISE  as  an  SRO  to  prevent  fraudulent 
and  manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

These  provisions  of  the  Merger  Sub 
LLC  Agreement  and  the  DE  Operating 
Agreement  reinforce  the  nofion  that  the 
Facility,  as  a  facility  of  an  exchange,  is 
not  solely  a  commercial  enterprise;  it  is 
an  integral  part  of  an  SRO  registered 
pursuant  to  the  Act  and,  as  such,  is 
subject  to  obligations  imposed  by  the 
Act.  In  addition,  because  the  Facility 
will  be  a  facility  of  ISE,  ISE’s  obligations 
under  the  Act  extend  to  its  members’ 
activities  on  the  Facility,  as  well  as  to 
the  operation  and  administration  of  the 
Facility.  Accordingly,  the  Commission 
believes  that  the  provisions  described 
above  are  consistent  with  the  Act  and 
enhance  ISE’s  ability  to  carry  out  its 
self-regulatory  responsibilities  with 
respect  to  the  Facility. 

B.  Changes  in  Control  of  Merger  Sub 
and  Direct  Edge 

The  Commission  believes  that  the 
restrictions  in  the  Merger  Sub  LLC 
Agreement  and  the  DE  Operating 
Agreement  on  direct  and  indirect 
changes  in  control  of  Merger  Sub,  which 
will  operate  the  Facility,  and  Direct 
Edge,  which  will  wholly  own  Merger 
Sub,  respectively,  are  sufficient  so  that 
ISE  will  be  able  to  carry  out  its 
regulatory  responsibilities  and  the 
Commission  will  be  able  to  fulfill  its 
responsibilities  under  the  Act. 

In  this  regard,  the  Merger  Sub  LLC 
Agreement  identifies  Direct  Edge  as  the 
Sole  Member  of  Merger  Sub.  A  change 
to  the  Merger  Sub  LLC  Agreement 
would  need  to  be  filed  with  the 
Commission  if  so  required  under 
Section  19(b)  of  the  Act  and  Rule  19b- 
4  thereunder.  In  addition,  under  Section 


7.2  of  the  Merger  Sub  LLC  Agreement, 
a  proposed  transfer  of  ownership 
interests  that  would  result  in  any  Person 
(other  than  Direct  Edge),  alone  or 
together  with  its  Related  Persons  (as 
defined  in  the  Merger  Sub  LLC 
Agreement),  owning  more  than  20%  of 
Merger  Sub  would  not  become  effective 
until,  among  other  things,  the  ISE  filed 
a  proposed  rule  change  with  the 
Commission  pursuant  to  Section  19(b) 
of  the  Act  and  the  Commission 
approved  the  proposal.  22 

Further,  Section  7.2(d)  of  the  Merger 
Sub  LLC  Agreement  requires  Merger 
Sub  to  inform  the  Commission  in 
writing  at  least  ten  days  prior  to  the 
closing  of  any  transaction  that  would 
result  in  a  Person’s  percentage 
ownership  interest,  either  alone  or 
together  with  its  Related  Persons,  in 
Merger  Sub  meeting  or  crossing  the 
threshold  level  of  5%  or  the  successive 
percentage  ownership  interest  levels  of 
10%  and  15%.  The  Commission 
jbelieves  that  this  approach  is  consistent 
with  the  Act  in  that  it  is  analogous  to 
the  ongoing  reporting  requirements  of 
Form  1,24  the  application  for,  and 
amendments  to  the  application  for, 
registration  as  a  national  securities 
exchange.  Exhibit  K  of  Form  1  requires 
any  exchange  that  is  a  corporation  or 
partnership  to  list  any  persons  that  have 
an  ownership  interest  of  5%  or  more  in 
that  exchange;25  and  Rule  6a-2(a)(2) 
under  the  Act  2®  requires  an  exchange  to 
update  its  Form  1  within  ten  days  after 
any  action  that  renders  inaccurate  the 
information  previously  filed  in  Exhibit 
K. 

Exhibit  K  imposes  no  obligation  on  an 
exchange  to  report  parties  whose 
ownership  interest  in  the  exchange  is 
less  than  5%.  Similarly,  Section  7.2(d) 
of  the  Merger  Sub  LLC  Agreement 
requires  Merger  Sub  to  notify  the 
Commission  of  an  interest  in  Merger 
Sub  only  when  that  interest  reaches  5% 
or  more.  The  Commission  does  not 
believe  that  the  identity  of  a  party  that 
has  less  than  a  5%  interest  in  a  facility 
of  a  national  securities  exchange  is  a 
“rule  of  the  exchange’’  that  must  be 
filed  pursuant  to  Section  19(b)  of  the 
Act  and  Rule  19b— 4(b)  thereunder. 

With  respect  to  Direct  Edge,  Exhibit  C 
of  the  DE  Operating  Agreement  lists  the 
Members  of  Direct  Edge  and  their 


See  Merger  Sub  LLC  Agreement,  Section 
7.2(a)-(c). 

«17CFR  249.1. 

Ttiis  reporting  requirement  applies  only  to 
exchanges  that  have  one  or  more  owners, 
shareholders,  or  partners  that  are  not  also  members 
of  the  exchange.  See  Form  1,  Exhibit  K.  Exhibit  K 
applies  only  to  the  exchange  itself,  not  to  entities 
that  operate  facilities  of  the  exchange. 

26 17  CFR  240.6a-2(a)(2). 
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Percentage  Interests  in  Direct  Edge.  A 
change  to  Exhibit  C  of  the  DE  Operating 
Agreement  (as  well  as  a  change  to  any 
other  provision  of  the  DE  Operating 
Agreement)  would  need  to  be  filed  with 
the  Commission  if  so  required  under 
Section  19(b)  of  the  Act  and  Rule  19b- 
4  thereunder. 

In  addition,  under  Section  12.1  of  the 
DE  Operating  Agreement,  no  Person, 
other  than  ISE  Holdings,  either  alone  or 
together  with  its  Related  Persons  (as 
defined  in  the  DE  Operating 
Agreement),  may  own,  directly  or 
indirectly.  Units  representing  more  than 
a  40%  Percentage  Interest  in  Direct 
Edge,  or  vote  Units  representing  more 
than  a  20%  Percentage  Interest  in  Direct 
Edge,  without  an  amendment  to  the  DE 
Operating  Agreement,  which  will  not  be 
effective  unless  it  is  filed  with  and 
approved  by  the  Commission. In 
addition,  for  as  long  as  the  Facility  is  a 
facility  of  ISE,  no  ISE  Member,  either 
alone  or  together  with  its  Related 
Persons,  may  own,  directly  or 
indirectly.  Units  representing  more  than 
a  20%  Percentage  Interest  in  Direct 
Edge.2'’ 

In  conclusion,  the  Commission 
believes  that  Section  7.1  of  the  Merger 
Sub  LLC  Agreement  and  Section  12.1  of 
the  DE  Operating  Agreement,  together 
with  the  requirements  of  Section  19(b) 
of  the  Act  and  Rule  19b-4  thereunder, 
provide  the  Commission  with  sufficient 
authority  over  changes  in  control  of 
Merger  Sub  and  Direct  Edge  to  enable 
the  Commission  to  carry  out  its 
regulatory  oversight  responsibilities 
with  respect  to  ISE  and  the  Facility. 

C.  Regulatory  Jurisdiction  Over  Merger 
Sub  and  Direct  Edge 

The  Commission  believes  that  the 
terms  of  the  Merger  Sub  LLC  Agreement 
and  the  DE  Operating  Agreement 
provide  the  Commission  and  ISE  with 
sufficient  regulatory  jurisdiction  over 
the  controlling  parties  and  the  Members 
of  Merger  Sub  to  carry  out  the 
Commission’s  and  ISE’s  responsibilities 
under  the  Act.  For  example,  under 


A  Member’s  Percentage  Interest  is  the  ratio  of 
the  number  of  Units  held  by  the  Member  to  the  total 
of  all  of  the  issued  and  outstanding  Units, 
expressed  as  a  percentage.  See  DE  Operating 
Agreement.  Section  1.1. 

2»See  DE  Operating  Agreement,  Section  12.1(a) 
and  (b).  The  ownership  and  voting  limitations  in 
Section  12.1(a)  will  not  apply  to  ISE  Holdings  for 
as  long  as  ISE  is  a  wholly-owned  subsidiary  of  ISE 
Holdings  and  ISE  Holdings  is  subject  to  ownership 
and  voting  limitations  comparable  to  those  set  forth 
in  Section  12.1(a).  See  DE  Operating  Agreement, 
Section  12.1(a)(3).  The  comparable  ownership  and 
voting  limitations  for  ISE  Holdings  are  included  in 
Article  FOURTH,  Section  III  of  the  ISE  Holdings 
Certificate. 

See  DE  Operating  Agreement.  Section 
12.1(a)(2). 


Section  10.2(b)  of  the  Merger  Sub  LLC 
Agreement,  each  Member  of  Merger  Sub 
acknowledges  that,  to  the  extent  they 
are  related  to  the  business  of  Merger  Sub 
or  the  Facility,  the  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  the  Member  will  be 
deemed  to  be  the  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  ISE  for  purposes  of  and 
subject  to  oversight  pursuant  to  the  Act. 
In  addition,  the  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  Merger  Sub  are  deemed  to 
be  the  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  ISE 
for  purposes  of,  and  subject  to,  oversight 
pursuant  to  the  Act.'^“  Furthermore,  the 
Merger  Sub  LLC  Agreement  provides 
that  Merger  Sub’s  books  and  records 
shall  be  subject  at  all  times  to  inspection 
and  examination  by  the  Commission 
and  ISE. 

Similarly,  Section  11.2(b)  of  the  DE 
Operating  Agreement  provides  that,  to 
the  extent  they  are  related  to  the 
operation  or  administration  of  Merger 
Sub,  the  books,  records,  premises, 
officers,  managers,  agents,  and 
employees  of  Direct  Edge  will  be 
deemed  to  be  the  books,  records, 
premises,  officers,  managers,  directors, 
agents,  and  employees  of  ISE  for  the 
purpose  of,  and  subject  to,  oversight 
pursuant  to,  the  Act.  In  addition,  for  so 
long  as  Direct  Edge  shall  control, 
directly  or  indirectly.  Merger  Sub, 

Direct  Edge’s  books  and  records  shall  be 
subject  at  all  times  to  copying  by  the 
Commission  or  ISE,  provided  that  such 
books  and  records  are  related  to  the 
operation  or  administration  of  the 
Facility. 

These  provisions  would  enable  the 
Commission  to  exercise  its  authority 
under  Section  19(h)(4)  of  the  Act  with 
respect  to  the  officers  and  directors  of 
Merger  Sub  and  Direct  Edge,  as  well  as 
the  officers  and  directors  of  Members  of 
Merger  Sub,  because  all  such  officers 
and  directors — to  the  extent  that  they 
are  acting  in  matters  related  to  Merger 
Sub’s  activities — would  be  deemed  to  be 


See  Merger  Sub  LLC  Agreement,  Section 
10.2(b). 

See  Merger  Sub  LLC  Agreement,  Section 
10.2(a). 

See  DE  Operating  Agreement,  Section  11.2(b). 

^■'15  U.S.C.  78s(h)(4).  Section  19(h)(4)  authorizes 
the  Commission,  hy  order,  to  remove  from  office  or 
censure  any  officer  or  director  of  a  national 
securities  exchange  if  its  finds,  after  notice  and  an 
opportunity  for  hearing,  that  such  officer  or  director 
has:  (1)  Willfully  violated  any  provision  of  the  Act 
or  the  rules  and  regulations  thereunder,  or  the  rules 
of  a  national  securities  exchange;  (2)  willfully 
abused  his  or  her  authority;  or  (3)  without 
reasonable  justification  or  excuse,  has  failed  to 
enforce  compliance  with  any  such  provision  by  a 
member  or  person  associated  with  a  member  of  the 
national  securities  exchange. 


the  officers  and  directors  of  ISE  itself. 
Further,  the  records  of  any  Member  of 
Merger  Sub — to  the  extent  they  are 
related  to  Merger  Sub’s  activities — are 
subject  to  the  Commission’s 
examination  authority  under  Section 
17(b)(1)  of  the  Act,^"*  as  these  records 
would  be  deemed  to  be  the  records  of 
ISE  itself. 

In  addition,  under  the  terms  of 
Section  14.3  of  the  DE  Operating 
Agreement,  Direct  Edge — and  its 
officers.  Managers,  agents,  and 
employees — will  be  deemed  to 
irrevocably  submit  to  the  jurisdiction  of 
the  U.S.  federal  courts,  the  Commission, 
and  ISE  for  purposes  of  any  suit,  action, 
or  proceeding  pursuant  to  the  U.S. 
federal  securities  laws  or  the  rules  or 
regulations  thereunder  arising  out  of,  or 
relating  to,  the  activities  of  Merger  Sub. 
In  addition.  Direct  Edge — and  its 
officers.  Managers,  agents,  and 
employees — will  be  deemed  to  waive, 
and  agree  not  to  assert  by  way  of 
motion,  as  a  defense  or  otherwise  in  any 
suit,  action,  or  proceeding,  any  claim 
that  it  or  they  are  not  personally  subject 
to  the  jurisdiction  of  the  U.S.  federal 
courts,  the  Commission,  or  ISE;  that  the 
suit,  action,  or  proceeding  is  in  an 
inconvenient  forum,  or  that  the  venue  of 
the  suit,  action,  or  proceeding  is 
improper;  or  that  the  subject  matter  of 
the  suit,  action,  or  proceeding  may  not 
be  enforced  in  or  by  such  courts  or 
agency.'*^  Section  10.2(c)  of  the  Merger 
Sub  LLC  Agreement  contains 
comparable  provisions  under  which 
Merger  Sub  and  its  Members  and  their 
officers,  directors,  agents,  and 
employees  submit  to  the  jurisdiction  of 
the  U.S.  federal  courts,  the  Commission, 
and  ISE. 

Moreover,  under  Section  14.2  of  the 
DE  Operating  Agreement,  Direct  Edge 
agrees  to  cooperate  with  the 
Commission  and  with  ISE  pursuant  to 
their  respective  regulatory  authority. 
Similarly,  under  Section  10.2(d)  of  the 
Merger  Sub  LLC  Agreement,  Merger  Sub 
and  its  Members  agree  to  cooperate  with 
the  Commission  and  with  ISE  pursuant 
to  its  regulatory  authority'and  the 
provisions  of  the  Merger  Sub  LLC 
Agreement. 

Finally,  pursuant  to  Section  14.4  of 
the  DE  Operating  Agreement,  Direct 
Edge  is  required  to  take  reasonable  steps 
necessary  to  cause  its  current  and 
prospective  officers.  Managers, 
employees,  and  agents  to  consent  in 
writing  to  the  application  of  the 
requirements  of  Section  11.2  of  the  DE 
Operating  Agreement  (relating  to  the 
disclosure  of  confidential  information  to 


'“IS  U.S.C.  78q(b)(l). 

See  DE  Operating  Agreement,  Section  14.3. 
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the  Commission  and  ISE)  and  Article 
XIV  of  the  DE  Operating  Agreement 
(relating  to  the  SRO  function  of  ISE, 
including  provisions  relating  to 
regulatory  compliance,  cooperation,  and 
consent  to  jurisdiction)  with  respect  to 
their  activities  relating  to  Merger  Sub. 
Section  10.2(e)  of  the  Merger  Sub  LLC 
Agreement  applies  a  comparable  . 
requirement  to  Mergqr  Sub  and  its 
Members. 

The  Commission  also  notes  that,  even 
in  the  absence  of  these  provisions  of  the 
Merger  Sub  LLC  Agreement  and  the  DE 
Operating  Agreement,  Section  20(a)  of 
the  Act  provides  that  any  person  with 
a  controlling  interest  in  Merger  Sub 
would  be  jointly  and  severally  liable 
with  and  to  the  same  extent  that  Merger 
Sub  is  liable  under  any  provision  of  the 
Act,  unless  the  controlling  person  acted 
in  good  faith  and  did  not  directly  or 
indirectly  induce  the  act  or  acts 
constituting  the  violation  or  cause  of 
action. 

The  Commission  believes  that, 
together,  these  provisions  of  the  Merger 
Sub  LLC  Agreement  and  the  DE 
Operating  Agreement  grant  the 
Commission  sufficient  jurisdictional 
authority  over  Merger  Sub,  its  Members, 
and  Direct  Edge.  Moreover,  ISE  is 
required  to  enforce  compliance  with 
these  provisions  because  they  are  “rules 
of  the  exchange”  within  the  meaning  of 
Section  3(a)(27)  of  the  Act.-^^  A  failure 
on  the  part  of  ISE  to  enforce  its  rules 
could  result  in  suspension  or  revocation 
of  registration  under  Section  19(h)(1)  of 
the  Act.3® 

D.  Ownership  and  Voting  Restrictions 
on  Members  of  Merger  Sub  and  Direct 
Edge 

Section  7.2(a)  of  the  Merger  Sub  LLC 
Agreement  prohibits  any  Person  (other 
than  Direct  Edge),  either  alone  or 
together  with  its  Related  Persons,  from 
directly  or  indirectly  owning  more  than 
a  20%  Percentage  Interest  in  Merger 
Sub.^^  Although  Section  7.2(b)  permits 
Direct  Edge  and  ISE  to  waive  this 
limitation,  so  long  as  such  waiver  has 
been  filed  with  and  approved  by  the 
Commission,  Section  7.2(c)  precludes 
such  a  waiver  if  the  Person  or  its 
Related  Persons  is  an  ISE  Member. 
Further,  Section  4.4(a)  of  the  Merger 
Sub  LLC  Agreement  prohibits  any 


36  15  U.S.C.  78t(a). 

3M5  U.S.C.  78c(a)(27). 

36 15  U.S.C.  78s(hKl). 

3®  Ownership  in  Merger  Sub  is  represented  by 
Common  Interests.  See  Merger  Sub  LLC  Agreement, 
Section  5.1.  A  Percentage  Interest  is  the  ratio  of 
Common  Interests  held  by  a  Member  of  Merger  Sub 
to  the  total  of  all  issued  and  outstanding  Common 
Interests,  expressed  as  a  percentage.  See  Merger  Sub 
LLC  Agreement,  Section  2.1. 


Person  (other  than  Direct  Edge)  from 
voting  more  than  20%  of  the  Common 
Interests  of  Merger  Sub.  Although 
Section  4.4(b)  allows  Direct  Edge  and 
ISE  to  waive  this  limitation  so  long  as 
the  waiver  has  been  filed  with  and 
approved  by  the  Commission,  Section 
4.4(c)  precludes  such  a  waiver  if  the 
Person  or  its  Related  Persons  is  an  ISE 
Member. 

Under  Section  12.1(a)(1)  and  (3)  of  the 
DE  Operating  Agreement,  no  Person 
(other  than  ISE  Holdings,  for  so  long  as 
ISE  Holdings  is  subject  to  ownership 
and  voting  limitations  comparable  to 
those  set  forth  in  Section  12.1(a)  and  ISE 
is  a  wholly  owned  subsidiary  of  ISE 
Holdings),'*"  either  alone  or  together 
with  its  Related  Persons,  may  own, 
directly  or  indirectly.  Units  representing 
more  than  a  40%  Percentage  Interest  in 
Direct  Edge.  In  addition,  for  as  long  as 
the  Facility  is  a  facility  of  ISE,  no  ISE 
Member,  either  alone  or  together  with 
its  Related  Persons,  may  own,  directly 
or  indirectly.  Units  representing  more 
than  a  20%  Percentage  Interest  in  Direct 
Edge.^*  Further,  under  Section 
12.1(a)(3),  no  Person  (other  than  ISE 
Holdings,  for  so  long  as  ISE  Holdings  is 
subject  to  limitations  comparable  to 
those  set  forth  in  Section  12.1(a)  and  ISE 
is  a  wholly  owned  subsidiary  of  ISE 
Holdings),  either  alone  or  together  with 
its  Related  Persons,  may  vote  Units 
representing  more  than  a  20% 
Percentage  Interest  in  Direct  Edge. 

Under  Section  12.1(b),  the  DE  Board 
may  waive  the  limitations  in  Sections 
12.1(a)(1)  and  (3)  by  adopting  an 
amendment  to  the  DE  Operating 
Agreement,  which  must  be  filed  with 
and  approved  by  the  Commission. 

The  Commission  believes  that  the 
ownership  concentration  and  voting 
limitations  contained  in  the  Merger  Sub 
LLC  Agreement  and  the  DE  Operating 
Agreement  are  reasonable  and 
consistent  with  the  Act.  It  is  common 
for  members  who  trade  on  an  exchange 
to  have  ownership  interests  in  the 
exchange.  However,  a  member’s  interest 
could  become  so  large  as  to  cast  doubt 
on  whether  the  exchange  can  fairly  and 
objectively  exercise  its  self-regulatory 
responsibilities  with  respect  to  that 
member.  A  member  that  is  also  a 
controlling  shareholder  of  an  exchange 
might  be  tempted  to  exercise  that 
controlling  influence  by  directing  the 
exchange  to  refrain  from  diligently 
surveilling  the  member’s  conduct  or 
from  punishing  any  conduct  that 


■•“The  ownership  and  voting  limitations 
applicable  to  ISE  Holdings  are  set  forth  in  Article 
FOURTH,  Section  III  of  the  ISE  Holdings  Certificate. 

■*'  See  DE  Operating  Agreement,  Section 
12.1(a)(2). 


violates  the  rules  of  the  exchange  or  the 
federal  securities  laws.  An  exchange 
might  also  be  reluctant  to  surveil  and 
enforce  its  rules  zealously  against  a 
member  that  the  exchange  relies  on  as 
its  largest  source  of  capital. 

Accordingly,  the  Commission  believes 
that  the  ownership  concentration  and 
voting  limitations  in  the  Merger  Sub 
LLC  Agreement  and  the  DE  Operating 
Agreement  are  designed  to  preserve  the 
independence  of  ISE’s  self-regulatory 
functions  and  ISE’s  ability  to  fulfill  its 
regulatory  and  oversight  obligations. 

E.  Amendments  to  the  ISE  Holdings 
Certificate  and  ISE  Holdings  Bylaws 

The  ISE  proposes  to  amend  certain 
provisions  of  the  ISE  Holdings 
Certificate  and  ISE  Holdings  Bylaws  in 
anticipation  of  Direct  Edge’s 
contemplated  ownership  and  operation 
of  two  national  securities  exchanges. 
Because  ISE  Holdings  will  purchase  a 
31.54%  equity  interest  in  Direct  Edge 
and  possess  certain  contractual  rights 
and  obligations  with  respect  to  Direct 
Edge,  ISE  Holdings  may,  in  the  future, 
indirectly  control  these  two  national 
securities  exchanges.  Accordingly,  ISE 
is  revising  certain  provisions  of  the  ISE 
Holdings  Certificate  and  ISE  Holdings 
Bylaws  that  relate  solely  to  ISE,  the  sole 
registered  national  securities  exchange 
currently  controlled  by  ISE  Holdings,  to 
relate  to  any  national  securities 
exchange  that  is  controlled,  directly  or 
indirectly,  by  ISE  Holdings  (a 
“Controlled  National  Securities 
Exchange”),  or  facility  thereof. 

These  provisions,  which  apply  for  as 
long  as  ISE  Holdings  controls,  directly 
or  indirectly,  a  Controlled  National 
Securities  Exchange,  or  a  facility 
thereof,  include,  among  others:  (1) 
Ownership  and  voting  limitations  that 
prohibit  any  Person  (as  defined  in  the 
ISE  Holdings  Certificate),  alone  or 
together  with  its  Related  Persons  (as  • 
defined  in  the  ISE  Holdings  Certificate), 
from  owning,  directly  or  indirectly, 
more  than  40%  of  ISE  Holdings  or 
voting  shares  representing  more  than 
20%  of  the  voting  shares  of  ISE 
Holdings,  and  prohibit  members  of  a 
Controlled  National  Securities  Exchange 
from  owning  more  than  20%  of  ISE 
Holdings;'*^  (2)  requirements  that 
directors,  officers,  and  employees  of  ISE 
Holdings  give  due  regard  to  the 
preservation  of  the  independence  of  the 
self-regulatory  function  of  each 
Controlled  National  Securities 
Exchange,"*-*  submit  to  the  jurisdiction  of 
the  U.S.  federal  courts,  the  Commission, 


■*3  See  ISE  Holdings  Certificate,  Article  FOURTH, 
Section  III. 

-'3  See  ISE  Holdings  Bylaws,  Section  1.5. 
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and  each  Controlled  National  Securities 
Exchange,'*"*  and  cooperate  with  each 
such  Controlled  National  Securities 
Exchange  and  the  Commission  pursuant 
to  their  respective  regulatory 
authority;  ■*s  (3)  a  provision  that  deems 
the  books,  records,  premises,  officers, 
directors,  and  employees  of  ISE 
Holdings  to  be  the  books,  records, 
premises,  officers,  directors,  and 
employees  of  each  Controlled  National 
Securities  Exchange  to  the  extent  that 
they  are  related  to,  or  involved  in,  the 
activities  of  the  Controlled  National 
Securities  Exchange  or  facility 
thereof:  (4)  a  requirement  that  ISE 
Holdings  and  its  officers,  directors, 
employees,  and  agents  maintain  the 
confidentiality  of  confidential 
information  pertaining  to  the  self- 
regulatory  function  of  each  Controlled 
National  Securities  Exchange,  although 
such  information  may  be  accessed  by, 
and  disclosed  to,  the  Commission  and 
the  Controlled  National  Securities 
Exchange;  '*^  and  (5)  requirements  that 
proposed  changes  to  the  ISE  Holdings 
Certificate  or  ISE  Holdings  Bylaws  be 
submitted  to  the  board  of  each 
Controlled  National  Securities  Exchange 
and,  if  necessary,  filed  with  the 
Commission."*® 

These  requirements  in  the  ISE 
Holdings  Certificate  and  ISE  Holdings 
Bylaws  currently  apply  with  respect  to, 
and  so  long  as,  ISE  Holdings  controls, 
directly  or  indirectly,  ISE.  The 
Commission  believes  that  the  proposed 
changes  are  consistent  with  the  Act 
because  they  extend  these  existing 
requirements  in  the  ISE  Holdings 
Certificate  and  ISE  Holdings  Bylaws  to 
apply  with  respect  to,  and  so  long  as, 

ISE  Holdings  controls,  directly  or 
indirectly,  any  Controlled  National 
Securities  Exchange,  or  facility  thereof. 
Accordingly,  if,  in  the  future,  the 
Commission  approves  any  proposal  or 
Form  1  application  that  results  in  ISE’s 
controlling,  directly  or  indirectly,  a 
Controlled  National  Securities 
Exchange,  the  extension  of  these 
provisions  to  a  Controlled  National 
Securities  Exchange,  or  facility  thereof, 
should  help  the  Controlled  National 
Securities  Exchange  and  the 
Commission  to  carry  out  their  regulatory 
responsibilities  with  respect  to  the 


See  ISE  Holdings  Bylaws,  Section  1.4. 

See  ISE  Holdings  Certificate,  Article  TENTH. 
See  ISE  Holdings  Certificate,  Article 
TWELFTH. 

See  ISE  Holdings  Certificate,  Article 
ELEVENTH. 

See  ISE  Holdings  Certificate,  Article 
FOURTEENTH  and  ISE  Holdings  Bylaws,  Section 
10.1. 


Controlled  National  Securities 
Exchange.49 

ISE  also  proposes  to  apply  to  each 
Controlled  National  Securities  Exchange 
and  facility  thereof  Section  11.1(b)  of 
the  ISE  Holdings  Bylaws,  relating  to 
findings  made  by  the  Board  of  Directors 
of  ISE  Holdings  (the  “ISE  Holdings 
Board”)  with  respect  to  each  Upstream 
Owner  (as  defined  in  Section  11.1(a)  of- 
the  ISE  Holdings  Bylaws)  in 
determining  to  waive  the  Ownership 
Limits  and  Voting  Limits  in  Article 
FOURTH,  Section  III  of  the  ISE 
Holdings  Certificate.  Specifically,  ISE 
proposes  to  amend  Section  11.1(b)  to 
indicate  that,  in  waiving  the  applicable 
Ownership  Limits  and  Voting  Limits  to 
allow  the  ownership  and  voting  of  the 
capital  stock  of  ISE  Holdings  by  the 
Upstream  Owners,  the  ISE  Holdings 
Board  has  determined,  with  respect  to 
each  Upstream  Owner,  that:  (i)  Such 
waiver  will  not  impair  the  ability  of  ISE 
Holdings  and  each  Controlled  National 
Securities  Exchange,  or  facility  thereof, 
to  carry  out  its  respective  functions  and 
responsibilities  under  the  Act  and  the 
rules  thereunder;  (ii)  such  waiver  is  in 
the  interests  of  ISE  Holdings,  its 
stockholders,  and  each  Controlled 
National  Securities  Exchange,  or  facility 
thereof:  (iii)  such  waiver  will  not  impair 
the  ability  of  the  Commission  to  enforce 
the  Act;  (iv)  neither  the  Upstream 
Owner  nor  any  of  its  Related  Persons  are 
subject  to  any  applicable  “statutory 
disqualification”  within  the  meaning  of 
Section  3(a)(39)  of  the  Act;  and  (v) 
neither  the  Upstream  Owner  nor  any  of 
its  Related  Persons  is  a  member  of  such 
Controlled  National  Securities 
Exchange. 

The  Commission  believes  that  the  ISE 
Holdings  Board  determinations  required 
under  Section  11.1(b)  provide  some 
assurance  that  the  waiver  of  the 
applicable  Ownership  Limits  and 
Voting  Limits  will  not  impair  the  ability 
of  the  Commission  and  the  Controlled 
National  Securities  Exchange  to 
discharge  their  respective 
responsibilities  under  the  Act  following 
ISE  Holdings’  acquisition  of  control  of  a 
Controlled  National  Securities 
Exchange.  In  connection  with  this 
requirement,  at  the  time  that  ISE 
Holdings  proposes  to  acquire  control  of 
a  Controlled  National  Securities 
Exchange,  the  Commission  expects  ISE 
to  include  in  a  rule  filing  a 
representation  that  the  ISE  Holdings 
Board  has  made  the  determinations 


In  approving  these  proposed  (;hanges  to  the  ISE 
Holdings  Certificate  and  ISE  Holdings  Bylaws,  the 
Commission  makes  no  findings  with  respect  to  any 
Form  1  applications  that  Direct  Edge  may  file. 

50  15  U.S.C.  78c(a)(39). 


required  in  Section  11.1(b)  with  respect 
to  that  Controlled  National  Securities 
Exchange. 

F.  Amendments  to  ISE  Rules  312  and 
2108 

As  discussed  above,  ISE  Holdings  will 
own  31.54%  of  Direct  Edge,  which  will 
continue  to  own  and  operate  DE  ECN, 
a  registered  broker-dealer  and  Equity 
EAM  of  ISE  that  will  continue  to  submit 
limit  orders  to  the  Facility  for  display 
and  execution.  As  a  result,  ISE  and 
Merger  Sub  will  be  affiliated  with  a 
member  of  ISE,  DE  ECN.  Further,  DE 
ECN  will  be  a  facility  of  ISE  because  (1) 
DE  ECN  will  display  limit  orders  on  the 
Facility;  and  (2)  DE  ECN  will  become  an 
affiliate  of  ISE  through  ISE’s  ownership 
interest  in  DE  Holdings. 

In  the  past,  the  Commission  has 
expressed  concern  that  the  affiliation  of 
an  exchange  with  one  of  its  members 
raises  potential  conflicts  of  interest,  and 
the  potential  for  unfair  competitive 
advantage.®*  Recognizing  this  concern, 
the  ISE  adopted  ISE  Rule  312,  which 
places  limitations  on  the  affiliation 
between  the  ISE  and  an  ISE  member.®^ 
Because  the  affiliation  between  ISE  and 
Merger  Sub  would  be  prohibited  by 
current  ISE  Rule  312,  ISE  has  requested 
that  the  Commission  approve  the 
relationships  between  DE  ECN  and  ISE 
described  above  on  a  temporary  basis 
for  a  period  of  one  year,  subject  to 


5>  See,  e.g..  Securities  Exchange  Act  Release  No. 
54170  (July  18,  2006).  71  FR  42149  (July  25,  2006) 
(File  No.  SR-NASDAQ-2006-006)  (order  approving 
Nasdaq  Rule  2140,  restricting  affiliations  between 
Nasdaq  and  its  members).  See  also  Securities 
Exchange  Act  Release  Nos.  59010  (November  24, 
2008),  73  FR  73373  (December  2,  2008)  (File  No. 
SR-NYSEArca-2008-130)  (order  approving  NYSE 
Area  proposal  to  allow  Archipelago  Securities  LLC, 
an  NYSE  Area  affiliated  member,  to  route  orders  to 
NYSE  Area  in  its  capacity  as  an  order  routing 
facility  of  NYSE  Alternext  U.S.,  LLC);  58681 
(September  29,  2008),  73  FR  58285  (File  No.  SR- 
NYSEArca-2008-90)  (order  approving,  among  other 
things,  conditions  relating  to  the  affiliation  between 
NYSE  Area  and  Archipelago  Securities,  LLC);  59009 
(November  24,  2008),  73  FR  73363  (December  2, 
2008)  (File  No.  SR-NYSEALTR-2008-07)  (order 
approving  proposal  by  NYSEALTR  to  use  its  broker- 
dealer  affiliate.  Archipelago  Securities  LLC,  as  its 
routing  broker  to  route  orders  to  an  away  market 
center  when  the  market  center  is  displaying  the 
national  best  bid  or  offer);  and  ArcaEx  Order,  supra 
note  14. 

•  52  See  Securities  Exchange  Act  Release  No.  53705 
(April  21,  2006),  71  FR  25260  (April  28,  2006) 

(order  approving  File  No.  SR-lSE-2006-04). 
Because  ISE  Rule  312(a)  currently  would  prohibit 
Direct  Edge’s  ownership  of  Merger  Sub,  ISE 
proposes  to  update  ISE  Rule  312(a)  to  provide  that 
the  ownership  restrictions  in  ISE  Rule  312(a)  will 
not  prohibit  an  ISE  Member  or  non-member  owner 
from  acquiring  or  holding  any  equity  interest 
permitted  by  the  Merger  Sub  LLC  Agreement.  The 
Commission  believes  that  this  change  is  consistent 
with  the  Act  because  of  the  provisions  in  the 
Merger  Sub  LLC  Agreement,  as  discussed  above, 
that  are  designed  to  allow  the  Commission  and  the 
ISE  to  fulfill  their  regulatory  and  oversight 
obligations. 
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several  limitations  and  conditions  to  be 
incorporated  in  new  paragraph  (b)  of 
ISE  Rule  312. 

Specifically,  ISE  Rule  312(b)  provides 
that,  for  so  long  as  ISE  is  affiliated  with 
DE  ECN  or  DE  ECN  is  a  facility  of  ISE; 

•  The  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”),  an  SRO 
unaffiliated  with  ISE  or  any  of  its 
affiliates  (a  “non-affiliated  SRO”),  will 
carry  out  oversight  and  enforcement 
responsibilities  as  the  designated 
examining  authority  designated  by  the 
Commission  pursuant  to  Rule  17d-l 
under  the  Act  with  the  responsibility 
for  examining  DE  ECN  for  compliance 
with  applicable  financial  responsibility 
rules; 

•  ISE  will  enter  into  a  plan  pursuant 
to  Rule  17d-2  under  the  Act  with  a 
non-affiliated  SRO  to  relieve  ISE  of 
regulatory  responsibilities  for  DE  ECN 
with  respect  to  rules  that  are  common 
rules  between  ISE  and  the  SRO; 

•  With  respect  to  unique  ISE  rules,'’® 
ISE  will  enter  into  a  regulatory  services 
contract  with  a  non-affiliated  SRO  to 
perform  regulatorv  responsibilities  for 
DE  ECN; 

•  The  regulatory  services  contract 
with  the  non-affiliated  SRO  will  require 
ISE  to  provide  the  non-affiliated  SRO 
with  information,  in  an  easily  accessible 
manner,  regarding  all  exception  reports, 
alerts,  complaints,  trading  errors, 
cancellations,  investigations,  and 
enforcement  matters  (collectively, 
“Exceptions”)  in  which  DE  ECN  is 
identified  as  a  participant  that  has 
potentially  violated  ISE  or  Commission 
rules,  and  shall  require  that  the  non- 
affiliated  SRO  provide  a  report  to  the 
Exchange  quantifying  Exceptions  on  not 
less  than  a  quarterly  basis; 

•  ISE,  on  behalf  of  Direct  Edge,  will 
establish  and  maintain  procedures  and 
internal  controls  reasonably  designed  to 
ensure  that  DE  ECN  does  not  develop  or 
implement  changes  to  its  systems  on  the 
basis  of  nonpublic  information  obtained 
as  a  result  of  its  affiliation  with  ISE  until 
such  information  is  available  generally 
to  similarly  situated  members  of  ISE  in 
connection  with  the  provision  of 
inbound  order  routing  to  ISE; 

•  In  the  event  that  DE  ECN  acts  as  an 
introducing  broker  for  subscribers  of  DE 
ECN  who  are  not  members  of  ISE,  then 
DE  ECN’s  role  as  introducing  broker  is 

53i7CFR240.17d-l. 

S'*  17  CFR  240.17d-2. 

ss  Common  rules  are  ISE  rules  that  are 
substantially  similar  to  the  rules  of  the  non- 
affiliated  SRO. 

so  Unique  ISE  rules  are  ISE  rules  that  are  not 
common  rules. 


limited  to  its  role  as  introducing  broker, 
to  DE  ECN;  57 

•  DE  ECN  will  not  engage  in  any 
business  other  than  operating  as  an  ECN 
and  other  than  acting  as  an  introducing 
broker  as  described  above;  and 

•  The  affiliation  of  DE  ECN  is  subject 
to  the  foregoing  conditions  and  is 
approved  on  a  temporary  basis,  for  a 
period  not  to  exceed  one  year. 

In  addition,  ISE  proposes  to  modify 
ISE  Rule  2108  to  make  clear  that  the 
books  and  records  of  DE  ECN,  as  a 
facility  of  ISE,  shall  be  subject  to 
copying  and  inspection  by  ISE  and  the 
Commission,  and,  further,  that  the 
books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  DE 
ECN  shall  be  considered  the  books, 
records,  premises,  officers,  directors, 
agents,  and  employees  of  ISE. 

Although  the  Commission  continues 
to  be  concerned  about  potential  unfair 
competition  and  conflicts  of  interest 
between  an  exchange’s  self-regulatory 
obligations  and  its  commercial  interest 
when  the  exchange  is  affiliated  with  one 
of  its  members,  for  the  reasons 
discussed  below,  the  Commission 
believes  that  it  is  consistent  with  the 
Act  to  permit  DE  ECN  to  display  its 
limit  orders  on  the  Facility  as  an  order 
delivery  ECN,™  subject  to  the 
conditions  in  ISE  Rule  312(b),  described 
above.5®  The  Commission  believes  that 
these  conditions  mitigate  its  concerns 
about  potential  conflicts  of  interest  and 
unfair  competitive  advantage.  In 
particular,  the  Commission  believes  that 
the  oversight  of  DE  ECN  by  a  non- 

Under  Section  6  of  the  Act,  as  a  facility  of  an 
SRO,  access  to  ISE  facilities  like  DE  ECN  is  limited 
to  ISE  members,  or  those  sponsored  by  such 
members.  DE  ECN  intends  to  temporarily  provide 
access  to  its  system  for  DE  ECN  subscribers  that  are 
not  members  of  ISE.  Accordingly,  ISE  proposes  to 
allow  DE  ECN  subscribers  who  are  not  ISE 
members,  or  sponsored  by  ISE  members,  to 
continue  to  participate  in  DE  ECN  by  allowing  DE 
ECN  to  act  as  an  introducing  broker  to  DE  ECN  with 
respect  to  such  subscribers. 

See  ISE  Rule  2107.  An  order  delivery'  ECN 
submits  quotations  that  are  displayed  on  ISE,  while 
simultaneously  executing  buy  and  sell  orders  for  its 
customers. 

Several  of  the  conditions  ISE  has  proposed  are 
similar  to  those  the  Commission  recently  approved 
in  connection  with  exchange  proposals  to  permit 
inbound  order  routing  by  an  affiliated  exchange 
member.  See  e.g..  Securities  Exchange  Act  Release 
Nos.  58673  (September  29,  2008),  73  FR  57707 
(October  3,  2008)  (order  approving  File  Nos.  SR- 
Amex-2008-62  and  NYSE-2008-60);  58681 
(September  29,  2008),  73  FR  58285  (October  6, 

2008)  (order  approving  File  No.  SR-NYSEArca- 
2008-90);  58680  (September  29,  2008),  73  FR  58283 
(October  6,  2008)  (order  approving  File  No.  SR- 
NYSE-2008-76).  The  additional  conditions 
proposed  by  ISE  with  regard  to  DE  ECN  clarify  that 
DE  ECN’s  role  on  ISE  is  limited  to  operating  as  an 
ECN  and  as  an  introducing  broker  to  DE  ECN  for 
DE  ECN  subscribers  that  are  not  ISE  members. 


affiliated  SRO,®°  combined  with  the 
requirement  that  ISE  provide  the  non- 
affiliated  SRO  with  information 
regarding  Exceptions  relating  to  DE  ECN 
and  the  requirement  that  the  non- 
affiliated  SRO  provide  a  report 
quantifying  the  Exceptions  on  not  less 
than  a  quarterly  basis,  will  help  to 
protect  the  independence  of  ISE’s 
regulatory  responsibilities  with  respect 
to  DE  ECN.  The  Commission  also 
believes  that  ISE  Rule  312(b)  is  designed 
to  ensure  that  DE  ECN  cannot  use  any 
information  advantage  it  may  have 
because  of  its  affiliation  with  ISE. 
Furthermore,  the  Commission  believes 
that  ISE’s  proposal  to  allow  DE  ECN  to 
display  its  limit  orders  on  the  Facility 
as  an  order  delivery  ECN  on  a  temporary 
basis  will  provide  ISE  and  the 
Commission  an  opportunity  to  assess 
the  impact  of  any  conflicts  of  interest  of 
allowing  an  affiliated  member  of  ISE  to 
display  its  limit  orders  on  the  Facility 
as  an  order  delivery  ECN  and  whether 
such  affiliation  provides  an  unfair 
competitive  advantage. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®’  that  the 
proposed  rule  change  (File  No.  SR-ISE- 
2008-85),  as  modified  by  Amendment 
No.  1,  is  approved,  and  ISE  Rule  312(b) 
is  approved  for  a  one-year  period  to 
expire  on  December  21,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.®^ 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-30862  Filed  12-29-08;  8:45  am] 

BILLING  CODE  8011-01-P 


•‘“This  oversight  will  be  accomplished  through  a 
regulatory  services  contract  between  ISE  and  a  non- 
affiliated  SRO,  and  through  a  17d-2  agreement 
between  ISE  and  FINRA,  as  the  non-affiliated  SRO, 
as  required  by  ISE  Rule  312(b).  See  Securities 
Exchange  Act  Release  No.  59134  (December  22, 
2008)  (File  No.  4-574)  (order  declaring  effective  the 
17d-2  agreement  between  ISE  and  FINRA  with 
respect  to  DE  ECN). 

15  U.S.C.  78s(b)(2). 

•‘2  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59123;  File  No.  SR-NYSE- 
2008-128] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange  LLC  To  Amend  the 
Requirements  of  Section  203.01  of  the 
Listed  Company  Manual  with  respect 
to  Annual  Reports 

December  19,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  tlie* 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”),^  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that, 
on  December  16,  2008,  New  York  Stock 
Exchange,  LLC  (the  “NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  changes  [sic]  as  described  in  Items 
I  and  II  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  [sic]  from  interested  persoiis. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  provide 
that  a  listed  company  that  is  subject  to 
the  U.S.  proxy  rules,  or  is  an  issuer  not 
subject  to  the  proxy  rules  that  provides 
its  audited  financial  statements  to 
beneficial  shareholders  in  a  manner  that 
is  consistent  with  the  physical  or 
electronic  delivery  requirements 
applicable  to  annual  reports  set  forth  in 
the  U.S.  proxy  rules,  is  not  required  to 
issue  the  press  release  or  post  the 
undertaking  required  by  Section  203.01. 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site 
{http://www.nyse.com),  at  the 
Exchange’s  Office  of  the  Secretary  and 
at  the  Commission’s  Public  Reference 
room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NYSE  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 

'  15  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a. 

2  17  CFR  240.19b-4. 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  203.01  of  the  NYSE  Listed 
Company  Manual  to  provide  that  a 
listed  company  that  is  subject  to  the 
U.S.  proxy  rules,  or  is  an  issuer  not 
subject  to  the  proxy  rules  that  provides 
its  audited  financial  statements  to 
beneficial  sbarebolders  in  a  manner  that 
is  consistent  with  the  physical  or 
electronic  delivery  requirements 
applicable  to  annual  reports  set  forth  in 
the  U.S.  proxy  rules,  is  not  required  to 
issue  the  press  release  or  post  the 
undertaking  required  by  Section  203.01. 

Section  203.01  was  amended  in 
August  2006  to  eliminate  the 
requirement  that  companies  physically 
distribute  an  annual  report  containing 
audited  financial  statements.^  The  rule 
currently  requires  that  a  listed  company 
must  make  its  annual  report  filed  with 
the  SEC  simultaneously  available  on  or 
through  its  Web  site.  Listed  companies 
are  also  required  to  post  a  prominent 
undertaking  on  their  Web  site  providing 
all  holders  the  ability  to  receive  a  hard 
copy  of  the  audited  financial  statements 
upon  request  and  to  issue  a  press  release 
stating  that  the  filing  is  available  and 
reiterating  that  all  shareholders  have  the 
ability  to  receive  a  hard  copy  upon 
request. 

Since  the  section  was  amended, 
however,  the  Exchange  believes  that 
many  U.S.  companies  are  very  confused 
by  the  press  release  and  Web  site 
undertaking  requirements  of  Section 
203.01  since  many  of  them  still  avail 
themselves  of  the  option  under  the 
proxy  rules  to  meet  the  annual  report 
distribution  requirement  by  means  of  a 
physical  distribution.  In  light  of  the  fact 
that  many  U.S.  companies  still  meet  the 
annual  report  distribution  requirement 
by  means  of  a  physical  distribution  and 
a  number  of  foreign  companies 
voluntarily  comply  with  the 
requirements  of  the  U.S.  proxy  rules  by 
making  physical  distributions,  the 
Exchange  proposes  to  amend  Section 
203.01  to  provide  that  a  listed  company 
that  is  subject  to  the  U.S.  proxy  rules, 
or  is  an  issuer  not  subject  to  the  proxy 
rules  that  provides  its  audited  financial 
statements  (as  included  on  Forms  10-K, 
20-F  and  40-F)  to  beneficial 
shareholders  in  a  manner  that  is 

<  See  Exchange  Act  Release  No.  54344  (August  21. 
2006),  71  FR  51260  (August  29,  2006)  (SR-NYSE- 
2005-68). 


consistent  with  the  physical  or 
electronic  delivery  requirements 
applicable  to  annual  reports  set  forth  in 
the  U.S.  proxy  rules,  is  not  required  to 
issue  the  press  release  or  post  the 
undertaking  required  by  Section  203.01. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Exchange  Act  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  in  particular 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  protection 
of  investors,  as  only  companies  that  are 
distributing  their  annual  financial 
statements  to  beneficial  holders  in  a 
manner  consistent  with  the 
requirements  of  the  Commission’s  proxy 
rules  will  be  exempted  from  the  press 
release  and  undertaking  requirements  of 
Section  203.01. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necesscuy  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  taken 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Exchange  Act.^ 

The  Exchange  asserts  that  the 
proposed  rule  change  (i)  will  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  (ii)  will 
not  impose  any  significant  burden  on 
competition,  and  (iii)  will  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 

*15  U.S.C.  78f(b). 

*15  U.S.C.  78f(b)(5). 

2 15  U.S.C.  78s(b)(3)(A). 
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with  the  protection  of  investors  and  the 
public  interest.  The  Exchange  provided 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at 
least  five  business  days  prior  to  the  date 
of  the  filing  of  the  proposed  rule  change 
as  required  by  Rule  19b-4(f)(6).® 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19b- 
4{f){6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  NYSE 
has  requested  that  the  Conunission 
waive  the  30-day  delayed  operative 
date,  as  permitted  by  Rule  19b- 
4(f){6)(iii),  so  that  the  proposed  rule 
change  may  become  operative 
immediately.  The  Exchange  believes 
that  such  waiver  is  appropriate  so  that 
a  company  that  qualifies  for  the 
exemption  and  is  filing  its  annual  report 
with  the  Commission  during  the  30  days 
after  the  effective  date  of  the  proposal 
may  be  relieved  of  the  obligation  to 
issue  a  press  release  in  relation  to  its 
filing.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest 
because  it  relieves  companies  of  an 
obligation  that  may  be  redundant  for 
companies  that  already  meet  the 
delivery  requirements  applicable  to 
annual  reports  set  forth  in  the  U.S. 
proxy  rules,  and  that  in  any  case  will  no 
longer  be  applicable  to  companies 
similarly  situated  after  the  30-day 
period.®  Accordingly,  the  Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing  with  the 
Commission. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Exchange 
Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 


» 17  CFR  24O.19b-4(0(6). 

»For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-128  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-128.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2008-128  and  should  be  submitted  on 
or  before  January  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-30897  Filed  12-29-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-59120;  File  No.  SR- 
NYSEALTR-2008-13] 

Self-Regulatory  Organizations;  NYSE 
Alternext  US  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Ruie  Change  To  Estabiish  the 
Minimum  Price  Variation  of  $0.01  for 
Orders  and  Quotations  in  Bonds 
Admitted  to  Dealings  on  NYSE 
Aiternext 

December  18,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
16,  2008,  NYSE  Alternext  US  LLC 
(“NYSE  Alternext”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi:om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  86 — NYSE  Alternext  Equities  to 
conform  with  amendments  to  NYSE 
Rule  86  recently  filed  by  the  New  York 
Stock  Exchange  LLC  (“NYSE”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  fqr,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchcmge  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  86 — NYSE 
Alternext  Equities  to  conform  with 
amendments  to  NYSE  Rule  86  recently 
filed  by  the  NYSE  that  establish  a 


>  15  U.S.C.  78s{b)(l). 
2 17  era  240.19b-4. 


17  era  200.30-3{a)(12). 
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minimum  price  variation  of  $0.01  for 
orders  and  quotations  in  bonds  admitted 
to  dealings  through  the  NYSE  Bonds 
system. 

Background 

As  described  more  fully  in  a  related 
rule  filing,^  NYSE  Euronext  acquired 
The  Amex  Membership  Corporation 
(“AMC”)  pursuant  to  an  Agreement  and 
Plan  of  Merger,  dated  January  17,  2008 
(the  “Merger”).  In  connection  with  the 
Merger,  the  Exchange’s  predecessor,  the 
American  Stock  Exchange  LLC 
(“Amex”),  a  subsidiary  of  AMC,  became 
a  subsidiary  of  NYSE  Euronext  called 
NYSE  Alternext  US  LLC,  and  continues 
to  operate  as  a  national  securities 
exchange  registered  under  Section  6  of 
the  Act."*  The  effective  date  of  the 
Merger  was  October  1,  2008. 

In  connection  with  the  Merger,  on 
December  1,  2008,  the  Exchange 
relocated  all  equities  trading  conducted 
on  the  Exchange  legacy  trading  systems 
and  facilities  located  at  86  Trinity  Place, 
New  York,  New  York,  to  trading  systems 
and  facilities  located  at  11  Wall  Street, 
New  York,  New  York  (the  “Equities 
Relocation”).  The  Exchange’s  equity 
trading  systems  and  facilities  at  11  Wall 
Street  (the  “NYSE  Alternext  Trading 
Systems”)  are  operated  by  the  NYSE  on 
behalf  of  the  Exchange.'* 

Similarly,  on  December  1,  2008,  the 
Exchange  relocated  the  trading  of 
certain  debt  securities  conducted  on  the 
86  Trinity  Trading  Systems  to  an 
automated  bond  trading  system  (“NYSE 
Alternext  Bonds”)  that  is  operated  by 
the  NYSE  on  behalf  of  the  Exchange  (the 
“Bonds  Relocation”).** 

As  part  of  the  Equities  and  Bonds 
Relocations,  NYSE  Alternext  adopted 
NYSE  Rules  1-1004,  subject  to  such 
changes  as  necessary  to  apply  the  rules 
to  the  Exchange,  as  the  NYSE  Alternext 
Equities  Rules  to  govern  trading  on  the 
NYSE  Alternext  Trading  Systems  and 
NYSE  Alternext  Bonds.7  The  NYSE 

^  See  Securities  Exchange  Act  Release  No.  58673 
(September  29,  2008),  73  FR  57707  (October  3, 

2008)  (SR-NYSE-2008-60  and  SR-Amex  2008-62) 
(approving  the  Merger). 

<  15  U.S.C.  78f. 

®  See  Securities  Exchange  Act  Release  No.  58705 
(October  1,  2008),  73  FR  58995  (October  8,  2008) 
(SR-Amex  2008-63)  (approving  the  Equities 
Relocation). 

“See  Securities  Exchange  Act  Release  No.  58833 
(October  22,  2008),  73  FR  64642  (October  30,  2008) 
(SR-NYSE-2008-106)  and  Securities  Exchange  Act 
Release  No.  58839  (October  23,  2008),  73  FR  64645 
(October  30,  2008)  (SR-NYSEALTR-2008-03) 
(together,  approving  the  Bonds  Relocation). 

^See  Securities  Exchange  Act  Release  No.  58705 
(October  1,  2008),  73  FR  58995  (October  8,  2008) 
(SR-Amex  2008-63)  (approving  the  Equities 
Relocation);  Securities  Exchange  Act  Release  No. 
58833  (October  22,  2008),  73  FR  64642  (October  30, 
2008)  (SR-NYSE-200B-106)  and  Securities 


Alternext  Equities  Rules,  which  became 
operative  on  December  1,  2008,  are 
substantially  identical  to  the  current 
NYSE  Rules  1-1004  and  the  Exchange 
continues  to  update  the  NYSE  Alternext 
Equities  Rules  as  necessary  to  conform 
with  rule  changes  to  corresponding 
NYSE  Rules  filed  by  the  NYSE. 

NYSE  Alternext  Bonds 

NYSE  Alternext  Bonds  is  the 
Exchange’s  electronic  system  for 
receiving,  processing,  executing  and 
reporting  bids,  offers  and  executions  in 
bonds.  Rule  86 — NYSE  Alternext 
Equities  prescribes  how  bonds  are 
traded  through  the  NYSE  Alternext 
Bonds  platform,  including  the  receipt, 
execution  and  reporting  of  bond 
transactions.  As  noted  above,  and  as 
described  more  fully  in  the  filing 
adopting  the  platform  for  the  Exchange, 
NYSE  Alternext  Bonds  is  based  on 
NYSE  Bonds  and  is  operated  by  the 
NYSE  on  behalf  of  the  Exchange.** 

Proposed  Amendments  to  Rule  86 — 
NYSE  Alternext  Equities 

The  Exchange  proposes  to  amend 
Rule  86 — NYSE  Alternext  Equities  to 
conform  to  amendments  to  NYSE  Rule 
86  recently  filed  by  the  NYSE  that 
establish  a  minimum  price  variation  to 
$0.01  for  orders  and  quotations  in  bonds 
admitted  to  dealings  through  the  NYSE 
Bonds  system.** 

Rule  86(f) — NYSE  Alternext  Equities 
currently  provides  that  NYSE  Alternext 
Bonds  will  accept  bids  and  offers  in 
bonds  priced  to  three  decimal  places 
($0,001).  The  Exchange  proposes  to 
amend  that  paragraph  to  provide  that, 
like  NYSE  Bonds,  NYSE  Alternext 
Bonds  will  accept  bids  and  offers  in 
bonds  priced  to  two  decimal  places 
($0.01). 

The  Exchange  believes  that  the 
proposed  rule  change  is  necessary  and 
appropriate  to  update  the  NYSE 
Alternext  Bonds  platform  in  conformity 
with  changes  made  to  the  NYSE  Bonds 

✓ 

Exchange  Act  Release  No.  58839  (October  23,  2008), 
73  FR  64645  (October  30,  2008)  (SR-NYSEALTR- 
2008-03)  (together,  approving  the  Bonds 
Relocation);  Securities  Exchange  Act  Release  No. 
59022  (November  26,  2008),  73  FR  73683 
(December  3,  2008)  (SR-NYSEALTR-2008-10) 
(adopting  amendments  to  NYSE  Alternext  Equities 
Rules  to  track  changes  to  corresponding  NYSE 
Rules);  Securities  Exchange  Act  Release  No.  59027 
(November  28,  2008),  73  FR  73681  (December  3. 
2008)  (SR-NYSEALTR-2008-11)  (adopting 
amendments  to  Rule  62 — NYSE  Alternext  Equities 
to  track  changes  to  corresponding  NYSE  Rule  62). 

"  See  Securities  Exchange  Act  Release  No.  58833 
(October  22,  2008),  73  FR  64642  (October  30,  2008) 
(SR-NYSE-2008-106)  and  Securities  Exchange  Act 
Release  No.  58839  (October  23,  2008),  73  FR  64645 
(October  30,  2008)  (SR-NYSEALTR-2008-03) 
(together,  approving  the  Bonds  Relocation). 

“See  SR-NYSE-2008-129  (formally  submitted  on 
December  16,  2008). 


platform  on  which  it  is  based.  In 
addition,  the  Exchange  believes  this 
change  will  place  its  bond  trading  on  a 
more  competitive  basis  with  how  bonds 
are  traded  on  other  systems.  Since  the 
implementation  of  NYSE  Alternext 
Bonds,  the  Exchange  has  sought  to 
increase  liquidity  on  the  platform.  The 
Exchange  believes  that  some  of  its 
potential  liquidity  providers,  e.g.,  retail 
customers,  have  been  reluctant  to  place 
orders  representing  such  liquidity  when 
there  is  a  high  possibility  that  their 
orders  can  be  “stepped  ahead”  by  other 
orders  that  “improve”  the  price  by  a 
sub-penny.  To  address  this,  the 
Exchange  believes  that  a  two  decimal 
minimum  price  variation  will  act  to 
level  the  playing  field  among  its  bond 
customers,  and  serve  to  make  the 
Exchange  bond  market  more  attractive 
to  a  retail  customer  base. 

2.  Statutory’  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,***  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,** 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposal  also 
supports  the  principles  of  Section 
llA(a)(l)  *2  of  the  Act  in  that  it  seeks  to 
ensure  the  economically  efficient 
execution  of  securities  transactions,  to 
make  it  practicable  for  brokers  to 
execute  investors’  orders  in  the  best 
market,  and  to  provide  an  opportunity 
for  investors’  orders  to  be  executed 
without  the  participation  of  a  dealer. 

The  Exchange  believes  that  the 
proposed  rule  change  is  necessary  and 
appropriate  to  update  Rule  86 — NYSE 
Alternext  Equities,  governing  the  NYSE 
Alternext  Bonds  platform,  to  conform 
with  changes  made  to  the  NYSE  Bonds 
platform  on  which  it  is  based.  In 
addition,  the  Exchange  believes  the 
proposed  rule  change  will  place  the 
NYSE  Alternext  Bonds  platform  on  a 
more  competitive  basis  with  other 
markets  trading  bonds. 

15  U.S.C.  78f(b). 

»•  15  U.S.C.  78f(b)(5). 

'2  15  U.S.C.  78k-l(a)(l). 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  represented  that  the 
proposed  rule  change  qualifies  for 
immediate  effectiveness  pursuant  to 
Section  19(b){3){A)  of  the  Act  and 
Rule  19b-4(fl(6)  thereimder  because 
it:  (i)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  by  its  terms,  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest. 

The  Exchange  has  requested  that  the 
Commission  Wciive  the  30-day  operative 
delay,  so  that  the  proposed  rule  change 
may  become  operative  upon  filing.  The 
Commission  hereby  grants  the 
Exchange’s  request  and  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.^®  As  a 
result  of  this  action,  the  Exchange  will 
be  able  to  implement  without  undue 
delay  a  proposed  rule  change  that 
reduces  the  likelihood  of  quotations  or 
orders  on  NYSE  Alternext  Bonds  from 
being  stepped  ahead  of  by  an 
insignificant  amount.  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  operative  upon  filing  with 
the  Commission. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 


*3  15  U.S.C.  78s(b)(3)(A). 

17  CFR  240.19b-4(f)(6). 

*sin  addition.  Rule  19b— 4(f)(6)(iii)  requires  a  self- 
regulatory  organization  to  give  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Commission  has  determined  to  waive  the  five-day 
pre-filing  notice  requirement  in  this  case. 

'®For  the  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c{f). 


such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEALTR-2008-13  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEALTR-2008-13.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml)-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEALTR-2008-13  and 
should  be  submitted  on  or  before 
January  20,  2009. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^ 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-30898  Filed  12-29-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-59117;  File  No.  SR- 
NYSEArca-2008-134] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
NYSE  Area,  Inc.  To  Amend  the 
Sanctioning  Guidelines 

December  18,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  December 
11,  2008,  NYSE  Area,  Inc.  (“NYSE 
Area”  or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatOry 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  10.16  (“Sanctioning  Guidelines”). 
A  copy  of  this  filing  is  available  on  the 
Exchange’s  Web  site  at  http:// 
www.nyse.com,  at  the  Exchange’s 
principal  office  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


17  CFR  200.30-3(a)(12). 
’  15  U.S.C.78s(b)(l). 

2  15  U.S.C.  78a. 

2  17CFR240.19b-4. 
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A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Area  Rule  10.16 — NYSE  Area 
Sanctioning  Guidelines,  is  used  by 
various  Exchange  bodies  that  adjudicate 
disciplinary  actions,  including  the 
Ethics  and  Business  Conduct  Committee 
(“EBCC”),  the  NYSE  Area  Board  of 
Governors,  the  Exchange’s  Surveillance 
and  Enforcement  Departments 
(collectively,  “Adjudicatory  Bodies”),  in 
determining  appropriate  remedial 
sanctions.  The  purpose  of  this  proposal 
is  to  amend  Rule  10.16  in  order  to  (i) 
replace'the  existing  three  tiered 
monetary  sanctioning  guidelines  with  a 
new  single  range  of  suggested  monetary 
penalties,  (ii)  establish  new  guidelines 
applicable  to  certain  violations  that  are 
not  presently  included  in  the  rule,  (iii) 
increase  the  suggested  ranges  of 
monetary  and  other  sanctioning 
guidelines,  (iv)  expand  the  jurisdiction 
of  the  guidelines  to  include  Associated 
Persons  of  an  OTP  Firm,  and  (v)  make 
minor  non-substantive  changes  to  Rule 
10.16.  An  explanation  of  each  of  the 
proposed  changes  is  shown  below. 

Associated  Persons 

The  Rules  of  NYSE  Area  are 
applicable  not  only  to  OTP  Holders  and 
OTP  Firms  but  may  also  apply  to  Allied 
Persons,  Affiliated  Persons,  Approved 
Persons  and  other  employees, 
(collectively  known  as  “Associated 
Persons”)^  of  OTP  Firms.  Accordingly, 
to  clarify  that  the  sanctioning  guidelines 
in  Rule  10.16  are  intended  to  apply  to 
all  persons  using  the  facilities  of  the 
Exchange,  the  Exchange  proposes 
adding  the  term  “Associated  Person”  in 
addition  to  OTP  Holder  and  OTP  Firm, 
where  applicable  throughout  Rule 
10.16. 

Suggested  Monetary  Sanctions 

NYSE  Area  Sanctioning  Guidelines 
currently  features  a  three  tiered 
monetary  penalty  structure,  where  the 
applicable  tier  depends  on  the  number 
of  disciplinary  actions,  involving 
similar  violative  conduct  by  the  same 
party,  which  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue. 
The  suggested  monetary  sanctions 
increase  with  each  occurrence,  creating 
a  range  of  penalties  from  a  low  of  $1,000 


■•NYSE  Area  Rule  1.1(d)  defines  an  "Associated 
Person”  as  a  person  who  is  a  partner,  officer, 
director,  member  of  a  limited  liability  company, 
trustee  of  a  business  trust,  employee  of  an  OTP 
Firm  or  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under  common  control 
with  an  OTP  Firm.  ' 


for  the  first  disciplinary  action  to  a  high 
of  $50,000  in  some  cases,  for  the  third 
and  subsequent  actions.  While 
continued  misconduct  on  the  part  of  an 
OTP  Holder,  OTP  Firm  or  Associated 
Person  may  warrant  an  increased 
sanction,  the  Exchange  feels  that  these 
guidelines  do  not  offer  the  flexibility 
needed  to  always  make  the  best  effort  of 
applying  an  appropriate  sanction  when 
needed. 

There  may  be  situations  where  a  first 
disciplinary  action  against  an  OTP  Firm, 
OTP  Holder  or  Associated  Person  is 
considered  extremely  egregious, 
especially  in  situations  where  willful 
intent  and/ or  gross  negligence  are 
involved,  or  where  investor  protection 
and  the  integrity  of  the  markets  has  been 
compromised.  On  the  other  hand,  a 
second  or  subsequent  disciplinary 
action  against  an  OTP  Firm  for 
violations  of  administrative  guidelines 
or  minor  actions  involving  different 
Associated  Person  of  the  same  OTP 
Firm  may  not  warrant  an  increased 
penalty.  Therefore,  the  Exchange  feels 
that  a  suggested  monetary  sanction, 
specifically  targeted  to  the  first  or  a 
subsequent  violation,  does  not 
necessarily  serve  as  an  adequate 
deterrent,  nor  an  appropriate  penalty  to 
the  violative  conduct.  The  Exchange 
agrees  that  violations  that  constitute  a 
second  or  a  subsequent  disciplinary 
action  with  respect  to  similar  volatile 
[sic]  conduct  by  the  same  party  may  still 
be  relevant  and  could  still  be  taken  into 
consideration  when  determining 
sanctions.  Accordingly,  the  Exchange 
proposes  to  include  a  provision  in  each 
of  the  Specific  Sanctioning  Guidelines 
contained  in  Rule  10.16(e),  stating  that 
recent  acts  of  similar  misconduct  may 
be  considered  to  be  aggravating  factors. 

In  lieu  of  the  three  tiered  monetary 
penalty  schedule,  the  Exchange  now 
proposes  a  single  suggested  range  of 
monetary  penalties  of  which  an 
Adjudicatory  Body  may  use  to 
determine  an  appropriate  sanction.  The 
Principal  Considerations  in  Determining 
Sanctions,  as  contained  in  Rule  10.16(d) 
already  suggests  that  the  sanctioning 
guidelines  are  not  intended  to 
necessarily  prescribe  fixed  sanctions  for 
particular  violations,  but  rather  provide 
direction  for  Adjudicatory  Bodies  to 
assist  them  in  imposing  sanctions 
consistently  and  fairly.  The  Exchange 
feels  that  the  broader  range  of  suggested 
penalties  will  afford  Adjudicatory 
Bodies  a  greater  latitude  than  they 
presently  have,  when  it  comes  to 
applying  sanctions  in  a  fair  and 
consistent  manner. 

In  conjunction  with  the  move  to  a 
single  range  of  suggested  monetary 
sanctions,  the  Exchange  proposes  to 


increase  both  the  minimum  and 
maximum  suggested  monetary  penalty 
levels.  The  Exchange  notes  that  the 
NYSE  Area  Minor  Rule  Plan,'’  which  is 
j  applied  in  lieu  of  formal  disciplinary 
proceedings  for  violations  that  have 
been  determined  to  be  minor  in  nature, 
already  authorizes  monetary  sanctions 
of  up  to  $5,000. 

The  Exchange  feels  the  current 
minimum  monetary  penalty  levels 
contained  in  Rule  10.16,  which  range 
from  between  $1,000  and  $5,000  are 
therefore  too  low,  given  the  serious 
nature  of  the  violations  covered  by  these 
sanction  guidelines,  verses  [sic]  less 
serious  minor  rule  violations.  In  order  to 
act  as  an  effective  deterrent  against 
future  violations,  while  also  serving  as 
a  just  penalty  for  those  who  commit 
these  violations,  the  Exchange  feels  a 
minimum  suggested  sanction  of  $10,000 
is  appropriate.  Present  guidelines 
contained  in  Rules  10.16(e)-(f)  call  for 
a  maximum  suggested  sanctions  of 
$25,000  to  $50,000,  depending  on  the 
violation.  Once  again,  given  the  serious 
nature  of  the  violations  covered  by  these 
sanction  guidelines,  the  Exchange  feels 
these  maximum  suggested  penalty 
levels  are  too  restrictive.  The  Exchange 
now  proposes  to  raise  the  maximum 
suggested  penalty  level  to  $100,000,  for 
violations  covered  by  Rule  10.16(e)-(f). 
As  a  result,  the  new  minimum  penalty 
is  $10,000  and  the  new  maximum 
•  penalty  $100,000. 

Proposed  Sanctioning  Guidelines  for 
Certain  Violations  Not  Previously 
Covered 

NYSE  Area  proposes  adopting  new 
sanctioning  guidelines  for  two 
additional  categories  of  rule  violations. 
New  Rule  10.16(g)  will  offer  guidelines 
for  sanctions  related  to  violations  of 
NYSE  Area  for  Rule  9 — Conducting 
Business  with  the  Public,  while  new 
Rule  10.16(h)  will  offer  guidelines  for 
sanctions  related  to  violations  of  NYSE 
Area  Rule  11 — Business  Conduct.  Rule 
9  generally  consists  of  rules  specifically 
intended  to  provide  protection  to  public 
customers  and  their  accounts.  Rule  11 
generally  consists  of  rules  that  are 
intended  to  prevent  actions  that  could 
be  deemed  detrimental  to  the  welfare 
and  protection  of  investors,  or  conduct 
or  proceedings  inconsistent  with  just 
and  equitable  principals  [sic]  of  trade. 
While  these  proposed  guidelines  are 
substantially  similar  to  those  contained 
in  Rules  10.16(e)-(f),  the  Exchange  is 
proposing  a  modified  range  of  suggested 
monetary  sanctions. 

NYSE  Area  feels  that  the  two 
proposed  rules  described  above,  which 


®  .See  NYSE  Area  Rule  10.12. 
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!  encompass  some  extremely  serious 

violations,  appropriately  set  forth 
I  increased  ranges  of  monetary  penalties. 

I  Therefore,  the  Exchange  proposes 

I  sanctioning  guidelines  that  include  a 

suggested  minimum  fine  level  of 
$15,000  and  a  maximum  suggested  fine 
level  of  $150,000.  The  Exchange  feels 
that  these  monetary  levels  are 
appropriate  given  the  serious  nature  of 
these  offenses.  This  proposed  range  will 
act  not  only  as  an  effective  deterrent 
against  future  violations,  but  will  also 
provide  an  appropriate  penalty. 

Suspension 

Each  of  the  sanctioning  guidelines 
provided  for  in  Rule  10.16,  along  with 
the  new  guidelines  outlined  in  this 
proposal,  contain  [sic]  a  provision  that 
allows  for  the  suspension  or  expulsion 
of  a  named  party  in  a  disciplinary 
action.  Under  existing  guidelines,  the 
Exchange  has  no  option  other  than  the 
expulsion  of  a  named  party  if  it  is 
determined  that  a  two  year  suspension 
is  not  adequate.  The  Exchange  feels  that 
there  are  certain  violations  where  a 
suspension  of  more  then  two  years  is 
appropriate,  but  does  [sic]  go  as  far  as 
to  warrant  an  expulsion  or  permanent 
bar.  In  particularly  egregious  cases 
involving  a  pattern  of  misconduct,  the 
guidelines  allow  for  an  expulsion  or 
permanent  bar  of  the  named  party.  The 
Exchange  now  proposes  to  expand  the 
allowable  suspension  to  up  to  five  years. 
The  Exchange  feels  that  by  expanding 
the  time  frame  of  which  a  named  party 
may  be  subject  to  a  suspension, 
Adjudicatory  Bodies  will  be  afforded 
greater  flexibility  in  determining 
appropriate  sanctions. 

Miscellaneous  and  Minor  Revisions 

Rule  10.16(b)(2) — This  provision 
presently  states  that  there  are  certain 
regulatory  incidents  that  are  not 
relevant  to  the  determination  of 
disciplinary  sanctions,  and  goes  on  to 
list  examples.  The  Exchange  proposes  to 
revise  the  language  of  this  provision  by 
saying  that  any  regulatory  incident, 
which  is  not  relevant  to  the 
determination  of  a  disciplinary 
sanction,  should  not  be  considered. 
Since  all  non-relevant  incidents  should 
not  be  considered,  the  Exchange 
proposes  removing  the  existing 
examples  in  the  provision. 

Rule  10.16(b)(5) — This  provision 
deals  with  restitution  when  an 
identifiable  party  has  suffered  .a 
quantifiable  loss  as  a  result  of  a  named 
party’s  misconduct.  Since  it  is  not 
always  possible  to  determine  an  exact 
loss  in  every  instance,  the  Exchange 
proposes  changing  the  criteria  for 
calculating  orders  of  restitution  from  the 


actual  loss  sustained  by  the  injured 
party,  to  a  reasonable  calculation  of  any 
loss  sustained.  It  will  be  the 
responsibility  of  the  Adjudicatory  Body 
to  calculate  what  is  considered  a 
reasonable  loss,  based  on  the  evidence. 
Adjudicatory  Bodies  will  continue  to  be 
required  to  include  a  description  of  the 
method  used  to  calculate  any  restitution 
as  part  of  any  decisions  rendered. 

The  Exchange  also  proposes  at  this 
time  to  correct  a  minor  typographical 
error,  which  appears  in  the  first 
sentence  of  this  subsection  of  the 
existing  rule  text.  The  correction  is 
marked  on  the  attached  on  the  Exhibit 
5.6 

Rule  10.16(b)(7) — The  Adjudicatory 
Bodies  may  require  OTP  Holders  to 
obtain  additional  training  before 
continuing  as  a  floor  official.  NYSE  Area 
does  not  utilize  OTP  Holders  as  floor 
officials.  Therefore  the  Exchange 
proposes  removing  any  reference  to 
floor  official  training  contained  in  this 
provision.  The  Exchange  also  proposes 
making  minor,  non-substantive,  changes 
to  this  provision. 

Rule  10.16(d)(2) — The  Exchange 
proposes  adding  “affiliated  OTP  Holder 
or  OTP  Firm”  as  an  acceptable  entity 
that  an  individual  may  acknowledged 
their  misconduct  to.  This  will  serve  to 
include  individuals  that  may  be 
affiliated  with  an  OTP  Holder  OTP 
Firm,  such  as  officers,  partners  or  other 
Associated  persons,  but  who  are  not 
technically  employed  by  that  firm. 

Rule  10.16(d)(3) — The  Exchange 
proposes  replacing  the  word 
“employer”  with  the  phrase  OTP  Holder 
or  OTP  Firm. 

Rule  10.16(d)(8) — The  Exchange 
proposes  replacing  the  word 
“employer”  with  the  phrase  OTP  Holder 
or  OTP  Firm  or  other  relevant  party. 

Rule  10.16(d)(12) — The  Exchange 
proposes  replacing  the  word 
“supervisor”  with  the  phrase  employer 
or  associated  OTP  Holder  or  OTP  Firm. 

Rule  10.16(e) — The  Exchange 
proposes  adding  Rule  6.37A  in  addition 
to  tbe  list  of  covered  rules  contained  in 
this  provision,  as  it  too,  is  applicable  to 
Market  Maker  Obligations. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5) "  in 
pcuticular  in  that  it  is  designed  to 


The  t^ommission  notes  that  Exhibit  5  is  attached 
to  the  rule  filing  filed  with  the  Commission  but  not 
to  this  release. 

M5U.S.C.  78fi(b). 

«15  U.S.C.  78f(b)(5). 


prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  proposal  is  also  consistent  with 
Section  6(b)(6)  **  and  6(b)(7), which 
requires  that  members  and  persons 
associated  with  members  are 
appropriately  disciplined  for  violations 
of  Exchange  rules  and  are  provided  a 
fair  procedure  for  disciplinary 
procedures. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtmiy,  or 


« 15  U.S.C.  78f(b)(6). 
'0  15  U.S.C.  78f(b)(7). 
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•  Send  an  e-mail  to  rule- 
comments@sec.gdv.  Please  include  File 
Number  SR-NYSEArca-2008-1 34  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-1 34.,  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml)-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-1 34  and 
should  be  submitted  on  or  before 
January  20,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.” 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-30938  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  596  and #11 597] 
Texas  Disaster  #  TX-00326 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 


”  17  CFR  200.30-3(a)(12). 


SUMMARY:  This  is  a  notice  of  an 
Administrative  declaration  of  a  disaster 
for  the  State  of  Texas  dated  12/18/2008. 

Incident:  Severe  Storms  and 
Tornadoes. 

Incident  Period:  12IO8I20O8. 

Effective  Date:  12/ 18/ 2008. 

Physical  Loan  Application  Deadline 
Date:  02/16/2009. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  09/18/2009. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 
409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416, 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Administrator’s  disaster  declaration, 
applications  for  disaster  loans  may  be 
filed  at  the  address  listed  above  or  other 
locally  announced  locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Grayson. 

Contiguous  Counties: 

Texas:  Collin,  Cooke,  Denton,  Fannin. 
Oklahoma:  Bryan,  Love,  Marshall. 

The  Interest  Rates  are: 


Percent 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere  . 

5.375 

Homeowners  Without  Credit 
Available  Elsewhere . 

2.687 

Businesses  With  Credit  Available 
Elsewhere  . 

7.750 

Businesses  &  Small  Agricultural 
-  Cooperatives  Without  Credit 
Available  Elsewhere . 

4.000 

Other  (Including  Non-Profit  Orga¬ 
nizations)  With  Credit  Available 
Elsewhere  . 

4.500 

Businesses  And  Non-Profit  Orga¬ 
nizations  Without  Credit  Avail¬ 
able  Elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  11596  C  and  for 
economic  injury  is  11597  0.  The  States 
which  received  an  EIDL  Declaration  # 
are  Texas,  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

December  18,  2008. 

Sandy  K.  Baruah, 

Acting  Administrator. 

[FR  Doc.  E8-310U0  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  “peg”  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be'4.500  (4V2)  percent  for  the 
January-March  quarter  of  FY  2009. 

Pursuant  to  13  CFR  120.921(b),  the 
maximum  legal  interest  rate  for  any 
third  party  lender’s  commercial  loan 
which  funds  any  portion  of  the  cost  of 
a  504  project  (see  13  CFR  120.801)  shall 
be  6%  over  the  New  York  Prime  rate  or, 
if  that  exceeds  the  maximum  interest 
rate  permitted  by  the  constitution  or 
laws  of  a  given  State,  the  maximum 
interest  rate  will  be  the  rate  permitted 
by  the  constitution  or  laws  of  the  given 
State. 

Grady  B.  Hedgespeth, 

Director,  Office  of  Financial  Assistance. 

[FR  Doc.  E8-30998  Filed  12-29-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  6462] 

Shipping  Coordinating  Committee; 
Notice  of  Subcommittee  Meetings 

Various  subcommittees  of  the 
Shipping  Coordinating  Committee 
(SHC)  will  be  holding  public  meetings 
in  January  2009.  Members  of  the  public 
may  attend  these  meetings  up  to  the 
seating  capacity  of  the  rooms.  Details  for 
the  meetings,  including  points  of 
contact  for  further  information,  are 
provided  in  this  notice. 

I.  Facilitation 

The  SHC’s  Subcommittee  on 
Facilitation  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Wednesday, 
January  7,  2009,  in  Room  1303  of  the 
United  States  Coast  Guard  Headquarters 
building,  2100  Second  Street,  SW., 
Washington,  DC  20593,  The  primary 
purpose  of  the  meeting  is  to  prepare  for 
the  thirty-fifth  session  of  the  Facilitation 
Committee  (FAL  35)  of  the  International 
Maritime  Organization  (IMO)  to  be  held 
12-16  January  2009  at  the  IMO’s 
London  Headquarters.  The  primary 
matters  for  discussion  for  FAL  35  will 
include: 

— General  review  and  implementation 

of  the  Convention  on  Facilitation  of 

International  Maritime  Traffic; 
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— Adoption  of  proposed  amendments  to 
the  Annex  to  the  Convention; 

— Electronic  means  for  the  clearance  of 
ships; 

— Prevention  and  suppression  of 
unlawful  acts  in  port  and  at  sea; 

— Formalities  connected  with  the 

arrival,  stay  and  departure  of  persons; 
— Facilitation  aspects  of  IMO  forms  and 
certificates; 

— Securing  and  facilitating  international 
trade; 

— Ship/port  interface; 

— Technical  co-operation  and  assistance 
for  facilitation;  and 
— Application  of  the  Committee’s 
Guidelines. 

Please  note  that  printed  copies  of 
documents  associated  with  FAL  35  will 
not  he  available  at  this  meeting. 
Documents  will  be  available  in  Adobe 
Acrobat  format  on  CD-ROM.  To  request 
copies  of  documents,  please  contact  Mr. 
David  Du  Pont  via  e-mail  at 
David. A.DuPont@uscg.miI  or  write  to 
the  address  provided  below.  Please  note 
that  due  to  security  considerations,  two 
valid,  government  issued  photo 
identifications  must  be  presented  to 
gain  entrance  to  the  Coast  Guard 
Headquarters  building.  To  facilitate  the 
building  security  process,  those  who 
plan  to  attend  should  call  or  send  an 
e-mail  message  at  least  two  days  before 
the  SHC  meeting  to 
David.A.DuPont@uscg.mil.  Interested 
persons  may  seek  additional 
information  concerning  the  meeting  by 
writing  to  Mr.  David  Du  Pont, 
Commandant  (CG-523),  U.S.  Coast 
Guard  Headquarters,  2100  2nd  Street 
SVV.,  Room  1400,  Washington,  DC 
20593-0001  or  by  calling  (202)  372- 
1497. 

II.  Standards  of  Training,  Certification 
and  Watchkeeping 

The  SHC’s  Subcommittee  on 
Standards  of  Training,  Certification  and 
Watchkeeping  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Thursday, 
January  22,  2009.  The  meeting  will  be 
held  in  Room  6103  of  the  United  States 
Coast  Guard  Headquarters  Building, 

2100  Second  Street,  SW.,  Washington, 
DC  20593.  The  purpose  of  the  meeting 
is  to  prepare  for  the  fortieth  session  of 
the  IMO  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW  40)  to 
be  held  2-6  February  2009  at  the  IMO’s 
London  Headquarters.  The  primary 
matters  to  be  considered  include: 

— Comprehensive  review  of  the  STCW 
Convention  and  the  STCW  Code; 

— Unlawful  practices  associated  with 
certificates  of  competency; 

— Training  for  seafarer  safety 
representatives;  and 


— Review  of  the  principles  for 

establishing  the  safe  manning  levels 
of  ships. 

Please  note  that  printed  copies  of 
documents  associated  with  STW  40  will 
not  be  available  at  this  meeting.  The 
documents  will  be  available  at  the 
meeting  in  portable  document  format 
(.pdf)  on  CD-ROM.  To  request 
documents  before  the  meeting,  please 
write  to  the  address  provided  below, 
and  include  your  name,  address,  phone 
number,  and  electronic  mail  address. 
Copies  of  the  papers  will  be  sent  via 
electronic  mail  to  the  address  provided. 
Interested  persons  may  seek  additional 
information  concerning  the  meeting  by 
writing  to  Robert  Kenney,  U.S.  Coast 
Guard  (CG-5221),  Ropm  1210,  2100  2nd 
St.,  SW.,  Washington,  DC  20593-0001 
or  by  e-mailing 

Robert.F.Kenney@uscg.mil  or  by  calling 
(202)  372-1408. 

III.  Fire  Protection 

The  SHC’s  Subcommittee  on  Fire 
Protection  will  conduct  an  open 
meeting  at  10  a.m.  on  Tuesday,  January 
27,  2009,  at  the  Radio  Technical 
Commission  for  Maritime  Services 
(RTCM),  1800  N.  Kent  Street,  Suite 
1060,  Arlington,  VA  22209.  The  primary 
purpose  of  the  meeting  is  to  prepare  for 
the  fifty-third  session  of  the  IMO  Sub- 
Committee  on  Fire  Protection  (FP  53)  to 
be  held  16-20  February  2009  at  the 
IMO’s  London  Headquarters.  The 
primary  matters  to  be  considered 
include: 

— Performance  testing  and  approval 
standards  for  fire  safety  systems; 

— Comprehensive  review  of  the  Fire 
Test  Procedures  Code; 

— Measures  to  prevent  explosions  on  oil 
and  chemical  tankers  transporting  Iqw 
flash-point  cargoes; 

— Fire  resistance  of  ventilation  ducts; 

— Guidelines  for  drainage  systems  in 
closed  vehicle  and  ro-ro  spaces  and 
special  category  spaces; 

— Clarification  of  SOLAS  chapter  II-2 
requirements  regarding  interrelation 
between  central  control  station  and 
safety  centre; 

— Evacuation  analysis  for  new  and 
existing  passenger  ships; 

— Measures  to  prevent  fires  in  engine- 
rooms  and  cargo  pump-rooms; 

— Development  of  provisions  for  gas- 
fuelled  ships; 

— Consideration  of  lACS  unified 
interpretations; 

— Fixed  hydrocarbon  gas  detection 
systems  on  double-hull  oil  tankers; 

— Harmonization  of  the  requirements  for 
the  location  of  entrances,  air  inlets 
and  openings  in  the  superstructures  of 
tankers; 


— Amendments  to  SOLAS  chapter  II-2 
related  to  the  releasing  controls  and 
means  of  escape  for  spaces  protected 
by  fixed  carbon  dioxide  systems; 
—Means  of  escape  from  machinery 
spaces; 

— Explanatory  notes  for  the  application 
of  the  safe  return  to  port 
requirements; 

— Review  of  fire  protection 

requirements  for  on-deck  cargo  areas; 
and 

— Analysis  of  fire  casualty  records. 

The  Radio  Technical  Commission  for 
Maritime  Service  is  accessible  by  taxi 
and  public  transportation.  Please  refer 
any  questions  about  this  meeting  to  the 
meeting  coordinator,  Mr.  Randy  Eberly, 
by  phone  at  (202)  372-1393  or  via 
e-mail  at  randall.eberly@uscg.mil. 

Dated:  December  18,  2008. 

Mark  Skolnicki, 

Executive  Secretary,  Shipping  Coordinating 
Committee,  Department  of  State. 

[FR  Doc.  E8-31002  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4710-09-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Subpart  Q) 
During  the  Week  Ending  November  8, 
2008 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation’s  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  DOT-OST-2008- 
0321. 

Date  Filed:  November  3,  2008. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  24,  2008. 

Description:  Application  of  Comlux 
Malta  Ltd.  requesting  an  exemption  and 
a  foreign  air  carrier  permit  to  conduct: 

(i)  Foreign  charter  air  transportation  of 
persons,  property  and  mail  from  any 
point  or  points  behind  any  Member 
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State  of  the  European  Union,  via  any 
point  or  points  in  any  EU  Member  State 
and  via  intermediate  points,  to  any 
point  or  points  in  the  United  States  and 
beyond:  (ii)  foreign  charter  air 
transportation  of  persons,  property  and 
mail  between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
any  member  of  the  European  Common 
Aviation  Area;  (iii)  foreign  charter  air 
transportation  of  cargo  between  any 
point  or  points  in  the  United  States  and 
any  other  point  or  points;  (iv)  other 
charters  pursuant  to  prior  approval 
requirements;  and  (v)  charter 
transportation  authorized  by  any 
additional  route  rights  made  available  to 
European  Community  carriers  in  the 
future,  to  the  extent  permitted  by 
Comlux  Malta’s  homeland  license  on 
file  with  the  Department. 

Docket  Number:  DOT-OST-2008- 
0339. 

Date  Filed:  Novmber  7,  2008. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28,  2008. 

Description:  Application  of  Paragon 
Air  Express,  Inc.  requesting  authority  to 
conduct  scheduled  passenger  operations 
as  a  commuter  air  carrier. 

Renee  V.  Wright, 

Program  Manager.  Docket  Operations, 

Federal  Register  Liaison . 

[FR  Doc.  E8-30929  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-9X-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  November  8, 
2008 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  Sections  412  and  414  of  the 
Federal  Aviation  Act,  as  amended  (49 
U.S.C.  1383  and  1384)  and  procedures 
governing  proceedings  to  enforce  these 
provisions.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  DOT-OST-2008- 
0332. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Within  Middle  East, 
Resolutions  and  Specified  Fares  Tables, 
(Memo  0189) 

Minutes:  TC2  Within  Middle' East, 
(Memo  0190) 

Intended  Effective  Date:  1  May  2009. 

Docket  Number:  DOT-OST-2008- 
0325. 

Dote  Filed:  November  4,  2008. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Within  Middle  East, 
Special  Passenger  Amending 
Resolution,  From  Iran  (IR)  to  (IQ), 

(Memo  0191) 

Intended  Effective  Date:  12  November 
2009. 

Docket  Number:  DOT-OST-2008- 
0326. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Suh/ecf;  Technical  Correction:  Mail 
Vote  579 — Resolution  OlOh,  TC3  Special 
Passenger  Amending  Resolution,  From 
Brunei  Darussalam  to  Japan,  (Memo 
1^45) 

Intended  effective  date:  17  November 
2008. 

Docket  Number:  DOT-OST-2008- 
0327. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23/123  Africa-South  Asian 
Subcontinent,  Resolutions  and 
Specified  Fares  Tables,  (Memo  0391) 
Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0331. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Suhyecf:  TC23/123  Africa-TC3  (except 
South  West  Pacific),  Areawide 
Resolutions,  (Memo  0393) 

Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0334. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Suh/ect;  TC23/123  Africa-Japan, 

Korea,  Resolutions  and  Specified  Fares 
Tables,  (Memo  0394) 

M/nufes:  TC237123  Middle  East, 
Africa-TC3  Minutes,  (Memo  0395) 
Technical  Correction:  TC23/123 
Africa-Japan,  Korea,  Resolutions  and 
Specified  Fares  Tables,  (Memo  0396) 
Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0335. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Suhyect:  TC23/123  Middle  East-TC3 
(except  South  West  Pacific),  Areawide 
Resolutions,  (Memo  0393) 

Minutes;  TC23/1 23  Middle  East, 
Africa-TC3  Minutes,  (Memo  0397) 
Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0336. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject:  TC23/ 123  Middle  East-South 
Asian  Subcontinent,  Resolutions  and 
Specified  Fares  Tables,  (Memo  0394) 
Minutes:  TC23/123  Middle  East, 
Africa-TC3  Minutes,  (Memo  0397) 
Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0337. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23/123  Middle  East-South 
East  Asia,  Resolutions  and  Specified 
Fares  Tables,  (Memo  0395) 

Minutes;  TC23/123  Middle  East, 
Africa-TC3  Minutes,  (Memo  0397) 

•  Intended  Effective  Date:  1  April  2009. 
Docket  Number:  DOT-OST-2008- 
0338. 

Date  Filed:  November  4,  2008. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23/ 123  Middle  East-Japan, 
Korea,  Resolutions  and  Specified  Fares 
Tables,  (Memo  0396) 

Minutes:  TC23/123  Middle  East, 
Africa-TC3  Minutes,  (Memo  0397) 

.  Intended  Effective  Date:  1  April  2009. 

Renee  V.  Wright, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison . 

[FR  Doc.  E8-30931  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-9X-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Agency  Information  Collection 
Activities 

AGENCY:  Federal  Railroad 
Administration,  DOT. 

ACTION:  Notice  of  OMB  Approvals. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  3501  et  seq.)  and  5  CFR 
1320.5(b),  this  notice  announces  that 
new  information  collections 
requirements  (ICRs)  listed  below  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  These 
new  ICRs  pertain  to  49  CFR  Parts  214, 

.  217,  218,  225,  232,  238,  260,  and  262. 
Additionally,  FRA  hereby  announces 
that  other  ICRs  listed  below  have  been 
re-approved  by  the  Office  of 
Management  and  Budget  (OMB).  These 
ICRs  pertain  to  Parts  214,  220,  224,  225, 
229,  234,  236,  238,  240,  and  244.  The 
OMB  approval  numbers,  titles,  and 
expiration  dates  are  included  herein 
under  supplementary  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
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Railroad  Administration,  1200  New 
Jersey  Ave.,  SE.,  Mail  Stop  17, 
Washington,  DC  20590  (telephone:  (202) 
493-6292),  or  Ms.  Nakia  Jackson,  Office 
of  Information  Technology,  RAD-20, 
Federal  Railroad  Administration-,  1200 
New  Jersey  Ave.,  SE.,  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6073).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  No.  104-13,  §  2,  109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320,  require  Federal  agencies  to 
display  OMB  control  numbers  and 
inform  respondents  of  their  legal 
significance  once  OMB  approval  is 
obtained.  The  following  new  FRA  . 
information  collections  were  approved 
within  the  past  twelve  months:  (1)  OMB 
No.  2130-0574,  Confidential  Close  Call 
Reporting  System  Evaluation-Related 
Interview  Data  Collection  (Forms  FRA  F 
6180.125A:  FRA  F  6180.125B).  The 
expiration  date  for  this  information 
collection  is  January  31,  2011.  (2)  OMB 
No.  2130-0577,  Work  Schedules  and 
Sleep  Patterns  of  Train  and  Engine 
Service  Employees  (Forms  FRA  F 
6180.127;  FRA  F  6180.128).  The 
expiration  date  for  this  information 
collection  is  April  30,  2011.  (3)  OMB 
No.  2130-0576,  Passenger  Train 
Emergency  Systems  (49  CFR  218  and 
238)  (Final  Rule).  The  expiration  date 
for  this  information  collection  is  March 
31,  2011.  (4)  OMB  No.  2130-0035, 
Railroad  Operating  Rules  (49  CFR  Parts 
217  and  218)  (Final  Rule)  (Human 
Factors).  The  expiration  date  for  this 
information  collection  is  May  31,  2011. 
(5)  OMB  No.  2130-0575,  Solicitation  of 
Applications  and  Notice  of  Funds 
Availability — Intercity  Rail  Service 
Program.  The  expiration  date  for  this 
information  collection  is  August  31, 
2011.  (6)  OMB  No.  2130-0035,  Railroad 
Operating  Rules  (Response  to  Petitions 
for  Reconsideration  (49  CFR  217  and 
218).  The  expiration  date  for  this 
information  collection  is  August  31, 
2011.  (7)  OMB  No.  2130-0573, 
Implementation  of  Program  for  Capital 
Grants  for  Rail  Line  Relocation  and 
Improvement  Projects  (49  CFR  262).  The 
expiration  date  for  this  information 
collection  is  October  31,  2011.  (8)  OMB 
No.  2130-0579,  FRA  Emergency  Order 
No.  26.  The  expiration  date  for  this 
information  collection  is  May  31,  2009 
(9)  OMB  No.  2130-0580,  Notice  of 
Funds  Availability  and  Solicitation  of 
Applications  for  Grants  under  the 
Railroad  Rehabilitation  and  Repair 
Grant  Program.  The  expiration  date  for 


this  information  collection  is  June  30, 
2009. 

The  following  information  collections 
were  re-approved  within  the  past  year: 
(1.)  OMB  No.  2130-0524,  Railroad 
Communications  (49  CFR  220).  The  new 
expiration  date  for  this  information 
collection  is  January  31,  2011.  (2.)  OMB 
No.  2130—0500,  Railroad  Accident/ 
Incident  Reporting  and  Recordkeeping 
(49  CFR  225)  (Forms  FRA  F  6180.39i/ 
54/55/55a/56/57/78/97/98/99).  The  new 
expiration  date  for  this  information 
collection  is  February  28,  2011.  (3.) 

OMB  No.  2130-0557,  Safety  Integration 
Plans  (49  CFR  244).  The  new  expiration 
date  for  this  information  collection  is 
March  31,  2011.  (4.)  OMB  No.  2130- 
0564,  Locomotive  Crashworthiness  (49 
CFR  229  and  238).  The  new  expiration 
date  for  this  information  collection  is 
March  31,  2011.  (5.)  OMB  No.  2130- 
0565,  Safety  Appliance  Concern 
Recommendation;  Safety  Appliance 
Standards  Guidance  Checklist  Forms 
(Forms  FRA  F  6180.4(a)-(q)).  The  new 
expiration  date  for  this  information 
collection  is  March  31,  2011.  (6.)  OMB 
No.  2130-0566,  Reflectorization  of 
Freight  Rolling  Stock  (49  CFR  224) 

(Form  FRA  F  6180.113).  The  new 
expiration  date  for  this  information 
collection  is  June  30,  2011.  (7.)  OMB 
No.  2130-0533,  Qualifications  for 
Locomotive  Engineers  (49  CFR  240). 

The  new  expiration  date  for  this 
information  collection  is  August  31, 
2011.  (8.)  OMB  No.  2130-0552, 
Locomotive  Cab  Sanitation  Standards 
(49  CFR  229).  The  new  expiration  date 
for  this  information  collection  is  August 
31,  2011.  (9.)  OMB  No.  2130-0553, 
Positive  Train  Control  (49  CFR  236). 

The  new  expiration  date  for  this 
information  collection  is  August  31, 
2011.  (10.)  OMB  No.  2130-0539, 
Roadway  Worker  Protection  (Roadway 
Maintenance  Machines)  (Form  FRA  F 
6180.119).  The  new  expiration  date  for 
this  information  collection  is  August  31, 
2011.  (11.)  OMB  No.  2130-0004, 
Railroad  Locomotive  Safety  Standards 
and  Event  Recorders  (49  CFR  229) 

(Form  FRA  F  6180. 49A).  The  new 
expiration  date  for  this  information 
collection  is  August  31,  2011. 

Persons  affected  by  the  above 
referenced  information  collections  are 
not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  These  approvals  by  the  Office 
of  Management  and  Budget  (OMB) 
certify  that  FRA  has  complied  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub  L.  104-1 3)  and  with  5 
CFR  1320.5(b)  by  informing  the  public 
about  OMB’s  approval  of  the 
information  collection  requirements  of 


the  above  cited  regulations,  studies, 
grant  programs,  and  forms. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  December  22, 
2008. 

Kimberly  Orben, 

Director,  Office  of  Financial  Management, 
Federal  Railroad  Administration. 

[FR  Doc.  E8-30891  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491(M)&-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  ^nd  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  14,  2008.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Mitchell  Hudson,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
Telephone:  202-366-9373;  or  e-mail: 
Mitch.Hudson@dot.gov.  Copies  of  this 
collection  also  can  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration. 

Title:  Requirements  for  Eligibility  of 
U.S.-Flag  Vessels  of  100  Feet  or  Greater 
in  Registered  Length  to  Obtain  a  Fishery 
Endorsement. 

OMB  Control  No.:  2133-0530. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affective  Public:  Vessel  owners, 
charterers,  mortgagees,  mortgage 
trustees  and  managers  of  vessels  of  100 
feet  or  greater  who  seek  a  fishery 
endorsement  for  the  vessel. 

Forms:  None. 

Abstract:  In  accordance  with  the 
American  Fisheries  Act  of  1998,  owners 
of  vessels  of  100  feet  or  greater  who 
wish  to  obtain  a  fishery  endorsement  to 
the  vessel’s  documentation  are  required 
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to  file  with  the  Maritime  Administration 
(MARAD)  an  Affidavit  of  United  States 
Citizenship  and  other  supporting 
documentation. 

Dates:  Comments  should  be  submitted 
on  or  before  March  2,  2009. 

Annual  Estimated  Burden  Hours: 
2,950  Hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention: 
Maritime  Administration  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect,  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  December  19,  2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30954  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  15,  2008,  and  comments 
were  due  by  December  15,  2008.  No 
comments  were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 


FOR  FURTHER  INFORMATION  CONTACT: 

Albert  Bratton,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
Telephone:  202-366-5769  or  e-mail: 
albert.bratton@dot.gov.  Copies  of  this 
collection  also  can  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration. 

Title:  Determination  of  Fair  and 
Reasonable  Rates  for  Carriage  of 
Agriculture  Cargoes  on  U.S.-Flag 
Commercial  Vessels. 

OMB  Control  Number:  2133-0514. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  U.S.  citizens  who 
own  and  operate  U.S. -flag  vessels. 

Forms:  MA-1025,  MA-1026,  and 
MA-172. 

Abstract:  This  collection  of 
information  requires  U.S. -flag  operators 
to  submit  annual  vessel  operating  costs 
and  capital  costs  data  to  Maritime 
Administration  officials.  The 
information  is  used  by  the  Maritime 
Administration  in  determining  fair  and 
reasonable  guideline  rates  for  the 
carriage  of  preference  cargoes  on  U.S.- 
flag  vessels.  In  addition,  U.S.-flag  vessel 
operators  are  required  to  submit  Post 
Voyage  Reports  to  the  Maritime 
Administration  after  completion  of  a 
cargo  preference  voyage. 

Annual  Estimated  Burden  Hours:  600 
hours. 

Addressees:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention 
Maritime  Administration  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Authority:  49  CFR  1.66. 

Issued  in  Washington,  DC  on  December  22, 
2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administmtion. 

[FR  Doc.  E8-30957  Filed  12-29-08;  8:45  am) 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION  • 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  15,  2008,  and  comments 
were  due  by  December  15,  2008.  No 
comments  were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Otto 
Strassburg,  Maritime  Administration, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  Telephone: 
202-366-4161;  or  e-mail: 
Joe.strassburg@dot.gov.  Copies  of  this 
collection  also  can  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Approval  of  Underwriters  for 
Marine  Hull  Insurance. 

OMB  Control  Number:  2133-0517. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Marine  insurance 
brokers  and  underwriters  of  marine 
insurance. 

Forms:  None. 

Abstract:  This  collection  of 
information  involves  the  approval  of 
marine  hull  underwriters  to  insure  the 
Maritime  Administration  program 
vessels.  Applicants  will  be  required  to 
submit  financial  data  upon  which  the 
Maritime  Administration’s  approval 
would  be  based.  This  information  is 
needed  in  order  that  the  Maritime 
Administration  officials  can  evaluate 
the  underwriters  and  determine  their 
suitability  for  providing  marine  hull 
insurance  on  Maritime  Administration 
vessels. 

Annual  Estimated  Burden  Hours:  46 
hours. 

Addressees:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  Northwest, 
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Washington,  DC  20503,  Attention 
Maritime  Administration  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Authority:  49  CFR  1.66. 

Issued  in  Washington,  DC  on  December  22, 
2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30963  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-61 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  15,  2008.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Dougherty,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
Telephone:  202-366-5469;  or  E-MAIL: 
anne.dougherty@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration. 

Title:  Information  to  Determine 
Seamen’s  Re-employment  Rights — 
National  Emergency. 


OMB  Control  No.:  2133-0526. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affective  Public:  U.S.  merchant 
seamen  who  have  completed  designated 
national  service  during  a  time  of 
maritime  mobilization  need  and  are 
seeking  re-employment  with  a  prior 
employer. 

Forms:  None. 

Abstract:  This  collection  is  needed  in 
order  to  implement  provisions  of  the 
Maritime  Security  Act  of  1996.  These 
provisions  grant  re-employment  rights 
and  other  benefits  to  certain  merchant 
seamen  serving  aboard  vessels  used  by 
the  United  States  during  times  of 
national  emergencies.  The  Maritime 
Security  Act  of  1996  establishes  the 
procedures  for  obtaining  the  necessary 
Maritime  Administration  certification 
for  re-employment  rights  and  other 
benefits. 

Need  and  Use  of  the  Information:  The 
Maritime  Administration  will  use  the 
information  to  determine  if  U.S.  civilian 
mariners  are  eligible  for  re-employment 
rights  under  the  Maritime  Security  Act 
of  1996. 

Dates:  Comments  should  be  submitted 
on  or  before  March  2,  2009. 

Annual  Estimated  Burden  Hours:  10 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention: 
Maritime  Administration  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect,  if  OMB  receives  it 
within  30  days  of  publication. 

Dated;  December  22,  2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30964  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  September  23,  2008.  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Jackson  on  (202)  366-0284  or  Anne 
Dougherty  on  (202)  366-5469,  Maritime 
Administration,  Office  of  Maritime 
Workforce  Development,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC 
20590.  E-Mail  Addresses: 
rita.jackson@dot.gov  or 
anne.dougherty@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration. 

Title:  Service  Obligation  Compliance 
Report  and  Merchant  Marine  Reserve 
U.S.  Naval  Reserve  Annual  Report. 

OMB  Control  No.:  2133-0509.' 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affective  Public:  Graduates  of  the  U.S. 
Merchant  Marine  Academy  and  every 
subsidized  State  Maritime  Academy 
graduate  who  receive  a  student 
incentive  payment. 

Forms:  MA-930. 

Abstract:  Chapters  513  and  515  of  the 
United  States  Code  imposes  a  service 
obligation  on  every  graduate  of  the  U.S. 
Merchant  Marine  Academy,  and  every 
subsidized  State  Maritime  Academy 
graduate  who  received  a  student 
incentive  payment.  This  mandatory 
service  obligation  is  for  the  Federal 
financial  assistance  provided  the 
graduate.  This  information  is  required  to 
ensure  the  graduate  is  fulfilling  his 
mandatory  service  obligation. 

Annual  Estimated  Burden  Hours:  718 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and  ' 
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Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention: 
Maritime  Administration  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect,  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  December  19,  2008. 

Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30991  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2008-0116] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
I  DREAM  OF  JEANNE. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
-listed  below. 

The  complete  application  is  given  in 
DOT  docket  MARAD-2008-0116  at 
http://w'ww.reguIations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 


not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
January  29,  2009. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0116. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W21-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY' INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  I  DREAM  OF 
JEANNE  is: 

Intended  Use:  “Daily  and  overnight 
cruises  for  no  more  than  six  paying 
passengers.’’ 

Geographic  Region:  “Florida  and 
Georgia.’’ 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  December  19,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30955  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2008-0114] 

Requested  Administrative  Waiver  of 
the  Coastvirise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
YACHTA  YACHTA. 


SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-buUd 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2008- 
0114  at  http://www.regulations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines,  in  accordance  with  46 
U.S.C.  12121  and  MARAD’s  regulations 
at  46  CFR  Part  388  (68  FR  23084;  April 
30,  2003),  that  the  issuance  of  the 
waiver  will  have  an  unduly  adverse 
effect  on  a  U.S.-vessel  builder  or  a 
business  that  uses  U.S.-flag  vessels  in 
that  business,  a  waiver  will  not  be 
granted.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
January  29,  2009. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0114. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
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of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W2 1-203, 
Washington,  DC  20590.  Telephone  202— 
36&-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  YACHTA  YACHTA 
is: 

Intended  Use:  “Carrying  passengers 
for  hire.” 

Geographic  Region:  “Washington, 
Oregon  and  British  Columbia.” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  December  19,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30956  Filed  12-29-08;  8:45  am] 
BILLING  COD€  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD-2008-0112] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LINDY. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2008- 
0112  at  http://www.regulations.gov. 


Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines,  in  accordance  with  46 
U.S.C.  12121  and  MARAD’s  regulations 
at  46  CFR  Part  388  (68  FR  23084;  April 
30,  2003),  that  the  issuance  of  the 
waiver  will  have  an  unduly  adverse 
effect  on  a  U.S.-vessel  builder  or  a 
business  that  uses  U.S.-flag  vessels  in 
that  business,  a  waiver  will  not  be 
granted.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
January  29,  2009. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0112. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://\\'ww.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W21-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  LINDY  is: 

Intended  Use:  “Coastwise  trade, 
research,  charter.” 

Geographic  Region:  “Alaska.” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 


published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated;  December  19,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30959  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD-2008-0117] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
ISLAND  TRADER. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2008- 
0117  at  http://www.regulations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines,  in  accordance  with  46 
U.S.C.  12121  and  MARAD’s  regulations 
at  46  CFR  Part  388  (68  FR  23084;  April 
30,  2003),  that  the  issuance  of  the 
waiver  will  have  an  unduly  adverse 
effect  on  a  U.S.-vessel  builder  or  a 
business  that  uses  U.S.-flag  vessels  in 
that  business,  a  waiver  will  not  be 
granted.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
January  29,  2009. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0117. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  Westu  •  ; . 
Building  Grouhd  Floor,  Room  Wl 2-140,' 
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1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W21-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  ISLAND  TRADER 
is: 

Intended  Use:  “Private  Trawler 
Pleasure  cruises  and  sea  burials.” 

Geographic  Region:  “Pt.  Conception 
to  San  Diego,  California.” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  conmients 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
rhview  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  December  19,  2008. 

By.  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

(FR  Doc.  E8-30961  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-2008-01 1 5] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SMOOTH  SAILING. 

SUMMARY: .  iS  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 


Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2008- 
0115  at  http://www.regulations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
, determines,  in  accordance  with  46 
U.S.C.  12121  and  MARAD’s  regulations 
at  46  CFR  part  388  (68  FR  23084;  April 
30,  2003),  that  the  issuance  of  the 
waiver  will  have  an  unduly  adverse 
effect  on  a  U.S.-vessel  builder  or  a 
business  that  uses  U.S.-flag  vessels  in 
that  business,  a  waiver  will  not  be 
granted.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
January  29,  2009. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0115. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. . 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W21— 203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION: 

As  described  by  the  applicant  the 
intended  service  of  the  vessel  SMOOTH 
SAILING  is: 

Intended  Use:  “Commercial  passenger 
sailing  cruises  for  hire — 6  passengers.” 


Geographic  Region:  “Leeward  coast  of 
Oahu,  HI.  Near  shore  waters” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  December  19,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-30962  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2008- 
0162] 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  U.S. 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  22, 
2008  [73  FR  63049].  This  is  a  request  for 
a  new  collection. 

OATES:  Comments  must  be  submitted  on 
or  before  January  29,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Santiago  Navarro,  NHTSA,  1200  New 
Jersey  Ave.,  SE.,  Room  W43-422,  NVS— 
122,  Washington,  DC  20590.  Mr. 
Navcuro’s  telephone  number  is  (202) 
493-0248. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Tires  and  Rims  Labeling. 

OMB  Control  Number:  2127-0503. 
Form  Number:  This  collection  of 
information  uses  no  standard  forms. 
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ACTION:  Notice  of  Exemption. 


Requested  Expiration  Date  of 
Approval:  Three  years  from  the 
approval  date. 

Type  of  Request:  Request  for  public 
comment  on  a  previously  approved 
collection  of  information. 

Abstract:  Each  tire  manufacturer  and 
rim  manufacturer  must  label  their  tire  or 
rim  with  the  applicable  safety 
information.  These  labeling 
requirements  ensure  that  tires  are 
mounted  on  the  appropriate  rims;  and 
that  the  rims  and  tires  are  mounted  on 
the  vehicles  for  which  they  are 
intended. 

Affected  Public:  Tire  and  Rim 
Manufacturers. 

Estimated  Annual  Burden:  274,491 
hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulator)'  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On: 

•  Whether  the  proposed  collection  of 
information  is  necesscuy  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility. 

•  Whether  the  Department’s  estimate 
for  the  burden  of  the  proposed 
information  collection  is  accurate. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  on:  December  23,  2008. 

Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 

IFR  Doc.  E8-31036  Filed  12-29-08;  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35177] 

Genesee  &  Wyoming  Inc. — Control 
Exemption — Aliquippa  &  Ohio  River 
Railroad  Co.,  The  Columbus  and  Ohio 
River  Rail  Road  Company,  The 
Mahoning  Valley  Railway  Company, 
Ohio  and  Pennsylvania  Railroad 
Company,  Ohio  Central  Railroad,  Inc., 
The  Pittsburgh  &  Ohio  Central  Railroad 
Company,  Ohio  Southern  Railroad, 

Inc.,  Youngstown  &  Austintown 
Railroad,  Inc.,  The  Youngstown  Belt 
Railroad  Company,  and  The  Warren  & 
Trumbull  Railroad  Company 

AGENCY:  Surface  Transportation  Board. 


SUMMARY:  The  Board  grants  an  • 
exemption,  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25  for  Genesee  & 

Wyoming  Inc.  (GWI),  a  noncarrier,  to 
acquire  control  of  Summit  View,  Inc. 
(Summit  View),  and  thereby  to  acquire 
control  of  the  10  Class  III  railroads 
controlled  by  Summit  View,  pursuant  to 
a  Stock  Purchase  Agreement  entered 
into  by  and  between  GWI  and  Jerry  Joe 
Jacobson,  owner  of  all  Summit  View 
shares.  The  transaction  will  be  subject 
to  the  labor  protection  required  by  49 
U.S.C.  11326(b). 

DATES:  This  exemption  will  be  effective 
on  January  29,  2009.  Petitions  to  stay 
must  be  filfed  by  January  12,  2009. 
Petitions  to  reopen  must  be  filed  by 
January  21,  2009. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings,  referring  to  STB 
Finance  Docket  No.  35177,  to:  Surface 
Transportation  Board,  395  E  Street,  SW., 
Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  pleadings  to 
David  H.  Coburn,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Ziembicki,  (202)  245-0386 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board’s  decision.  Board  decisions 
and  notices  are  available  on  our  Web 
site  at  “http://www.stb.dot.gov.” 

Decided:  December  22,  2008. 

By  the  Board,  Chairman  Nottingham,  Vice 
Chairman  Mulvey,  and  Commissioner 
Buttrey. 

Jeffrey  Herzig, 

Clearance  Clerk. 

[FR  Doc.  E8-30973  Filed  12-29-08;  8:45  am] 

BILLING  CODE  4915-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  683] 

Passenger  Rail  Investment  and 
Improvement  Act  of  2008 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Surface  Transportation 
Board  will  hold  a  public  hearing 
beginning  at  10  a.m.  on  Wednesday, 
February  11,  2009,  at  its  headquarters  in 


Washington,  DC.  The  purpose  of  the 
public  hearing  will  be  allow  interested 
persons  to  comment  on  the  Board’s  new 
responsibilities  in  the  recently  passed 
Passenger  Rail  Investment  and 
Improvement  Act  of  2008  (Pub.  L.  110- 
432),  and  thereby  assist  the  Board  in 
effectively  implementing  these 
important  new  provisions  of  law. 

DATES:  The  public  hearing  will  take 
place  on  Wednesday,  February  11,  2009. 
Any  person  wishing  to  speak  at  the 
hearing  should  file  with  the  Board  a 
written  notice  of  intent  to  participate, 
and  should  identify  the  party,  the 
proposed  speaker,  and  the  time 
requested,  as  soon  as  possible  but  no 
later  than  January  28,  2009.  Each 
speaker  should  also  file  with  the  Board 
his/her  written  testimony  in  that  same 
document.  Written  submissions  by 
interested  persons  who  do  not  wish  to 
appear  at  the  hearing  will  also  be  due 
by  January  28,  2009. 

ADDRESSES:  All  notices  of  intent  to 
participate  and  testimony  may  be 
submitted  either  via  the  Board’s  e-filing 
format  or  in  the  traditional  paper 
format.  Any  person  using  e-filing  should 
attach  a  document  and  otherwise 
comply  with  the  Board’s  http:// 
www.stb.dot.gov  Web  site,  at  the  “E- 
FILING”  link.  Any  person  submitting  a 
filing  in  the  traditional  paper  format 
should  send  an  original  and  10  copies 
of  the  filing  to:  Surface  Transportation 
Board,  Attn:  STB  Ex  Parte  No.  683,  395 
E  Street,  SW.,  Washington,  DC  20423- 
0001. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Timothy  Strafford,  (202)  245-0356. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at: 
(800)  877-8339.) 

SUPPLEMENTARY  INFORMATION:  On 
October  16,  2008,  the  Passenger  Rail 
Investment  and  Improvement  Act  of 
2008  became  law.  The  Act  enhances  the 
Board’s  role  with  regard  to  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  and  commuter  rail  operators. 
The  Board  is  holding  this  public  hearing 
to  allow  interested  persons  to  comment 
on  the  Board’s  new  responsibilities  and 
to  advise  the  Board  on  how  to 
effectively  implement  them.  While 
interested  persons  may  comment  on  any 
aspect  of  the  Act  as  it  pertains  to  the 
Board,  the  Board  is  particularly 
interested  in  the  following  areas. 

Section  207  instructs  the  Federal 
Railroad  Administration  and  Amtrak,  in 
consultation  with  the  Board  and  others, 
to  establish  standards  and  metrics  to 
measure  the  performance  and  service 
quality  of  intercity  passenger  trains. 
Section  213  amends  49  U.S.C.  24308  to 
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give  the  Board  power  to  investigate,  in 
certain  circumstances,  failures  by 
Amtrak  to  meet  on-time  performance 
standards  or  service  quality  standards 
established  pursuant  to  section  207.  The 
Board  “may  initiate  an  investigation,  or 
upon  the  filing  of  a  complaint  by 
Amtrak,  an  intercity  passenger  rail 
operator,  a  host  freight  railroad  over 
which  Amtrak  operates,  or  an  entity  for 
which  Amtrak  operates  intercity 
passenger  rail  service,  the  Board  shall 
initiate  such  an  investigation,  to 
determine  whether  and  to  what  extent 
delays  or  failure  to  achieve  minimum 
standards  are  due  to  causes  that  could 
reasonably  be  addressed  by  a  rail  carrier 
over  whose  tracks  the  intercity 
passenger  train  operates  or  reasonably 
addressed  by  Amtrak  or  other  intercity 
passenger  rail  operators.”  49  U.S.C. 
24308(0(1). 

If,  after  investigation,  the  Board 
determines  that  delays  or  failures  to 
achieve  minimum  standards  are 
attributable  to  a  rail  carrier’s  failure  to 
provide  preference  to  Amtrak  over 
freight  transportation,  the  Board  may 
award  damages  against  the  host  rail 
carrier,  including  prescribing  such  other 
relief  to  Amtrak  as  it  determines  to  be 
reasonable.  49  U.S.C.  24308(f)(2).  In 
awarding  damages  and  prescribing  other 
relief,  the  Board  shall  consider  such 
factors  as:  (1)  The  extent  to  which 
Amtrak  suffers  financial  loss  as  a  result 
of  host  rail  carrier  delays  or  failure  to 
achieve  minimum  standards;  and  (2) 
what  reasonable  measures  would 
adequately  deter  future  actions  which 
may  reasonably  be  expected  to  be  likely 
to  result  in  delays  to  Amtrak  on  the 
route  involved.  The  Act  instructs  the 
Board,  as  it  deems  appropriate,  to  order 
the  host  rail  carrier  to  remit  the  damages 
awarded  to  Amtrak  or  to  an  entity  for 
which  Amtrak  operates  intercity 
passenger  rail  service.  Such  damages 
shall  be  used  for  capital  or  operating 
expenditures  on  the  routes  over  which 
delays  or  failures  to  achieve  minimum 
standards  were  the  result  of  a  rail 
carrier’s  failure  to  provide  preference  to 
Amtrak  over  freight  transportation.  49 
U.S.C.  24308(f)(3). 

Section  401  provides  for  confidential, 
non-binding  mediation  of  certain  access 
disputes  between  commuter  rail 
providers  and  rail  carriers  subject  to  the 
Board’s  jurisdiction  under  chapter  105.  ■ 
Chapter  285  is  added  to  Part  E  of 
subtitle  V  of  title  49.  Disputes  between 
rail  carriers  and  public  transportation 
authorities  regarding  track  or  rights-of- 
way  usage  may  be  bropght  to  the  Board 
for  mediation  in  accordance  with  the 
mediation  process  for  rail  rate  disputes 
at  49  CFR  1109.4.  49  U.S.C.  28505 
instructs  the  Board  to  issue  rules  and 


regulations  as  may  be  necessary  to  carry 
out  chapter  285. 

Section  217  provides  for  access  to 
Amtrak  equipment  and  services  by  a 
State  that  desires  to  select  or  selects  an 
entity  other  than  Amtrak  to  provide 
services  required  for  the  operation  of  an 
intercity  passenger  train  route  described 
in  49  U.S.C.  24102(5)(D)  or  24702.  The 
State  may  make  an  agreement  with 
Amtrak  to  use  facilities  and  equipment 
of,  or  have  services  provided  by, 

Amtrak.  If  the  parties  cannot  agree  upon 
terms,  and  the  Board  finds  that  access 
to  Amtrak’s  facilities  or  equipment,  or 
the  provision  of  services  by  Amtrak,  is 
necessary  to  carry  out  this  provision  and 
that  the  operation  of  Amtrak’s  other 
services  will  not  be  impaired  thereby, 
the  Board  shall,  within  120  days  after 
submission  of  the  dispute,  issue  an 
order  that  the  facilities  and  equipment 
be  made  available,  and  that  services  be 
provided,  by  Amtrak,  and  shall 
determine  reasonable  compensation, 
liability,  and  other  terms  for  use  of  the 
facilities  and  equipment  and  provision 
of  the  services.  Compensation  shall  be 
determined,  as  appropriate,  in 
accordance  with  the  methodology 
established  pursuant  to  section  209. 
Section  209  directs  Amtrak  and  the 
States  to  establish  a  methodology  that 
allocates  to  each  route  the  costs 
incurred  only  for  the  benefit  of  that 
route  and  a  proportionate  share,  based 
upon  factors  that  reasonably  reflect 
relative  use,  of  costs  incurred  for  the 
common  benefit  of  more  than  one  route. 
If  Amtrak  and  the  States  do  not  develop 
and  implement  the  required 
methodology  within  2  years  from  the 
date  of  enactment.  Section  209(c) 
requires  the  Board  to  determine  and 
implement  an  appropriate  methodology. 

Interested  parties  are  invited  to 
comment  on  these  provisions  of  the  Act, 
on  the  need  for  regulations  or  policy 
guidance  to  implement  them,  and  what 
such  regulations  or  guidance  should 
entail.  It  is  the  Board’s  objective  to 
effectively  implement  the  new 
provisions  of  Public  Law  110-432  that 
relate  to  the  STB.  Stakeholder  input  at 
this  hearing  will  assist  the  Board  in  this 
important  endeavor. 

Date  of  Hearing.  The  hearing  will 
begin  at  10:00  am  on  Wednesday, 
February  11,  2009,  in  the  1st  floor 
hearing  room  at  the  Board’s 
headquarters  at  395  E  Street,  S.W.,  in 
Washington,  DC,  and  will  continue, 
with  short  breaks  if  necessary,  until 
every  person  scheduled  to  speak  has 
been  heard. 

Notice  of  Intent  To  Participate.  Any 
person  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  participate,  and 


should  identify  the  party,  the  proposed 
speaker,  and  the  time  requested,  as  soon 
as  possible,  but  no  later  than  January  28, 
2009. 

Testimony.  Each  speaker^should  file 
with  the  Board  his/her  written 
testimony  with  his/her  notice  of  intent 
to  participate  (by  January  28,  2009). 
Also,  any  interested  person  who  wishes 
to  submit  a  written  statement  without 
appearing  at  the  February  11  hearing 
should  file  that  statement  by  January  28, 
2009. 

Board  Releases  and  Live  Video 
Available  Via  the  Internet.  Decisions 
and  notices  of  the  Board,  including  this 
notice,  are  available  on  the  Board’s  Web 
site  at  http://www.stb.dot.gov.  This 
hearing  will  be  available  on  the  Board’s 
Web  site  by  live  video  streaming.  To 
access  the  hearing,  click  on  the  “Live 
Video”  link  under  “Information  Center” 
at  the  left  side  of  the  home  page 
beginning  at  10  a.m.  on  February  11, 
2009. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Dated:  December  23,  2008. 

Jeffrey  Herzig, 

Clearance  Clerk. 

[FRDoc.  E8-30911  Filed  12-29-08;  8:45  am] 
BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Notice. 

SUMMARY:  For  the  period  beginning 
January  1,  2009,  and  ending  on  June  30, 
2009,  the  prompt  payment  interest  rate 
is  5.Vh  per  centum  per  annum. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Milissia  S.  Morris,  Team 
Leader,  Borrowings  Accounting  Team, 
Division  of  Accounting  Operations, 
Office  of  Public  Debt  Accounting, 
Bureau  of  the  Public  Debt,  Parkersburg, 
We.st  Virginia,  26106-1328.  A  copy  of 
this  Notice  is  available  at  http:// 
www.publicdebt.treas.gov. 

DATES:  Effective  January  1,  2009,  to  June 
30,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Linder,  Acting  Director,  Division 
of  Accounting  Operations,  Office  of 
Public  Debt  Accounting,  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia, 
26106-1328,  (304)  480-5125;  Milissia  S. 
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Morris,  Team  Leader,  Borrowings 
Accounting  Team,  Division  of 
Accounting  Operations,  Office  of  Public 
Debt  Accounting,  Bureau  of  the  Public 
Debt,  Parkersburg,  West  Virginia, 
26106-1328,  (304)  480-5167;  Amy 
Mertz  Brown,  Acting  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  (202)  504-3715;  or 
Brenda  L.  Hoffman,  Attorney-Adviser, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Pubjjc  Debt,  (202)  504-3706. 
SUPPLEMENTARY  INFORMATION:  An  agency 
that  has  acquired  projjerty  or  services 
from  a  business  concern  and  has  failed 
to  pay  for  the  complete  delivery  of 
property  or  service  by  the  required 
payment  date  shall  pay  the  business 
concern  an  interest  penalty.  31  U.S.C. 
3902(a).  The  Contract  Disputes  Act  of 
1978,  Sec.  12,  Public  Law  95-563,  92 
Stat.  2389,  and  the  Prompt  Payment  Act 
of  1982,  31  U.S.C.  3902(a),  provide  for 
the  calculation  of  interest  due  on  claims 
at  the  rate  established  by  the  Secretary 
of  the  Treasury. 

The  Secretary  of  the  Treasury’  has  the 
authority  to  specify  the  rate  by  which 
the  interest  shall  be  computed  for 
interest  payments  under  §  1 2  of  the 
Contract  Disputes  Act  of  1978  and 
under  the  Prompt  Payment  Act. 
Agencies  must  pay  the  interest  penalty 
calculated  with  the  interest  rate,  which 
is  in  effect  at  the  time  the  agency 
accrues  the  obligation  to  pay  a  late 
payment  interest  penalty.  Id.  “The 
interest  penalty  shall  be  paid  for  the 
period  beginning  on  the  day  after  the 
required  payment  date  and  ending  on 
the  date  on  which  the  payment  is 
made.”  31  U.S.C.  3902(b).  Under  the 
Prompt  Payment  Act,  if  an  interest 
penalty  is  owed  to  a  business  concern, 
the  penalty  shall  be  paid  regardless  of 
whether  the  business  concern  requested 
payment  of  interest. 

Therefore,  notice  is  given  that  the 
Secretary  of  the  Treasury  has 
determined  that  the  rate  of  interest 
applicable  for  the  period  beginning 
January  1,  2009,  and  ending  on  June  30, 
2009,  is  5%  per  centum  per  annum. 

Kenneth  E.  Carfine, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  E8-30932  Filed  12-29-08;  8:45  am] 
BILLING  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Unblocking  of  Speciaiiy  Designated 
Narcotics  Traffickers  Pursuant  to 
Executive  Order  12978 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 


action:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OFAC”)  is  publishing  the  names  of 
three  individuals  whose  property  and 
interests  in  property  have  been 
unblocked  pursuant  to  Executive  Order 
12978  of  October  21,  1995,  Blocking 
Assets  and  Prohibiting  Transactions 
With  Significant  Narcotics  Traffickers. 
DATES:  The  unblocking  and  removal 
from  OFAC’s  “Specially  Designated 
Nationals  and  Blocked  Persons”  list 
(“SDN  list”)  of  three  individuals 
identified  in  this  notice  whose  property 
and  interests  in  property  were  blocked 
pursuant  to  Executive  Order  12978  of 
October  21, 1995,  is  effective  on 
December  22,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
{http://ivww.treas.gov/ofac)  or  via 
facsimile  through  a  24-hour  fax-on 
demand  service,  tel.:  (202)  622-0077. 

Background 

On  October  21,  1995,  the  President, 
invoking  the  authority,  inter  alia,  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706), 
issued  Executive  Order  12978  (60  FR 
54579,  October  24,  1995)  (the  “Order”). 
In  the  Order,  the  President  declared  a 
national  emergency  to  deal  with  the 
threat  posed  by  significant  foreign 
narcotics  traffickers  centered  in 
Colombia  and  the  harm  that  they  cause 
in  the  United  States  and  abroad. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  the 
United  States,  or  that  hereafter  come 
within  the  United  States  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  United  States  persons,  of:  (1) 
The  persons  listed  in  an  Annex  to  the 
Order;  (2)  any  foreign  person 
determined  by  the  Secretary  of 
Treasury,  in  consultation  with  the 
Attorney  General  and  Secretary  of  State: 
(a)  To  play  a  significant  role  in 
international  narcotics  trafficking 
centered  in  Colombia;  or  (b)  to 
materially  assist  in,  or  provide  financial 
or  technological  support  for  or  goods  or 
services  in  support  of,  the  narcotics 
trafficking  activities  of  persons 
designated  in  or  pursuant  to  the  Order; 


and  (3)  persons  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Attorney  General 
and  the  Secretary  of  State,  to  be  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of,  persons  designated  pursuant 
to  the  Order. 

On  December  22,  2008,  the  Director  of 
OFAC  removed  from  the  SDN  list  three 
individuals  listed  below,  whose 
property  and  interests  in  property  were 
blocked  pursuant  to  the  Order: 

1.  CHANG  BARRERO,  Pedro  Antonio, 
c/o  DISTRIBUIDORA  MIGIL  LTDA., 
Cali,  Colombia;  c/o  RADIO  UNIDAS  FM 
S.A.,  Cali,  Colombia;  DOB  1  May  1946; 
Cedula  No.  14960909  (Colombia) 

"(individual)  [SDNT]. 

2.  BUITRAGO,  Sulay  (a.k.a. 

HERRERA  BUITRAGO,  Sulay),  c/o 
AGROPECUARIA  Y  REFOREST ADORA 
HERREBE  LTDA.,  Cali,  Colombia;  c/o 
CONSTRUEXITO  S.A.,  Cali,  Colombia; 
c/o  INDUSTRIA  AVICOLA 
PALMASECA  S.A.,  Cali,  Colombia:  c/o 
INVERSIONES  HERREBE  LTDA.,  Cali, 
Colombia;  DOB  27  Nov  1967;  Cedula 
No.  31176167  (Colombia)  (individual) 
[SDNT]. 

3.  GARCIA  VASQUEZ,  Isabel 
Fernanda,  c/o  ALERO  S.A.,  Cali, 
Colombia;  Cedula  No.  31983848 
(Colombia)  (individual)  [SDNT]. 

Dated:  December  23,  2008. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

[FR  Doc.  E8-30971  Filed  12-29-08;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Advisory  Committee  on  Women 
Veterans  will  meet  February  18-20, 
2009,  in  room  230  at  VA  Central  Office, 
810  Vermont  Avenue,  NW., 

Washington,  DC,  from  8:30  until  4:30 
p.m.,  each  day.  The  meeting  is  open  to 
the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  activities 
administered  by  VA  designed  to  meet 
such  needs.  The  Committee  makes 
recommendations  to  the  Secretary 
regarding  such  programs  and  activities. 

The  agenda  will  include  briefings  on 
the  VA  claims  adjudication  process. 
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Project  Hero,  the  Post-9/11  Veterans 
Educational  Assistance  Agt  of  2008, 
Women  Veterans  Health  Strategic 
Health  Care  Group  clinical  inventory  of 
care,  models  of  care  for  women 
veterans,  quality  and  performance,  and 
a  visit  to  Capitol  Hill. 

Any  member  of  the  public  wishing  to 
attend  should  contact  Ms.  Shannon  L. 
Middleton  at  the  Department  of 


Veterans  Affairs,  Center  for  Women 
Veterans  (OOW),  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Ms. 
Middleton  may  be  contacted  either  by 
phone  at  (202)  461-6193,  fax  at  (202) 
273-7092,  or  e-mail  at 
00W@mail.va.gov.  Interested  persons 
may  attend,  appear  before,  or  file 
statements  with  the  Committee.  Written 


statements  must  be  filed  before  the 
meeting,  or  within  10  days  after  the 
meeting. 

Dated:  December  22,  2008. 

By  direction  of  the  Secretary. 

E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  E8-31026  Filed  12-29-08;  8:45  am] 
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